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About this republication

The republished law

This is a republication of the Credit Act 1985 effective 9 March 2000 to 31 May 2000.
Kinds of republications

The Parliamentary Counsel’s Office prepares 2 kinds of republications of ACT laws (see the
ACT legislation register at www.legislation.act.gov.au):

o authorised republications to which the Legislation Act 2001 applies
e unauthorised republications.

The status of this republication appears on the bottom of each page.
Editorial changes

The Legislation (Republication) Act 1996, part 3, division 2 authorised the Parliamentary
Counsel to make editorial amendments and other changes of a formal nature when preparing a
law for republication. Editorial changes do not change the effect of the law, but have effect as
if they had been made by an Act commencing on the republication date (see Legislation
(Republication) Act 1996, s 14 and s 16). The changes are made if the Parliamentary Counsel
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Australian Capital Territory
CREDIT ACT 1985

An Act relating to the provision of credit, the regulation of contracts providing
credit and the licensing of persons in connection with the provision of credit

PART I—PRELIMINARY

1 Short title
This Act may be cited as the Credit Act 1985."

2 Commencement

(1)  This section and section 1 shall come into operation on the day on which
this Act is notified in the Gazette.

(2)  The remaining provisions of this Act shall come into operation on such
date as is, or such dates as respectively are, fixed by the Minister for Territories
by notice in the Gazette.

3 Application of Act and transitional provisions
(1)  Except as otherwise expressly provided in or under this Act, this Act
applies (notwithstanding any other law of the Territory) to and in respect of a
contract of sale, credit contract or mortgage—
(@) where the contract of sale, credit contract or mortgage is in writing
and is signed in the Territory by the buyer, debtor or mortgagor; or

(b) where the contract of sale, credit contract of mortgage is not in writing
or is in writing but is not signed by the buyer, debtor or mortgagor in
the Territory or in a recognised State—

(i) in the case of a contract of sale—if the goods and services are,
or are to be, delivered or supplied in the Territory;
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(it) in the case of a credit contract—if the credit is, or is to be,
provided to the debtor in the Territory or the debtor has, or is to
have, the use or benefit of the credit in the Territory; or

(iii) in the case of a mortgage—if property subject to the mortgage
is at the date of creation of the mortgage situated in the
Territory.

(2)  Subject to subsection (3), a provision of this Act that relates to a contract
of sale, credit contract, mortgage or contract for the hiring of goods does not
apply to or in relation to a contract of sale, credit contract, mortgage or contract
for the hiring of goods, as the case may be, entered into or made before the
commencement of the provision.

(3)  This Act (except sections 58 and 59, paragraph 67 (1) (c) and Parts II,
VI, VIII and IX), applies to and in relation to a continuing credit contract made
before the commencement of Part Il that, if it had been made after that
commencement, would have been a continuing credit contract to which that
Part applies, but nothing in this Act applies to or in relation to a billing cycle
that commenced before the commencement of that Part.

(4)  Where, by reason of subsection (3), this Act (except sections 58 and 59,
paragraph 67 (1) (c) and Parts Il, VII, VIII and 1X) applies to and in relation to
a continuing credit contract, the credit provider shall, when he or she first gives
a statement of account referred to in section 61 after the commencement of Part
I11, give to the debtor a statement in accordance with section 58 and a notice
stating the matters required to be stated in a notice under section 59.

(5) A credit provider who or which fails to comply with subsection (4) is
guilty of an offence punishable, on conviction, by a fine not exceeding—

(a) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—$1,000.

4 Act binds Crown
(2)  This Act applies to and in respect of the Crown in any of its capacities to
the same extent as if the Crown were, in that capacity, a body corporate.

5 Interpretation
(¢D)] In this Act, unless the contrary intention appears—

2
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“acceptable rate of interest”, in relation to a loan contract or a continuing
credit contract, means an annual percentage rate that the credit
provider agrees to accept so long as the debtor duly observes and
performs the terms of the contract;

“account charge”, in relation to a continuing credit contract, means—

(@) in relation to the period of 12 months after the contract is
made—the sum (not exceeding $150 or, where some other
amount is prescribed, that other amount) of—

(i) any amount that, under the contract, is payable by the
debtor to the credit provider as the fixed fee or other
charge for entering into the contract; and

(i) any amount that, under the contract, is payable by the
debtor to the credit provider as the fixed annual fee or
other annual charge in respect of that period; or

(b) in relation to any other period of 12 months—any amount (not
exceeding $90 or, where some other amount is prescribed, that
other amount) that, under the contract, is payable by the debtor
to the credit provider as the fixed annual fee or other annual
charge in respect of that period;

“accrued credit charge”, in relation to a credit sale contract or a loan
contract at a particular time, means—

(@) the minimum credit charge; or
(b) the amount of any credit charge which, under the contract, has
accrued at that time calculated as provided in section 11,
whichever is the greater;

“actuarial method”, in relation to a calculation for the purposes of a credit
contract other than a continuing credit contract, means the method
under which—

(a) itis assumed that all payments by the debtor under the contract
will be made on the respective dates on which they fall due and
that credit will be provided at the time or times determined
under the contract; and

(b) payments by the debtor under the contract are allocated
between the amount of the credit charge and the amount
financed so that each payment is applied first to the accrued
credit charge at the date on which the payment is due and—

3
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where the amount of the payment is greater than the
amount of the accrued credit charge on the date on which
the payment is made—the remaining amount of the
payment is applied to the unpaid balance of the amount
financed; or

where the amount of the payment is less than the amount
of the accrued credit charge on the date on which the
payment is made—the amount of the difference between
the payment and the accrued credit charge is added to the
unpaid balance of the amount financed;

“Administration Act” means the Consumer Credit (Administration) Act

1996;

“amount financed” means—

(@)

(b)

(©)

(d)

(i)
(i)

(i)
(i)

(i)

in relation to a regulated credit sale contract, the sum of—

the balance of the cash price required to be stated in
accordance with paragraph 1 (c) of Schedule 2; and

the total of the amounts required to be stated in
accordance with paragraphs 1 (d) to (i) (inclusive) of
Schedule 2;

in relation to any other credit sale contract, the sum of—

the cash price (less any deposit); and

amounts payable under the contract by the debtor to the
credit provider that, if the contract were a regulated
credit sale contract, would be required to be stated in
accordance with paragraphs 1 (d) to (i) (inclusive) of
Schedule 2;

in relation to a regulated loan contract, the sum of the amounts
required to be stated in accordance with clause 1 of Schedule 4;
or

in relation to any other loan contract, the sum of—

the amount agreed under the contract to be lent; and

(i) amounts payable under the contract by the debtor to the

credit provider that, if the contract were a regulated loan
contract, would be required to be stated in accordance
with paragraphs 1 (b) to (f) (inclusive) of Schedule 4;

4
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“body corporate” does not, except in the case of a credit provider or finance
broker that is a body corporate, include—

(@) a body corporate constituted under the Unit Titles Act 1970 by
the proprietor or proprietors of units within the meaning of that
Act, all or the majority of which units are intended to be
dwellings;

(b) a company owning an interest in land and having a
memorandum or articles of association conferring on owners of
shares in the company the right to occupy certain parts of a
building erected on that land, all or the majority of which parts
are intended to be dwellings;

(c) when acting under the Bankruptcy Act 1966 of the
Commonwealth in relation to the affairs of a debtor, guarantor
or mortgagor—the trustee within the meaning of that Act; or

(d) when acting as executor, administrator or trustee of the estate of
a debtor, guarantor or mortgagor—

(i) the Curator within the meaning of the Administration
and Probate Act 1929;

(if) the Public Trustee within the meaning of the Public
Trustee Act 1985; and

(iii) a trustee company within the meaning of the Trustee
Companies Act 1947;

“cash” includes cheques;

“cash price”, in relation to a contract of sale of, or credit sale contract
relating to, goods and services, means—

(@) unless the contract is one to which paragraph (b), (c) or (d)
applies—the price payable under the contract for the goods and
services;

(b) where, under the contract, credit for the payment for the goods
and services is, or is to be, provided by the supplier or by a
linked credit provider of the supplier and, at the time when the
contract is made, the goods and services are available for
purchase from the supplier for cash—the lowest price at which
at that time the buyer might have bought the goods and services
from the supplier for cash;

5

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



(©)

(d)

(e)

Credit Act 1985

where, under the contract, credit for the payment for the goods
and services is, or is to be, provided by the supplier or by a
linked credit provider of the supplier and, at the time when the
contract is made, the goods and services are reasonably
available for purchase for cash but are not available for
purchase from the supplier for cash—the price at which at that
time the buyer might reasonably have bought goods and
services of that kind for cash;

where, under the contract, credit for the payment for the goods
and services is, or is to be, provided by the supplier or by a
linked credit provider of the supplier and, at the time when the
contract is made, the goods and services are not reasonably
available for purchase for cash—the amount that is—

(i) in the case of a sale of goods—the reasonable value at
that time of the goods;

(if) in the case of a sale of services—the reasonable value at
that time of the services (whether or not they have been
supplied); or

(iii) in the case of a contract of sale that is a sale of both
goods and services—the sum of the reasonable value at
that time of the goods and the reasonable value at that
time of the services (whether or not they have been
supplied); or

where some other price is prescribed in relation to the
contract—that price;

“commercial vehicle” means—

(@)

(b)

a motor vehicle within the meaning of the Motor Traffic Act
1936 constructed or adapted principally for the carriage of
goods but does not include a motor vehicle of the kind known
as a utility, a station wagon or a panel van; and

a vehicle without motive power of its own and constructed or
adapted principally for the carriage of goods and for being
drawn by a motor vehicle within the meaning of that Act;

“commission charge”, in relation to a regulated credit sale contract or a
regulated loan contract, means an amount paid or payable (whether
directly or indirectly and whether or not pursuant to an agreement or

6

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Credit Act 1985

undertaking) by way of commission or as a payment in the nature of a
commission (however described), being an amount—

(@) that is paid or payable in respect of the introduction of the
debtor to the credit provider and paid or payable by the credit
provider or the spouse of the credit provider or, where the credit
provider is a body corporate, the credit provider or a related
body corporate within the meaning of the Corporations Law; or

(b) that is paid or payable in connection with a contract—

(i) that is connected with the regulated credit sale contract
or regulated loan contract; and

(if) the consideration for which is wholly or partly included
within the amount financed,

“compulsory insurance”, in relation to goods, means any insurance in
relation to liability in respect of death or bodily injury caused by or
arising out of the use of the goods, being insurance required by the
law of the place where the goods are, or are being, or are to be, used;

“contract for the hiring of goods” includes a contract for the lease of goods
or for the grant of a licence to use goods and any other contract for the
bailment of goods;

“credit” includes any form of financial accommodation other than—

(a) credit provided to a debtor, for the purposes of a business
carried on by him or her, by—

(i) adocumentary letter of credit;

(if) discounting, or becoming a party to or the holder of, a
bill of exchange or other negotiable instrument; or

(iii) becoming surety for a debtor;
(b) credit provided for the purchase of goods for re-supply;
(c) credit provided for the purchase of goods that—
(i) are raw materials; or

(if) are ordinarily acquired for the purpose of treating or
repairing other goods or fixtures on land, or of being
incorporated in other goods,

for the purposes of transforming them, or incorporating them in
other goods—

(iii) in trade or commerce;

7
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(iv) ina process of production or manufacture; or

(v) in the course of treating or repairing other goods or
fixtures on land;

(d) credit provided for the purchase of services, where the buyer
has contracted to provide those services, or goods and services
that include those services, to a third person; or

(e) any prescribed transaction;

“credit contract” means—
(@) a credit sale contract;
(b) aloan contract; or
(c) acontinuing credit contract;

“credit provider” means—
(@) inrelation to a credit contract—the person providing credit; and

(b) in relation to a proposed credit contract—the person by whom
credit is to be provided,

under the contract in the course of a business carried on by that
person;

“credit sale contract” means, subject to sections 13 and 14, a contract of
sale of goods and services where, in respect of the payment for the
goods and services, credit is, or is to be, provided to a debtor, being a
buyer but not being a body corporate, by a supplier in the course of a
business carried on by the supplier and, under the contract—

(a) acharge is made for the provision of credit;

(b) the amount payable by the buyer is not required to be paid
within the period of 4 months after the date on which credit is
provided under the contract; or

(c) the amount payable by the buyer may be paid by 5 or more
instalments or by a deposit and 4 or more instalments,

other than a contract included in a class of contracts prescribed as
being contracts that are not credit sale contracts within the meaning of
this Act;

“cross-claim” has the same meaning as in the Magistrates Court (Civil
Jurisdiction) Act 1982;

8
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“daily percentage rate”, in relation to a credit sale contract or a loan
contract, means the rate determined by dividing the annual percentage
rate under the contract by 365;

“debtor” means—

(@) in relation to a credit contract—the person to whom credit is
provided under the contract; and

(b) in relation to a proposed credit contract—the person to whom
credit is to be provided under the contract;

“default charge” means—

(a) in relation to a regulated credit sale contract or a regulated loan
contract—a charge made by a credit provider in accordance
with section 72; and

(b) in relation to any other credit contract—an amount payable
under the contract by the debtor by reason of his or her failure
to fulfil his or her obligations under the contract, other than an
amount payable under the contract otherwise than by reason of
that failure;

“deferral charge” means—

(a) in relation to a regulated credit sale contract or a regulated loan
contract—a charge made by a credit provider in respect of the
deferral of the payment of an amount in accordance with
section 71; and

(b) in relation to any other credit sale contract or loan contract—a
charge made by a credit provider in respect of the deferral of
the payment of an amount payable under the contract by the
debtor;

“deposit” means—

(@ in relation to a credit sale contract relating to goods—an
amount that, under the contract, was paid or payable by the
buyer to the supplier on or before the delivery of the goods or,
where the delivery is not completed on 1 day, on or before the
commencement of the delivery;

(b) in relation to a credit sale contract relating to services—an
amount that, under the contract, was paid or payable by the
buyer to the supplier on or before the commencement of the
supply of the services; or

9
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(c) in relation to a credit sale contract relating to goods and
services—an amount that, under the contract, was paid or
payable by the buyer to the supplier on or before the
commencement of the delivery or supply of the goods and
services,

and, where there is a trade-in allowance, includes the trade-in
allowance;

“determined fee” means the fee determined under section 263 for the
purposes of the provision in which the expression occurs;

director means the director of fair trading under the Fair Trading
(Consumer Affairs) Act 1973.

“discharge”, in relation to a contract, means discharge of the contract, so
far as it is executory, otherwise than by agreement or frustration;

“enforcement expense” means—

(@) in relation to a regulated contract—an amount that, subject to
section 76, the debtor is liable to pay to the credit provider in
relation to the exercise of a right under the contract arising from
the default of the debtor;

(b) in relation to a regulated mortgage—an amount that, subject to
section 93, the mortgagor is liable to pay to the mortgagee in
relation to the exercise by the mortgagee of a right under the
mortgage arising from the default of the mortgagor; and

(c) inrelation to any other credit contract or mortgage—an amount
expended or the amount of a liability incurred by the credit
provider or mortgagee under the contract or mortgage to
remedy a default of the debtor or mortgagor or in the exercise
of rights of the credit provider or mortgagee under the contract
or mortgage arising by reason of the default;

“estimated credit charge”, in relation to a credit sale contract or a loan
contract under which the whole or a part of the credit charge is a credit
charge other than a predetermined credit charge or a minimum credit
charge, means the amount of that whole or part that, when the contract
IS made, is an amount that can be calculated—

(@) on the assumption that all amounts payable under the contract
are paid on the respective dates on which, under the contract,
they are required to be paid; or

10
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(b) in accordance with an applicable method prescribed for the
purposes of calculating estimated credit charges;

“exempt credit provider” means a credit provider who is exempt from
registration by virtue of Division 1 of Part Il of the Administration
Act;

“farm machinery” means—

(@) a harvester, binder, tractor, plough or other agricultural
implement; or

(b) any other implement or goods of a class commonly used for the
purposes of a farming undertaking, as prescribed,

being an implement or goods acquired for the purposes of a farming
undertaking;

“farming undertaking” includes—

(@ any agricultural, apicultural, dairy farming, horticultural,
orcharding, pastoral, poultry keeping, viticultural or other
business involving the cultivation of the soil, the gathering of
crops or the rearing of livestock;

(b) the business of taking fish, crustacea, oysters or any other
marine, estuarine or fresh-water animal life;

(c) the cutting of timber for sale; and
(d) any class of business prescribed as a farming undertaking;

“finance broker” means a person who, whether or not carrying on any other
business, carries on the business of finance broking;

“finance broking” means negotiating, or acting as intermediary to obtain,
credit for persons other than an employer or principal of the person so
negotiating or acting;

“financial institution” means—

(@) abuilding society or credit union;

(b) a trading society, or a housing and services society, registered
under the Co-operative Societies Act 1939; or

(c) a body (however described) registered or incorporated under a
law of a State or another Territory corresponding to the Co-
operative Societies Act 1939;
“goods” includes—
11
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(a) all chattels personal other than things in action and money;
(b) fixtures severable from the realty; and

(c) any present or future product of a farming undertaking,
including any agricultural or horticultural produce, wool and
the increase or progeny of stock,

but does not include any goods of a class or description prescribed as
being goods that are not goods within the meaning of this Act;

“guarantee” includes indemnity;

“guarantor” means a person who enters into a contract of guarantee in
respect of the performance by a debtor or mortgagor of his or her
obligations under a credit contract or mortgage or a person who enters
into a contract of indemnity in relation to a credit contract or mortgage
but does not include a body corporate or—

(a) a person who is the supplier, or spouse of the supplier, of goods
and services to which the contract or mortgage relates or, where
the supplier is a body corporate, a person who is a director or
officer of the body corporate or is a related body corporate
within the meaning of the Corporations Law or a director or
officer of such a related body corporate or spouse of such a
director or officer; or

(b) a person who enters into a contract of guarantee or a contract of
indemnity—

(i) in respect of the obligations under a credit contract of a
person who deals in goods and services of the kind to
which the contract relates; or

(i) in respect of the obligations of a debtor under a loan
contract made for the purposes of the acquisition of
goods of a kind in which the debtor deals;

“instalment” does not include a deposit;
“judgment” includes order;

“linked credit provider”, in relation to a supplier, means a credit provider—
(@) with whom the supplier has a trade or tie agreement;

(b) to whom the supplier, by arrangement with the credit provider,
regularly refers persons for the purpose of obtaining credit;

12
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(c) whose forms of contract or forms of application or offers for
credit are, by arrangement with the credit provider, made
available to persons by the supplier; or

(d) with whom the supplier has an agreement or arrangement,
whether formal or informal, under which contracts or
applications or offers for credit from the credit provider may be
signed by persons at the premises of the supplier;

“loan contract”, subject to section 15, means a contract under which a
person in the course of a business carried on by him or her provides or
agrees to provide credit to another person, not being a body corporate,
in any of the following ways:

(a) by paying an amount to, or in accordance with the instructions
of, that other person;

(b) by paying an amount in satisfaction or reduction of an amount
owed to the person by that other person;

(c) by varying the terms of a contract under which money owed to
the person by that other person is payable;

(d) by deferring an obligation of that other person to pay an amount
to the person; or

(e) by taking from that other person a bill of exchange or other
negotiable instrument on which that other person (whether
alone or with another person or other persons) is liable as
drawer, acceptor or endorser;

“minimum credit charge” in relation to a credit sale contract or a loan
contract, means the amount (if any) that, under the contract, is the
minimum amount payable to the credit provider by the debtor under
the contract as a credit charge;

“mortgage” means an instrument or transaction by or under which a
security interest is reserved or created or otherwise arises;

office means the office of fair trading under the Fair Trading (Consumer
Affairs) Act 1973.

“officer”, in relation to a body corporate, includes a person who is an
officer of a body corporate within the meaning of section 9 of the
Corporations Law;

13
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“pastoral finance company” means a person carrying on a business of
financing pastoral pursuits or a business of stock or station agents to
whom an order in force under section 11 of the Banking Act 1959 of
the Commonwealth applies;

“predetermined credit charge”, in relation to a credit contract that specifies
a fixed amount as the whole or part of the credit charge (not being a
minimum credit charge), means that fixed amount;

“proceedings”, in relation to the Tribunal, includes any matter arising for
determination by the Tribunal under this Act;

“property” includes any thing in action and any interest in real or personal
property;

“recognised State” means a State or Territory in respect of which a
declaration referred to in section 17 is in force;

“record” includes any book, account, document, paper or other source of
information compiled, recorded or stored in written form, or on
microfilm, or by electronic process or in any other manner or by any
other means;

“Registrar” means the Registrar of the Tribunal;

“registration fee”, in relation to goods, means an amount payable under the
law of a State or Territory in connection with the registration or use of
the goods, including any amount payable for compulsory insurance;

“regulated continuing credit contract” means a continuing credit contract to
which Part I11 applies;

“regulated contract” means a regulated credit sale contract, regulated loan
contract or regulated continuing credit contract;

“registered credit provider” means a credit provider who is registered under
section 12 of the Administration Act;

“regulated credit sale contract” means a credit sale contract to which Part
111 applies;

“regulated loan contract” means a loan contract to which Part 111 applies;
“regulated mortgage” means a mortgage to which Part 1V applies;

“rescind”, in relation to a contract, means avoid the contract as from its
beginning;
14
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“security interest” means an interest or a power—

()
(b)

reserved in or over an interest in goods or other property; or
created or otherwise arising in or over an interest in goods or
other property under a bill of sale, mortgage, charge, lien,
pledge, trust or power,

by way of security for the payment of a debt or other pecuniary
obligation or the performance of any other obligation but does not
include an interest or a power reserved, created or otherwise arising
under a contract for the hiring of goods that is not by section 13
deemed to be a credit sale contract;

“services” includes the rights and benefits that are, or are to be, supplied
under—

(@)

(b)
(©)

a contract for or involving—

(i) the performance of work (including work of a
professional nature); or

(if) the provision of, or the use or enjoyment of, facilities for
amusement, entertainment, recreation or instruction;

a contract of insurance (including life assurance); or

a contract under which 1 person grants or confers, or purports
to grant or confer, a franchise or other right, benefit or privilege
to 1 or more other persons in consideration of the investment by
that other person, or those other persons, of money and the
performance by him or her or them of work associated with that
investment,

whether the contract is express or implied and, if it is express, whether
it is oral or in writing and whether the services are supplied to order or
by making them available to potential users, but does not include—

(d)
(€)

(f)

the provision of credit;

any rights or benefits of a prescribed class or description that
are prescribed as being rights or benefits that are not services
within the meaning of this Act; or

any rights or benefits that are, or are to be, supplied under a
contract of a prescribed class or description and are prescribed
as being rights or benefits that are not services within the
meaning of this Act;

15

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Credit Act 1985

“statutory rebate” means—

(a) in relation to insurance charges, not being prescribed insurance
charges, included in the amount financed under a regulated
contract, the sum of—

(i) the amount of premium paid in respect of a period of the
insurance contract not yet commenced; and

(i) 90% of the proportion of the amount of the premium for
insurance paid in respect of the current period of the
insurance contract attributable to the unexpired portion
of that period consisting of whole months;

(b) in relation to prescribed insurance charges included in the
amount financed under a regulated contract—the amount
ascertained in the prescribed manner; and

(c) in relation to maintenance charges included in the amount
financed under a regulated contract in respect of maintenance of
goods—the amount derived by multiplying the amount of
maintenance charges by the number of whole months in the
unexpired portion of the period for which maintenance is
agreed to be provided and dividing the product so obtained by
the number of whole months for which maintenance is agreed
to be provided;

“supplier” means—

(@) in relation to a contract of sale, a credit sale contract or a
contract for the hiring of goods—a person who supplies goods
and services; or

(b) in relation to a continuing credit contract—a person who makes
cash advances or supplies goods and services or cash;

“supply” includes—

(@) in relation to goods, supply (including re-supply within the
meaning of subsection (2)) by way of sale or exchange; and

(b) in relation to services, provide, grant or confer;

“trade-in allowance”, in relation to a contract of sale of goods and services,
means an amount by which the cash price or amount payable under
the contract is, or is to be, reduced in respect of an interest in property
sold or transferred or agreed to be sold or transferred to the supplier or
another person;
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“trade or tie agreement”, in relation to a credit provider and a supplier,
means an agreement or arrangement, whether formal or informal,
relating to—

(@) the supply to the supplier of goods and services in which the
supplier deals;

(b) the business of supplying goods and services carried on by the
supplier; or

(c) the provision of credit to purchasers in respect of the payment
for goods and services supplied by the supplier;

tribunal means the credit tribunal.

2 In this Act, unless the contrary intention appears—

(@) areference to goods and services shall be read as including a reference
to goods or services; and

(b) a reference to the re-supply of goods bought from a person shall be
read as including a reference to—

(1) a supply of the goods to another person in an altered form or
condition; and

(i) a supply to another person of goods in which the first-
mentioned goods have been incorporated.

6 Jurisdiction of courts and Tribunal

@ In this Act, unless the contrary intention appears, a reference to a court
in relation to any contract or other matter—

(@) where proceedings in relation to the contract or matter have been
instituted in, or are before, a court—is a reference to that court; or

(b) inany other case—is a reference to the Tribunal.
(2)  Where a court and the Tribunal each have jurisdiction to determine the

same matter, proceedings to determine the matter may be instituted before the
court or the Tribunal but not before both.

(3)  Where proceedings are instituted in, or are before, a court in a matter for
the determination of which the Tribunal and the court each have jurisdiction,
the proceedings shall—

(a) if all the parties to the proceedings so agree; or

(b) if the court of its own motion or on the application of a party so
directs,
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be transferred to the Tribunal in accordance with the rules of the Tribunal and
shall continue before the Tribunal as if they had been instituted there.

(4)  Where proceedings are instituted in, or are before, the Tribunal in a
matter for the determination of which the Tribunal and a court each have
jurisdiction, the proceedings shall—

(a) ifall the parties so agree; or
(b) if the Tribunal of its own motion or on the application of a party so
directs,

be transferred to the court in accordance with the rules of the court or, if the
court is not empowered to make those rules, as prescribed, and shall continue
before the court as if they had been instituted in the court.

8 Assignors, assignees etc of rights and obligations
(1)  This Act applies to a person to whom the rights and obligations of—
(@) a credit provider under a credit contract;
(b) adebtor under a credit contract;
(c) aguarantor under a contract of guarantee;
(d) acredit provider under a contract of guarantee;
(e) amortgagee; or
(f) amortgagor,
have been assigned or transferred or have passed by operation of law in the
same manner as this Act applies to the person by whom the rights and

obligations were assigned or transferred or from whom the rights and
obligations have passed by operation of law.

(2)  Nothing in subsection (1) operates to confer any rights under this Act on
an assignee of a credit provider or mortgagee where the assignment is in
contravention of this Act.

(3)  Subsection (1) does not apply where the rights and obligations referred
to in paragraph (1) (b), (c) or (f) are assigned or transferred, or pass by
operation of law, to a body corporate.

9 Contracts of employment excluded

A reference in this Act to a contract or agreement in respect of the
payment by a debtor for services supplied by another person shall not be read as
including a reference to a contract or agreement that is solely a contract of

18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Credit Act 1985

service that creates the relationship of master and servant between the debtor
and that other person or by reason of which that other person would be a worker
within the meaning of the Workers’ Compensation Act 1951.

10 Annual percentage rate

For the purposes of this Act, unless the contrary intention appears, a
reference to the annual percentage rate—

(@) in relation to a credit sale contract or a loan contract in respect of
which the annual percentage rate has not been disclosed to the debtor
or has been so disclosed otherwise than in accordance with section
38—is a reference to the lowest annual percentage rate that can be
determined in relation to the contract in accordance with that section;

(b) in relation to a credit sale contract or a loan contract under which the
annual percentage rate has been disclosed in accordance with section
38—is a reference to the percentage rate disclosed; and

(c) inrelation to a continuing credit contract—is a reference to the annual
percentage rate within the meaning of section 55.

11 Credit charge
(1)  Forthe purposes of this Act, a reference to a credit charge—

(@) inrelation to a credit sale contract or a loan contract—shall be read as
a reference to the amount by which the amount payable under the
contract by the debtor to the credit provider or a person on his or her
behalf (not including amounts of deferral charges, default charges or
enforcement expenses) exceeds the amount financed; and

(b) in relation to a billing cycle of a continuing credit contract—shall be
read as a reference to a credit charge within the meaning of section 54.

(2)  For the purposes of the definition of “accrued credit charge” in relation
to a credit sale contract or a loan contract, the amount of the credit charge
which has accrued at a particular time may be calculated—

(@) by adding together the amounts ascertained by applying the daily
percentage rate to the unpaid daily balances, being daily balances
before that time—

(1) inthe case of a credit sale contract—of the amount financed; or

(it) in the case of a loan contract—of the amount financed other
than any part of the amount agreed under the contract to be lent
that has not been lent at that time;
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(b) where Schedule 1 applies to the credit sale contract or loan contract—
in accordance with the formula set out in that Schedule; or

(c) where an applicable method is prescribed for the purposes of this
subsection—in accordance with that method.

3 In calculating the amount of a credit charge which has accrued under a
credit sale contract or a loan contract, the credit provider, if he or she so
determines, may apply a percentage rate per annum that is lower than the
annual percentage rate disclosed under the contract.

12 Tied contracts

(1)  For the purposes of this Act, where a credit provider enters into a loan
contract with a person who is a buyer of goods and services supplied by a
supplier and—

(@) the credit provider knows or ought reasonably to know that the buyer
enters into the loan contract wholly or partly for the purposes of
payment for the goods and services; and

(b) at the time the loan contract is entered into, the credit provider is a
linked credit provider of the supplier,

that loan contract shall be taken to be a tied loan contract.

(2)  For the purposes of this Act, where a credit provider provides credit
under a continuing credit contract in respect of the payment by the debtor for
goods and services supplied by a supplier in relation to whom the credit
provider is a linked credit provider, that continuing credit contract shall be
taken to be a tied continuing credit contract.

13 Contracts for hiring of goods

(1) A contract for the hiring of goods shall be deemed to be a credit sale
contract where—
(@) the cash price of the goods at the time when the contract for the hiring
iIs made is not more than the amount prescribed by the regulations for
the purposes of subsection 30 (1) or the goods are, or include, a
commercial vehicle or farm machinery; and
(b) under the contract the person to whom the goods are hired has a right,
obligation or option to purchase the goods.

(2) A contract for the hiring of goods shall be deemed to be a credit sale
contract if the cash price of the goods at the time the contract is made is not
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more than the amount prescribed by the regulations for the purposes of
subsection 30 (1) or the goods are, or include, a commercial vehicle or farm
machinery and—

(@)

(b)

(©)

©)

the contract provides, or it is reasonably likely having regard to the
nature of the goods that the goods are, or are to be, affixed to land or
to other goods and the goods are not, or when so affixed would not be,
reasonably capable of being redelivered to the supplier;

before the contract is made, the supplier—

(1) acts in such a manner that the person to whom the goods are
hired ought reasonably to infer that the supplier is willing,
whether during or within a reasonable time after the period
during which the contract is in force, to negotiate the sale to
him or her of the goods or of goods of a value and description
similar to the value and description of the goods to which the
contract relates (being a value and description as at the time the
contract is made); and

(if) expects, or in the circumstances ought reasonably to expect,
that the person to whom the goods are hired will negotiate the
purchase by him or her of the goods or of goods of such a
similar value and description; or

before the contract is made, it is agreed that the person to whom the
goods are hired may continue the contract for a nominal consideration
for a period that exceeds, or for 2 or more periods that together
exceed, the period of 2 years after the expiration of the original term
of the contract for the hiring.

Where a contract for the hiring of goods is by this section deemed to be

a credit sale contract—

(a)
(b)
(©)
(d)

the person from whom the goods are hired is the credit provider under
the credit sale contract;

the person to whom the goods are hired is the debtor under the credit
sale contract;

the cash price of the goods for the purposes of the credit sale contract
is the cash price in relation to the contract for the hiring;

the instalments payable under the contract for the hiring are
instalments payable under the credit sale contract;
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(e) the property of the supplier in the goods passes under the contract to
the person to whom the goods are hired upon delivery of the goods or
the making of the contract, whichever last occurs;

() a mortgage containing the prescribed terms and conditions shall be
deemed to have been entered into in writing between the person to
whom the goods are hired and the supplier as security for payment to
the supplier of the amount payable to him or her by the person to
whom the goods are hired under the contract; and

(g) any provision in the contract for hiring by virtue of which the supplier
iIs empowered to take possession, or dispose of, the goods to which the
contract relates is void.

(4)  Subsection (2) does not apply to a contract for the hiring of goods that
are or might reasonably be expected to be used by the person to whom they are
hired for the purpose of a business carried on by him or her or by him or her
and another person or other persons, where the whole or the greater part of the
amount payable under the contract is, or might reasonably be expected to be, a
loss or outgoing necessarily incurred in carrying on the business.

(5) In this section—
(a) areference to a contract for the hiring of goods does not include—

(i) a reference to a contract for the hiring of goods to a body
corporate; or

(if) a reference to a contract for the hiring of goods to the extent
that the financial accommodation provided in relation to the
goods is not credit within the meaning of this Act;

(b) *“cash price”, in relation to a contract for the hiring of goods—

(1) where at the time the contract is made the goods are available
for purchase for cash from the person from whom the goods are
hired—means the lowest price at which the person to whom the
goods are hired might have bought the goods from the first-
mentioned person for cash;

(if) where at the time the contract is made the goods are reasonably
available for purchase for cash but are not reasonably available
for purchase for cash from the person from whom the goods are
hired—means the price at which, at that time, the person to
whom the goods are hired might reasonably have bought goods
of that kind for cash; or
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(iii) where at the time the contract is made the goods are not
reasonably available for purchase for cash—means the amount
that is the reasonable value of the goods at that time.

14 Certain contracts not credit sale contracts

(1)  Forthe purposes of this Act, a reference to a credit sale contract does not
include—

(@) a reference to a contract of sale of goods and services in respect of the
payment for which credit is, or is to be, provided under a continuing
credit contract; or

(b) areference to a lay-by sale within the meaning of subsection (2).

(2) A reference in subsection (1) to a lay-by sale is a reference to a sale of
goods, or an agreement to sell goods, under conditions, express or implied,
which provide that—

(@) any of the goods sold or agreed to be sold will not be delivered to the
purchaser until the purchase price is paid for the goods to be delivered,
whether or not any charge is expressed to be payable for storage of the
goods; and

(b) the purchase price or, where a deposit is paid, the balance of the
purchase price—

(1) i1s to be payable by instalments (whether the number of
instalments or the amount of all or any of the instalments is
fixed by those conditions or is left at the option of the
purchaser) payable over a fixed or ascertainable period; or

(if) is to be paid at the expiration of a fixed or ascertainable period
with an option, express or implied, for the purchaser to make
payments in respect of the purchase price during that period.

15 Loan contracts not to include certain credit

For the purposes of this Act, a reference to credit in relation to a loan
contract shall not be read as including a reference to credit provided under a
credit sale contract or a continuing credit contract.

16 Business of providing credit

In this Act, a reference to carrying on a business of providing credit
includes a reference to carrying on a business of providing credit in the course

23

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Credit Act 1985

of, or as part of or as incidental to or in connection with, the carrying on of
another business.

17 Recognised States

Where the Chief Minister is satisfied that in a State or another Territory
the law for the regulation of the provision of credit is such as to enable
reciprocal arrangements to be made with the Territory in relation to the
provision of credit, the Chief Minister may, by order published in the Gazette,
declare that State or other Territory to be a recognised State.

18 Exceptions from application of Act

(1)  Parts Il to VI (inclusive) do not apply in relation to a regulated
contract where the credit provider is a financial institution.

(2)  The provisions of Parts I, IV, V, VI, VII and VIII do not apply to or
with respect to the provision of credit by a bank or a pastoral finance company
where the credit is provided by way of overdraft or otherwise than by way of a
credit sale contract, continuing credit contract or term loan.

19 Variation of application of Act

(1)  The Minister may, by instrument, declare that the provisions of this Act,
or such of those provisions as are specified in the instrument—

(@) do not have effect in relation to a specified person or to a specified
class of persons;

(b) have effect in relation to a specified person or to a specified class of
persons to such extent as is specified;

(c) do not have effect in relation to a specified transaction or matter or
class of transactions or matters;

(d) have effect in relation to a specified transaction or matter or class of
transactions or matters to such extent as is specified;

(e) do not have effect in relation to a specified transaction or class of
transactions entered into by a specified person or specified class of
persons or in relation to specified associated matters;

(f) have effect in relation to a specified transaction or class of transactions
entered into by a specified person or specified class of persons, or in

relation to specified associated matters, to such extent as is specified;
or
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(g) have effect subject to any exemption or exception that has been
declared under a corresponding law.
(2)  Aninstrument made under subsection (1)—

(@) may specify the period during which the declaration shall remain in
force; and

(b) may provide that the operation of the declaration is subject to such
terms and conditions as are specified in the instrument.

3 In this section “corresponding law” means a law for the regulation of the
provision of credit, being a law of a State or Territory declared under section 17
to be a recognised State.

(4)  Where a person to whom or which a declaration under subsection (1)
applies fails to comply with any terms and conditions to which the operation of
the declaration is subject, that person is guilty of an offence punishable, on
conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$25,000; or
(b) if the offender is a natural person—3$5,000.

19A  Publication, tabling and disallowance of instruments of variation

An instrument made under subsection 19 (1) is a disallowable
instrument for the purposes of section 10 of the Subordinate Laws Act 1989.

19B  Act not to apply to new credit contracts

(1)  Subject to subsection (2), this Act does not apply to a credit contract
made on or after the commencement of the provisions referred to in subsection
2 (2) of the Consumer Credit Act 1995.

(2)  This Act applies to—

(@) a credit contract (other than a continuing credit contract) and a
mortgage or guarantee relating to such a credit contract—

(i) made on or after the commencement of the provisions referred
to in subsection 2 (2) of the Consumer Credit Act 1995 if the
offer to enter into it was made before that commencement; and

(if) to which this Act would have applied if the credit contract had
been made before that commencement; and

(b) a credit contract (other than a continuing credit contract) and a
mortgage or guarantee relating to such a credit contract made on or
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after that commencement, but not later than 1 month after that
commencement, if—

(i) the credit contract does not comply with the Consumer Credit
(Australian Capital Territory) Code; and

(if) had the credit contract been made before that commencement,
this Act would have applied to it and it would have complied
with this Act.

19C Act to continue to apply in certain cases

(1)  Except as otherwise provided by this section, this Act continues to
apply—

(@) to a continuing credit contract entered into before the commencement
of the provisions referred to in subsection 2 (2) of the Consumer
Credit Act 1995, but only in respect of anything done or omitted to be
done before that commencement;

(b) to a credit contract of any other kind entered into before that
commencement in respect of anything done or omitted to be done,
whether before or after that commencement;

(c) toa mortgage or guarantee relating to a continuing contract referred to
in paragraph (a), but only in respect of anything done or omitted to be
done before that commencement; and

(d) to a mortgage or guarantee relating to a credit contract referred to in
paragraph (b) in respect of anything done or omitted to be done,
whether before or after that commencement.

(2)  If the credit provider under a contract to which this Act continues to
apply acts in accordance with a provision of section 34, 35, 66 to 69 (inclusive),
78 to 99 (inclusive), 163, 171, 172 or 173 of the Consumer Credit (Australian
Capital Territory) Code, the credit provider is taken to have acted in accordance
with the corresponding provision of this Act.

(3)  Notwithstanding subsection (2), paragraph 112 (1) (b) continues to
apply in respect of goods subject to a regulated mortgage.

PART II—CONTRACTS OF SALE

20 Application of Part

(1)  Inthis Part, a reference to a contract of sale shall be read as a reference
to—
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(@) a contract of sale of goods and services where the cash price in
relation to the sale is not more than—

(i) where the contract of sale is a regulated credit sale contract—
the amount prescribed by the regulations for the purposes of
subsection 30 (1);

(if) where there is a regulated loan contract made in relation to the
contract of sale—the amount prescribed by the regulations for
the purposes of paragraph 30 (2) (a); or

(iii) in any other case—$20,000;

(b) a contract of sale of goods, being a commercial vehicle or farm
machinery; or

(c) acontract of sale—
(i) of goods, being a commercial vehicle or farm machinery; and
(if) of other goods and services.

(2)  For the purposes of this Part, a reference to a buyer or a person who
buys or proposes to buy goods and services shall not be read as including a
reference to a body corporate.

21 Contract of sale conditional on grant of credit

(1)  Where a buyer, before entering into a contract of sale of goods and
services, makes known to the supplier that he or she requires credit to be
provided in respect of payment for the goods and services and the credit is not
provided by the supplier, the buyer, if he or she takes reasonable steps to obtain
the credit but does not obtain the credit may, within a reasonable period after
the contract is made, by notice in writing given to the supplier, rescind the
contract.

(2)  Where a buyer has purported to rescind a contract of sale as referred to
in subsection (1), the court may, on the application of the supplier or the buyer,
declare whether or not the purported rescission was valid and, if it declares that
the rescission was valid, may—

(@) on the application of the supplier or the buyer, where there is a dispute
as to the return of the goods to the supplier, make an order relating to
the return of the goods; and

(b) where the contract of sale included terms relating to the compensation
of the supplier for loss suffered by reason of the delivery of the goods
to the buyer, make an order relating to the payment of compensation.
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22 Supplier not to require buyer to obtain credit from specified person

(1) A supplier shall not require a person who, under a contract of sale, buys
or proposes to buy goods and services supplied by that supplier to obtain credit
from a specified person in respect of payment for the goods and services.

(2) A supplier who or which contravenes subsection (1) is guilty of an
offence punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—$1,000.

23 Consequence of discharge of certain contracts

(1) Where a regulated credit sale contract is rescinded or discharged
(whether under this Act or any other law in force in the Territory), any
mortgage or guarantee that relates to the contract is also discharged to the
extent that it secures or guarantees the payment of a debt or other pecuniary
obligation, or the performance of any other obligation, under the regulated
credit sale contract.

(2)  Where a contract of sale is rescinded or discharged (whether under this
Act or any other law in force in the Territory)—

(@) any regulated loan contract relating to the contract of sale and made
by the buyer with the supplier is also discharged to the extent that it
provides for the payment of a debt or other pecuniary obligation, or
the performance of any other obligation, relating to the contract of
sale; and

(b) any mortgage or guarantee relating to the regulated loan contract to
the extent that the contract is discharged is also discharged to the
extent that it secures or guarantees the payment of a debt or other
pecuniary obligation, or the performance of any other obligation,
under the regulated loan contract.

(3)  Where a contract of sale is rescinded or discharged (whether under this
Act or any other law in force in the Territory) and—

(@) in respect of the contract of sale, there is a regulated continuing credit
contract made by the buyer with the supplier; and

(b) in relation to the regulated continuing credit contract there is a
regulated mortgage or a guarantee,

that mortgage or guarantee is, at the same time as the contract of sale is
rescinded or discharged, discharged to the extent that it secures or guarantees
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the payment of the amount entered in the account of the debtor kept by the
credit provider under the contract in relation to the contract of sale and the
amount (if any) of credit charges so entered and attributable to the contract of
sale.

24 Linked credit provider

(1) Where a buyer who has entered into a tied loan contract or tied
continuing credit contract with a linked credit provider of a supplier for the
provision of credit in respect of the payment by the buyer for goods and
services supplied by the supplier under a contract of sale is entitled to claim
damages against or recover a sum of money from the supplier for
misrepresentation, breach of contract or failure of consideration in relation to
the contract of sale, the supplier and linked credit provider are, subject to this
section, jointly and severally liable to the buyer for the damages or sum of
money.

2 It is a defence to proceedings arising under subsection (1) against a
linked credit provider of a supplier if the linked credit provider proves—

(@) that the credit provided by him or her to the buyer was provided as a
result of an approach by the buyer to the credit provider that was not
induced by the supplier;

(b) where the proceedings relate to a contract of sale with respect to
which a tied loan contract applies, that—

(i) after due inquiry before he or she became such a linked credit
provider, he or she was satisfied that the supplier was of good
reputation in respect of his or her financial standing and ethical
standards of trading;

(if) since becoming such a linked credit provider, but before the
tied loan contract was entered into, he or she had not had cause
to suspect, and had not suspected, that the buyer might be
entitled to claim damages against, or to recover a sum of money
from, the supplier for a misrepresentation, breach of contract or
failure of consideration referred to in subsection (1); and

(iii) since becoming such a linked credit provider, but before the
tied loan contract was entered into, he or she had not had cause
to suspect, and had not suspected, that the supplier might be
unable to meet his or her liabilities as and when they fell due; or

(c) where the proceedings relate to a contract of sale with respect to
which a tied continuing credit contract entered into by the linked

29

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Credit Act 1985

credit provider under an agreement of the kind referred to in
subparagraph 48 (2) (a) (ii) applies, that, having regard to—
(i) the nature and volume of business carried on by the linked
credit provider; and

(if) such other matters as appear to be relevant in the circumstances
of the case,

the linked credit provider, before becoming aware of the contract of
sale or of proposals for the making of the contract of sale (whichever
the linked credit provider first became aware of), did not suspect, and
could not reasonably have been expected to suspect, that a person
entering into such a contract with the supplier might be entitled to
claim damages against, or recover a sum of money from, the supplier
for misrepresentation, breach of contract or failure of consideration as
referred to in subsection (1).

(3)  Subject to subsection (4), a buyer may in any proceedings set up the
liability of a linked credit provider for damages or a sum of money under
subsection (1) in reduction or extinction of the buyer’s liability upon any claim
for damages or a sum of money made by the linked credit provider against the
buyer in the proceedings.

(4)  Subject to subsection (5), a buyer may not—

(@) bring proceedings for damages or to recover a sum of money from a
linked credit provider; or

(b) where proceedings are brought against the buyer by a linked credit
provider—make a cross-claim or exercise a right referred to in
subsection (3) against the linked credit provider,

in respect of a liability for which, by reason of this section, a supplier and a
linked credit provider are jointly and severally liable unless—
(c) the buyer brings the proceedings against the supplier and linked credit
provider jointly; or
(d) in the case of a cross-claim or right referred to in subsection (3)—the

buyer claims in the proceedings against the supplier in respect of the
liability.

(5)  Subsection (4), paragraph (8) (a) and subsection (9) do not apply
where—

(@) the supplier—
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(1) 1s a bankrupt or a person whose affairs are being dealt with
under Part X of the Bankruptcy Act 1966 of the
Commonwealth;

(if) being a body corporate, has been dissolved or has commenced
to be wound up; or

(iif) being a natural person, has died;
(b) the court—

(i) believes on reasonable grounds that it is not reasonably likely
that any part of a judgment obtained against the supplier would
be satisfied; and

(if) declares on the application of the buyer that subsection (4) and
paragraph (8) (a) do not apply in that case; or
(c) the buyer satisfies the court that he or she has made reasonable efforts
to locate the supplier but has been unable to do so and the court
declares that subsection (4) and paragraph (8) (a) do not apply in that
case.

(6) A reference in subsection (5) to the commencement of winding up is a
reference to commencement of winding up as determined under the law relating
to companies in the place where the body corporate is being wound up.

(7)  The liability of a linked credit provider to a buyer for damages or a sum
of money in respect of a contract of sale referred to in subsection (1) does not
exceed the sum of—

(@) the amount financed under the tied loan contract or tied continuing
credit contract in relation to the contract of sale;

(b) any amount of interest or damages in the nature of interest allowed or
awarded against the linked credit provider by the court; and

(c) any amount of costs awarded by the court against the linked credit
provider or supplier or both.

(8)  Where, in proceedings in respect of the liability arising under subsection
(1), judgment is given against a supplier and a linked credit provider, the
judgment—
(@) shall not be enforced against the linked credit provider unless a written
demand made on the supplier for satisfaction of the judgment remains
unsatisfied for not less than 30 days; and

(b) may be enforced against the linked credit provider only to the extent
of—
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(i) the amount calculated in accordance with subsection (7); or

(i) so much of the judgment debt as has not been satisfied by the
supplier,

whichever is the lesser.

(9)  Where in proceedings in respect of the liability arising under subsection
(1) a right referred to in subsection (3) is established against a linked credit
provider, the buyer—

(@) shall not receive the benefit of the right unless judgment is given
against the supplier and linked credit provider, a written demand has
been made on the supplier for satisfaction of the judgment and the
demand has remained unsatisfied for not less than 30 days; and

(b) may receive the benefit only to the extent of—
(i) the amount calculated in accordance with subsection (7); or

(if) so much of the judgment debt as has not been satisfied by the
supplier,

whichever is the lesser.

(10)  Unless the linked credit provider and supplier otherwise agree, the
supplier is liable to the linked credit provider for—

(@) the amount of a loss suffered by the linked credit provider, being an
amount not exceeding the maximum amount of his or her liability
under subsection (7); and

(b) unless the court otherwise determines, the amount of any costs
reasonably incurred by the linked credit provider in defending the
proceedings by reason of which the liability was incurred.

(11) Notwithstanding the provisions of any other law of the Territory, where
in proceedings in respect of a liability arising under subsection (1) judgment is
given against a supplier and a linked credit provider, or against a linked credit
provider, for damages or a sum of money, the court shall upon application by
the buyer, unless cause is shown to the contrary, allow or award interest to the
buyer against the supplier and linked credit provider or against the linked credit
provider, as the case may be, upon the whole or part of the damages or sum of
money—

(@) at the percentage rate that is the annual percentage rate under the tied
loan contract or tied continuing credit contract; or

32

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Credit Act 1985

(b) at 8% per annum, or, where some other percentage rate per annum is
prescribed, that other rate,

whichever is the greater, from the time when the buyer became entitled to
recover the damages or sum of money until the day on which the judgment is
given.

(12) In determining whether cause is shown against allowing or awarding
interest under subsection (11), the court shall take into account any payment
made into court by the supplier or linked credit provider, as the case may be.

(13) Where a judgment in respect of a liability arising under subsection (1) in
relation to a contract of sale is enforced against a linked credit provider, the
linked credit provider is subrogated to the extent of the judgment so enforced to
any rights that the buyer would, but for the judgment, have had against any
person in respect of the loss or damage suffered by him or her as a result of the
misrepresentation, breach of contract or failure of consideration in relation to
the contract of sale from which the liability arose.

(14) In this section, a reference to a court shall not be read as including a
reference to the Tribunal.

25 Consequential discharge of tied loan contract and mortgage

(1)  Subject to section 27, where a contract of sale is rescinded or discharged
(whether under this Act or any other law in force in the Territory) and there is a
tied loan contract made with the buyer by a linked credit provider of the
supplier under the contract of sale, at the same time as the contract of sale is
rescinded or discharged—

(@) the tied loan contract is discharged to the extent that it was entered
into for the purposes of the payment for the goods and services
supplied under the contract of sale; and

(b) any mortgage relating to the tied loan contract is discharged to the
extent that it secures the payment of a debt or other pecuniary
obligation or performance of any other obligation under the tied loan
contract.

(2)  Subsection (1) does not apply where the credit is provided by a linked
credit provider of a supplier to a buyer as a result of an approach by the buyer
to the credit provider which was not induced by the supplier.

(3)  Where, by reason of subsection (1), a tied loan contract is discharged
when a contract of sale is rescinded or discharged—
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(@) the credit provider is liable to the buyer for any amount paid by the
buyer to the credit provider under the tied loan contract to the extent
that it is discharged,;

(b) the supplier is liable to the credit provider for—

(i) the amount (if any) paid under the tied loan contract, to the
extent that it is discharged, by the credit provider to the
supplier;

(if) the amount paid under the tied loan contract, to the extent that it
is discharged, by the credit provider to the buyer and paid by
the buyer to the supplier; and

(iii) the amount of the loss (if any) suffered by the credit provider
by reason of the discharge of the tied loan contract, being an
amount not exceeding the amount of the accrued credit charge
under the tied loan contract; and

(c) the buyer is liable to the credit provider for any amount paid under the
tied loan contract, to the extent that it is discharged, to the buyer by
the credit provider, other than amounts paid to the buyer and paid by
him or her to the supplier,

and, where the contract of sale is a contract of sale of goods and services—
(d) if the goods are in the possession of the buyer—

(i) where, before the rescission or discharge of the contract of sale,
there was not a mortgage relating to the tied loan contract, the
buyer shall deliver the goods to the supplier; or

(if) where, before the rescission or discharge of the contract of sale,
there was a mortgage relating to the tied loan contract, to the
extent that it is discharged, the buyer shall deliver the goods to
the credit provider; and

(e) if the goods are in the possession of the credit provider and no

amounts are owed to the credit provider under paragraph (b), the
credit provider shall deliver the goods to the supplier.

(4)  Where, under paragraph (3) (d), goods are delivered to the credit
provider, the credit provider is entitled to possession of the goods as against the
supplier until the credit provider has been paid the amount for which the
supplier is liable to the credit provider under paragraph (3) (b).
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26 Discharge of tied continuing credit contract on discharge or
rescission of contract of sale

(1)  Subject to section 27, where a contract of sale is rescinded or discharged
(whether under this Act or any other law in force in the Territory) and there is a
tied continuing credit contract made with the buyer by a linked credit provider
of the supplier under the contract of sale, any mortgage relating to the tied
continuing credit contract is discharged to the extent that it secures payment of
the amount entered in relation to the contract of sale in an account of the debtor
kept by the credit provider under the tied continuing credit contract and the
amount (if any) of the credit charge so entered and attributable to the contract of
sale and—

(@) the credit provider shall enter in that account an amount by way of
refund to the debtor equal to the first-mentioned amount; and

(b) the supplier is liable to the credit provider for an amount equal to the
first-mentioned amount,

and, where the contract of sale is a contract of sale of goods and services—
(c) if the goods are in the possession of the buyer—

(i) where, before the rescission or discharge of the contract of sale,
the goods were not subject to a mortgage relating to the tied
continuing credit contract, the buyer shall deliver the goods to
the supplier; or

(if) where, before the rescission or discharge of the contract of sale,
the goods were subject to a mortgage relating to the tied
continuing credit contract, the buyer shall deliver the goods to
the credit provider; and

(d) if the goods are in the possession of the credit provider and no
amounts are owed to the credit provider under paragraph (b), the
credit provider shall deliver the goods to the supplier.

(2)  Where, under paragraph (1) (c), goods are delivered to the credit
provider, the credit provider is entitled to possession of the goods as against the
supplier until the credit provider has been paid the amount for which the
supplier is liable to the credit provider under paragraph (1) (b).

(3)  Subsection (1) does not apply where the credit is provided by a linked
credit provider of a supplier to a buyer as a result of an approach by the buyer
to the credit provider which was not induced by the supplier.

35

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Credit Act 1985

27 Operation of sections 25 and 26
The provisions of sections 25 and 26—

(@) are in addition to all other rights of a buyer exercisable against a
linked credit provider or supplier (whether under this Act or any other
law in force in the Territory); and

(b) in so far as they relate to the rights between themselves of a linked
credit provider and a supplier, may be varied by agreement between
the linked credit provider and the supplier.

28 Disputes

Where there is a dispute arising out of the operation of section 23, 25 or
26, the court may, on the application of a buyer, supplier, credit provider,
mortgagee or guarantor, or any other person (being a person claiming an
interest in the goods), make an order declaring or adjusting rights or liabilities
affected by the operation of that section—

(@) to give effect to, or to enforce, any rights or liabilities consequent
upon that operation; or

(b) subject to any such rights or liabilities, to restore the buyer, supplier
and credit provider, and any mortgagee, guarantor or other person
interested in the goods, as nearly as practicable to their respective
positions before the contract to which the dispute relates was entered
into.

29 Notice of rescission etc to linked credit provider

(1)  As soon as a supplier knows that a contract of sale by the supplier is
rescinded or discharged, being a contract of sale in respect of which the supplier
knows a linked credit provider of the supplier has—

(@) entered into atied loan contract with the buyer; or

(b) entered an amount in an account of the buyer kept by the linked credit
provider under a tied continuing credit contract in relation to the
contract of sale,

the supplier shall give notice of the rescission or discharge to the linked credit
provider.

(2) A supplier who or which fails to comply with subsection (1) is guilty of
an offence punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or
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(b) if the offender is a natural person—$1,000.
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PART III—REGULATED CONTRACTS
Division 1—Credit sale contracts and loan contracts

30 Application of Part

@ In this Part, a reference to a credit sale contract shall not be read as
including a reference to a credit sale contract relating to goods and services in
respect of which the cash price is more than the amount prescribed by the
regulations, unless—

(a) itisacontract relating to a commercial vehicle or farm machinery; or
(b) itisa contract relating to—

(i) acommercial vehicle or farm machinery; and

(if) other goods and services.

2 In this Part, a reference to a loan contract shall not be read as including a
reference to a loan contract in respect of which—

(@) the amount financed is more than the amount prescribed by the
regulations;

(b) there is no annual percentage rate or there is only 1 annual percentage
rate and that rate does not exceed the percentage rate prescribed by the
regulations; or

(c) there is an acceptable rate of interest and a higher annual percentage
rate that exceeds the acceptable rate by not more than 2% and that
acceptable rate does not exceed the percentage rate prescribed by the
regulations;

unless, when the contract is entered into, a mortgage relating to a commercial
vehicle or farm machinery has been, or is agreed to be, entered into to secure
the payment of a debt or the performance of an obligation under the contract.

(3)  Where the annual percentage rate in respect of a loan contract may, at
the option of the credit provider, be any rate less than, or not exceeding, an
annual percentage rate specified by the credit provider, that specified rate shall,
for the purposes of paragraph (2) (b), be deemed to be the annual percentage
rate in respect of the contract, whether or not the annual percentage rate applied
under the contract is a lower rate than that specified rate.
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31 Contracts to be in writing

(1) A credit provider who or which enters into a credit sale contract or a
loan contract that is not in writing signed by the debtor is guilty of an offence
punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—$1,000.
(2)  Subsection (1) is not contravened if a credit sale contract or a loan

contract is made by the acceptance of an offer in writing signed by the debtor to
the credit provider to enter into the contract.

32 Form of offer
(1) A person who or which is—
(@) acredit provider;

(b) an agent of a credit provider authorised to receive an offer to the credit
provider to enter into a credit sale contract or a loan contract; or

(c) a supplier in relation to whom a credit provider is a linked credit
provider,

shall not give a person a document for signature by that person as an offer in
writing to the credit provider to enter into a credit sale contract or a loan
contract unless the document includes a notice that is—

(d) in the form prescribed for the purposes of this subsection; and
(e) in a position so prescribed or, in a particular case, in a position
approved by the Tribunal, on that document.

(2) A credit provider, agent of a credit provider or supplier who or which
contravenes subsection (1) is guilty of an offence punishable, on conviction, by
a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or

(b) if the offender is a natural person—$1,000.
(3) A credit provider or an agent of a credit provider shall not give to a
person an offer in writing signed by or on behalf of the credit provider to enter

into a credit sale contract or a loan contract unless the document includes a
notice that is—

(@) inthe form prescribed for the purposes of this subsection; and
(b) in a position so prescribed or, in a particular case, in a position
approved by the Tribunal, on that document.
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(4) A credit provider or an agent of a credit provider who or which
contravenes subsection (3) is guilty of an offence punishable, on conviction, by
a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—$1,000.

(5)  Where—
(@) acredit provider;
(b) an agent of a credit provider authorised to receive an offer to the credit
provider to enter into a credit sale contract or a loan contract; or

(c) a supplier in relation to whom a credit provider is a linked credit
provider,

gives to a person a document for signature by that person as an offer in writing
to the credit provider to enter into a credit sale contract or a loan contract, the
credit provider, agent or supplier, as the case may be, shall, before that person
signs the document, also give to that person a true copy of the document for his
or her own use certified by the credit provider, agent or supplier as a true copy
of the document.

(6) A credit provider, agent of a credit provider or supplier who or which
fails to comply with subsection (5) is guilty of an offence punishable, on
conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or

(b) if the offender is a natural person—3$1,000.

(7)  Where a credit provider or an agent of a credit provider gives to a person
an offer in writing signed by or on behalf of the credit provider to enter into a
credit sale contract or a loan contract, the credit provider or agent shall, before
that person accepts the offer, also give to that person for his or her own use a
true copy of the offer certified by the credit provider or agent as a true copy of
the offer.

(8) A credit provider or an agent of a credit provider who or which fails to
comply with subsection (7) is guilty of an offence punishable, on conviction, by
a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—$1,000.
(99  Where a person signs a document and thereby offers to enter into, or
enters into, a credit sale contract or a loan contract, any subsequent alteration
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of, or addition to, the terms and conditions of the contract is of no force or
effect unless, after the alteration or addition has been made, that person has,
opposite the alteration or addition, signed or initialled the margin of—

(@) the document in which the terms and conditions of the contract are
specified; and

(b) the copy of the document given to him or her pursuant to subsection
(5) or (7).

(10)  Where a person signs a document and thereby offers to enter into, or
enters into, a credit sale contract or a loan contract—

(@) the credit provider;

(b) an agent of the credit provider authorised to make or receive the offer
to enter into the contract; or

(c) a supplier in relation to whom the credit provider is a linked credit
provider,

shall not alter or add to the terms and conditions specified in the document with
intent to deceive the debtor or, where the alteration or addition is made by the
supplier, with intent to deceive the credit provider, whether or not the document
in which those terms and conditions are specified has been signed or initialled
as provided in subsection (9).

(11) A credit provider, agent or supplier who or which contravenes
subsection (10) is guilty of an offence punishable, on conviction, by a fine not
exceeding—

(@) if the offender is a body corporate—$25,000; or

(b) if the offender is a natural person—3$5,000.
(12) In this section, “offer in writing” includes a document that, if signed by

or on behalf of the credit provider and the debtor, would be a credit sale
contract or a loan contract.

33 Copy of accepted offer to be given

(1)  Where a person has signed an offer in writing to a credit provider to
enter into a credit sale contract or a loan contract, the credit provider shall, not
later than 14 days after accepting the offer, give to the debtor notice in writing
of the acceptance endorsed on, or accompanied by, a copy of the offer.

(2) A credit provider who or which fails to comply with subsection (1) is
guilty of an offence punishable, on conviction, by a fine not exceeding—
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(@) if the offender is a body corporate—$10,000; or
(b) if the offender is a natural person—$2,000.

(3)  Subsection (1) does not apply in relation to—

(@) an offer to enter into a credit sale contract relating to goods that, in
accordance with the offer, is accepted by delivery of the goods; or

(b) an offer to enter into a credit sale contract relating to services that, in
accordance with the offer, is accepted by commencement of
performance of the services.

4 In this section, “offer in writing” includes a document that, if signed by
or on behalf of the credit provider and the debtor, would be a credit sale
contract or a loan contract.

34 Debtor to be given prescribed statement

(1)  Where a credit sale contract or a loan contract is made, the credit
provider shall, not later than 14 days after the date on which the contract is
made, give to the debtor the statement prescribed for the purposes of this
section.

(2) A credit provider who or which fails to comply with subsection (1) is
guilty of an offence punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$10,000; or

(b) if the offender is a natural person—3$2,000.
(3)  Subsection (1) does not apply if the credit provider, an agent of the
credit provider or a supplier in relation to whom the credit provider is a linked

credit provider gives to the debtor at or before the time when the credit sale
contract or loan contract is made the statement referred to in that subsection.

35 Disclosure in credit sale contracts
(1) A credit sale contract relating to goods and services shall include—

(@) the date on which the contract, or an offer to enter into the contract,
was signed by the debtor;

(b) adescription or identification of the goods and services;
(c) astatement of the amount financed in accordance with Schedule 2;
(d) a statement of the credit charge in accordance with Schedule 3;

(e) where, at the relevant date, it is possible to express the whole of the
credit charge as an amount of money, a statement of the total of—
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(i) the credit charge; and

(if) the amount financed,;
a statement of the annual percentage rate in accordance with section
38,
a statement of the person to whom, and the place at which, payments
by the debtor are to be made;

a statement whether payments are to be made by instalments and, if
they are to be so made, a statement of such of the following as are
known or can be calculated at the relevant date:

(i) where each instalment is the same amount—that amount;

(if) where each instalment except the last is the same amount—that
amount and the amount of the last instalment;

(iii) where neither subparagraph (i) nor subparagraph (ii) applies—
the amount of each instalment;

(iv) the number of instalments;

(v) the time for the payment of each instalment or the time for the
payment of the first instalment and the interval between each
instalment and the subsequent instalment;

if a commission charge is payable, a statement to that effect and,
except in so far as the information is not known by the credit provider
or is not readily available to the credit provider, a statement of the
person to whom and the person by whom the commission charge is
payable; and

a statement whether any mortgage relating to the contract has been, or
is agreed to be, entered into.

A credit provider shall not include in the amount financed under a credit

sale contract—

(@)

(b)

an amount payable by the debtor to the credit provider in respect of a
risk under a contract of insurance (not being compulsory insurance
relating to goods) other than a risk specified in subparagraph 1 (d) (iv)
or paragraph 1 (e) of Schedule 2;

where a mortgage relating to the contract has been entered into—an
amount in respect of insurance against loss of the security interest of
the mortgagee in any goods subject to the mortgage by reason of any
law in force in the Territory exceeding an amount calculated by

43

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Credit Act 1985

applying the prescribed rate for title insurance in relation to goods of
that class; or

(c) an amount in respect of the discharge of the liability of the debtor to
the credit provider under a regulated contract that exceeds the amount
of the net balance due to the credit provider calculated in accordance
with section 103 immediately before the discharge of the liability.

(3)  Nothing in this section requires the inclusion in a credit sale contract of
a statement referred to in this section that is not applicable to the contract.

4 In this section, “relevant date” means the date on which the credit sale
contract is entered into or, if the credit sale contract is entered into by the
acceptance by the credit provider of an offer made by the debtor, the date on
which the offer is made.

36 Disclosure in loan contracts
(1)  Aloan contract shall include—

(@) the date on which the contract, or an offer to enter into the contract,
was signed by the debtor;

(b) a statement of the amount financed in accordance with Schedule 4;
(c) astatement of the credit charge in accordance with Schedule 5;

(d) where, at the relevant date, it is possible to express the whole of the
credit charge as an amount of money, a statement of the total of—

(i) the credit charge; and
(if) the amount financed,;
(e) a statement of the annual percentage rate in accordance with section
38,
(F) a statement of the person to whom, and the place at which, payments
by the debtor are to be made;

(g) a statement whether payments are to be made by instalments and, if
they are to be so made, a statement of such of the following as are
known or can be calculated at the relevant date:

(i) where each instalment is the same amount—that amount;

(if) where each instalment except the last is the same amount—that
amount and the amount of the last instalment;

(iii) where neither subparagraph (i) nor subparagraph (ii) applies—
the amount of each instalment;
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(iv) the number of instalments;

(v) the time for the payment of each instalment or the time for the
payment of the first instalment and the interval between each
instalment and the subsequent instalment;

(h) where a commission charge is payable—a statement to that effect and,
except in so far as the information is not known by the credit provider
or is not readily available to the credit provider, a statement of the
person to whom and the person by whom the commission charge is
payable; and

(i) a statement whether any mortgage relating to the contract has been or
is agreed to be entered into.

(2) A credit provider shall not include in the amount financed under a loan
contract—

(a) an amount payable by the debtor to the credit provider in respect of a
risk under a contract of insurance other than a risk specified in
paragraph 1 (b) of Schedule 4;

(b) where a mortgage relating to the contract has been entered into, an
amount in respect of insurance against loss of the security interest of
the mortgagee in any goods subject to the mortgage by reason of any
law in force in the Territory exceeding an amount calculated by
applying the prescribed rate for title insurance in relation to goods of
that class; or

(c) an amount in respect of the discharge of the liability of the debtor to
the credit provider under a regulated contract that exceeds the amount
of the net balance due to the credit provider calculated in accordance
with section 103 immediately before the discharge of the liability.

(3)  Nothing in this section requires the inclusion in a loan contract of a
statement referred to in this section that is not applicable to the contract.

(4)  Inthis section “relevant date” means the date on which the loan contract
is entered into or, if the loan contract is entered into by the acceptance by the
credit provider of an offer made by the debtor, the date on which the offer is
made.

37 “Add-on” contracts

(1)  This section applies to a credit sale contract that provides for the
consolidation of the amount payable under the contract with the net balance due
to the credit provider (at the time the contract is entered into) under another
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credit sale contract (not being a credit sale contract in relation to which there is
a mortgage) that is discharged upon the entering into of the first-mentioned
contract.

(2) A credit sale contract to which this section applies does not fail to be in
accordance with section 35 by reason only that the statements referred to in
paragraphs 35 (1) (c) to (h) (inclusive) are not included in the contract, but only
if the conditions specified in subsection (3) are satisfied.

(3)  The conditions referred to in subsection (2) are that—

(@) to the extent to which the statements referred to in paragraphs 35 (1)
(c), (d), (f), (g) and (h) were not included in the contract, they are
included in a written notice given to the debtor within 28 days after
the contract is entered into;

(b) if a statement of the total of the amount financed and the credit charge
is not included in the contract, it is included in the notice referred to in
paragraph (a); and

(c) the notice given under paragraph (a) is accompanied by a notice in or
to the effect of the prescribed form.

(4) At any time after a credit sale contract to which this section applies is
entered into and before the expiration of 10 days after the day on which the
notice referred to in paragraph (3) (a) has been given, the debtor may rescind
the contract by notice in writing to the credit provider.

(5)  Upon rescission under subsection (4) by the debtor of a credit sale
contract to which this section applies, the other credit sale contract referred to in
subsection (1) shall, by force of this subsection, revive, and any payments made
under the credit sale contract to which this section applies shall be deemed to
have been made under the revived contract.

(6)  Where a credit sale contract revives by force of subsection (5), the
debtor shall be deemed not to be or have been in breach of, or in default under,
the revived contract in respect of the period during which the credit sale
contract to which this section applies was in force, if the debtor was not in
breach of, or in default under, the credit sale contract to which this section
applies.

(7)  Where a credit sale contract to which this section applies is rescinded by
the debtor, the debtor shall, on demand by the supplier, return any goods to
which the contract relates, other than goods to which the revived contract
applies.
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(8) A debtor who or which fails to comply with subsection (7) is guilty of
an offence punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—3$1,000.

(9)  Where there is a dispute arising out of the operation of this section, the
court may, on the application of a debtor, credit provider or guarantor, make an
order declaring or adjusting rights or liabilities affected by the operation of this
section—

(@) to give effect to, or enforce, any rights or liabilities consequent upon
that operation; or

(b) subject to any such rights or liabilities, to restore the debtor, credit
provider or guarantor as nearly as practicable to their respective
positions before the credit sale contract to which this section applies
was entered into.

(10) The reference in subsection (1) to the net balance due to the credit
provider shall be construed in accordance with section 103, and as if that
section were contained in this Part.

38 Statement of annual percentage rate

The annual percentage rate required under section 35 or 36 to be stated
in a credit sale contract or a loan contract is—

(@) where, under the contract, the whole of the credit charge is determined
by the application of a percentage rate per annum to the daily unpaid
balance of the amount financed—that percentage rate; and

(b) where, under the contract, the whole of the credit charge is not so
determined—

(i) the percentage rate per annum which when applied to the daily
unpaid balance of the amount financed calculated according to
the actuarial method will yield a sum equal to the amount which
under the contract would be the credit charge if all payments
under the contract were paid on the respective days on which
under the contract they are required to be paid;

(i) where Schedule 6 applies to the credit sale contract or loan
contract, the percentage rate per annum determined in
accordance with the formula set out in that Schedule; or
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(iii) where an applicable method has been prescribed for the
purposes of this section, the percentage rate per annum
determined according to that method,

whichever the credit provider determines.

39 Acceptable rate of interest

(1)  Where the payment of a debt or other pecuniary obligation or the
performance of any other obligation under a loan contract is secured by a
mortgage of land, the loan contract may, notwithstanding section 40, include an
acceptable rate of interest and a higher annual percentage rate that does not
exceed the acceptable rate by more than 2%.

(2)  Where, in accordance with subsection (1), a loan contract includes 2
annual percentage rates, the statement in accordance with section 38 of the
annual percentage rate required under section 36 shall be made in respect of
each rate.

40 Inclusion of more than 1 rate of interest in contract

(1)  Subject to section 39, a credit sale contract or a loan contract shall be
deemed to be not in accordance with this Division if it includes—

(@) a statement of, or a reference to, more than 1 annual percentage rate
for the purposes of the contract; or

(b) a statement of, or a reference to, any other rate to the effect that the
credit charge under the contract is or is to be determined by the
application of that rate to the whole or any part of the amount
financed,; or

(c) a statement of, or a reference to, a right of the credit provider or any

other person to increase, or take any action that results in the increase
of, the annual percentage rate.

(2)  Where, in a credit sale contract or a loan contract, there is a statement of,
or a reference to, more than 1 annual percentage rate for the purposes of the
contract or a statement of, or a reference to, any other rate referred to in
subsection (1), the annual percentage rate for the purposes of the contract shall
be the lowest rate so stated or referred to.

41 Variation ineffective without notice
(1)  Where, in accordance with a provision in a credit sale contract or a loan
contract, the credit provider exercises a right under the contract to vary the
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contract (otherwise than at the request of the debtor or in a manner referred to
in section 37, 69, 70 or 71) the variation does not have effect until the
prescribed period, (or, where the contract provides for a longer period of notice
of the variation, that longer period) has elapsed after notice of the variation has
been given to the debtor.

(2)  Where notice of the variation of a credit sale contract or loan contract is
given in a common form and posted by bulk postage, the notice shall be
deemed to have been given 21 days after the date on which the last of the bulk
postages was made.

42 Civil penalty
(1)  Subject to section 85, where—

(@) a credit sale contract is not in writing signed by the debtor or is not in
accordance with section 35;

(b) a loan contract is not in writing signed by the debtor or is not in
accordance with section 36;

(c) the annual percentage rate under a credit sale contract, or a loan
contract, is not disclosed in accordance with section 38 and, if
applicable, section 39;

(d) a credit sale contract or a loan contract is deemed to be not in
accordance with the provisions of this Division by reason of
subsection 40 (1); or

(e) a mortgage relating to a credit sale contract or a loan contract is
entered into in contravention of subsection 91 (1),

the debtor is not liable to pay to the credit provider the credit charge under the
contract.

(2)  An amount paid by a debtor in respect of the credit charge that, in
accordance with subsection (1), he or she is not liable to pay may be set off by
the debtor against the amount that is due or becomes due to the credit provider
under the credit sale contract or the loan contract or, where there is not such an
amount, is a debt due by the credit provider to the debtor.

(3)  Nothing in this section affects the liability of a person to be convicted of
an offence under this Act.
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43 Offence

A credit provider who or which enters into a credit sale contract or a
loan contract that is in writing but is otherwise not in accordance with this
Division is guilty of an offence punishable, on conviction, by a fine not
exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—3$1,000.

44 Minimum credit charge

(1) A provision in a credit sale contract or a loan contract to the effect that
the minimum credit charge exceeds—

(@ where the amount financed under the contract is not more than $75—
$5 or, where some other amount is prescribed for the purposes of this
paragraph, that other amount; or

(b) where the amount financed under the contract is more than $75—
$7.50 or, where some other amount is prescribed for the purposes of
this paragraph, that other amount,

is void.
(2) A credit provider who or which enters into a credit sale contract or a

loan contract that includes a provision that is void by reason of subsection (1) is
guilty of an offence punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$10,000; or
(b) if the offender is a natural person—$2,000.

45 Statement for debtor or guarantor on request

(1)  Where a credit provider receives a request in writing for a statement
under this subsection, together with the determined fee (if any), from a debtor
under a contract that is a credit sale contract or a loan contract or from a
guarantor who has entered into a contract of guarantee with the credit provider
in respect of the obligations of the debtor under a credit sale contract or a loan
contract, the credit provider shall, within 14 days after receiving the request,
give to the debtor or guarantor who made the request a statement in writing
showing—

(@) each amount received under the contract by the credit provider and the

date on which it was received,
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(b) each amount due under the contract and payable to the credit provider
that has not been received by the credit provider and the date on which
it became due; and

(c) each amount payable under the contract to the credit provider that has
not become due and the date on which it becomes due.

(2)  Subject to subsection (3), a credit provider who or which fails to comply
with subsection (1) is guilty of an offence punishable, on conviction, by a fine
not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—$1,000.

(3) A credit provider is not required to comply with a request under
subsection (1) from a debtor or a guarantor where, within the period of 3
months immediately preceding the receipt of the request, he or she has
complied with an earlier request from that debtor or guarantor in relation to the
relevant credit sale contract, loan contract or contract of guarantee.

46 Copy of document for debtor or guarantor

(1)  Where a credit provider receives a request in writing for a copy of a
document that the credit provider is required by this section to provide, together
with the determined fee (if any), from a debtor under a credit sale contract or a
loan contract or from a guarantor who has entered into a contract of guarantee
with the credit provider in respect of the obligations of the debtor under a credit
sale contract or a loan contract, the credit provider shall, within 14 days after
receiving the request, give to the debtor or guarantor who made the request—

(@) a copy of the contract or of the offer or other document signed by the
debtor or guarantor relating to the contract and to which the request
relates; or

(b) where the request relates to a contract of insurance in relation to which
an amount is included in the amount financed—

(i) acopy of the contract of insurance; or
(i) a statement of the terms and conditions of the contract of
insurance which affect or concern the rights of the debtor.

(2)  Subject to subsection (3), a credit provider who or which fails to comply
with subsection (1) is guilty of an offence punishable, on conviction, by a fine
not exceeding—

(@) if the offender is a body corporate—$5,000; or
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(b) if the offender is a natural person—$1,000.

(3) A credit provider is not required to comply with a request under
subsection (1) from a debtor or a guarantor if, within the period of 3 months
immediately preceding the receipt of the request, he or she has complied with
an earlier request from that debtor or guarantor in relation to the relevant credit
sale contract, loan contract or contract of guarantee.

47 Tribunal may determine reasonable fees etc

(1)  Where a credit provider enters into a credit sale contract or a loan
contract that includes a statement of—

(@) the amount of fees payable to a duly qualified legal practitioner
authorised to prepare documents for the contract or for a mortgage
entered into in relation to the contract;

(b) the amount of any charge prescribed for the purposes of paragraph 1
(9) of Schedule 2 or paragraph 1 (d) of Schedule 4; or

(c) the value of any consideration of a kind prescribed for the purposes of
paragraph 1 (i) of Schedule 2 or paragraph 1 (f) of Schedule 4,

and the debtor claims that the amount or value is not a reasonable amount or
value, he or she may apply to the Tribunal for determination of the amount or
value.

(2)  Where an application is made under subsection (1), the Tribunal shall—

(@) determine the amount or value and make such orders as are necessary
to give effect to its determinations; or

(b) dismiss the application.
(3)  Where the Tribunal makes a determination under this section in relation
to a credit sale contract or a loan contract, the contract as varied by the

determination shall be deemed not to fail to comply with section 35 or 36 by
reason only of the determination.

Division 2—Continuing credit contracts

48 Interpretation
(1)  For the purposes of this section—

(@) a reference to an agreement includes a reference to an arrangement,
understanding or course of dealing; and

52

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Credit Act 1985

(b) a person shall be deemed to agree with another person with respect to
a matter if the first-mentioned person has an agreement, arrangement
or understanding with the other person, or is engaged in a course of
dealing with the other person, with respect to the matter.

(2)  Where—
(@) a person (in this section referred to as “the creditor”), in the course of
a business carried on by him or her, agrees with another person (not
being a body corporate) to provide credit to that other person in
respect of—

(i) payment for goods and services or cash supplied by the creditor
to that other person from time to time; or

(i) payment by the creditor to a third person in respect of goods
and services or cash supplied by that third person to that other
person from time to time; and

(b) the amounts owing to the creditor from time to time under the
agreement are or are to be calculated on the basis that all amounts
owing, and all payments made, by that other person under or in
respect of the agreement are entered in 1 or more accounts kept for the
purpose of the agreement,

the agreement is, for the purposes of this Act, a continuing credit contract.

(3)  Where the creditor agrees to make payments to a third person in respect
of goods and services or cash supplied by that third person to the other person,
as referred to in subparagraph (2) (a) (ii), then, for the purposes of this Act, the
creditor shall, in respect of any goods and services or cash so supplied, be
deemed to have provided credit to that other person to the extent of any
payments made or to be made by the creditor to that third person.

(4)  Where in respect of the provision of credit—
(@) the only credit charge is a predetermined credit charge; or
(b) the creditis, or is to be, provided by specified instalments,

the provision of the credit is not, and does not form part of, the provision of
credit under a continuing credit contract.

(5)  This section does not apply to an agreement of a class or description of
agreements prescribed as being continuing credit contracts that are not
continuing credit contracts within the meaning of this section.
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Application of Part
Subject to subsection (2), a reference in this Part (other than in section

48) to a continuing credit contract is a reference to a continuing credit contract
under which—

(@) where credit is or may be provided to the debtor by way of the supply

(b)

)
(@)

(b)
(©)

3)

of cash by the credit provider or by any other person (whether to the
debtor or to another person)—a charge is or may be made for the
provision of credit in respect of which the annual percentage rate
exceeds 14%; or

where credit is or may be provided to the debtor by the credit provider
in respect of payment for goods and services supplied by the credit
provider or by any other person (whether to the debtor or to another
person)—

(1) a charge, other than an account charge, is or may be made for
the provision of credit;

(i) an amount, other than an account charge, owing at any time by
the debtor is not required to be paid within the period of 4
months after it is first owed; or

(iii) an amount, other than an account charge, owing at any time by
the debtor is or will become payable by 5 or more instalments
or by a deposit and 4 or more instalments.

This Part does not apply to a continuing credit contract under which—

where credit is or may be provided to the debtor by way of the supply
of cash by the credit provider or any other person (whether to the
debtor or to another person)—a charge is or may be made for the
provision of credit in respect of which, where the payment of a debt or
other pecuniary obligation or the performance of any other obligation
under the continuing credit contract is secured by a mortgage of
land—there is an acceptable rate of interest that does not exceed 14%
and a higher annual percentage rate that exceeds 14% but does not
exceed the acceptable rate by more than 2%;

an amount exceeding $20,000 is agreed as the maximum amount that
at any time may be owed by the debtor under the contract; or

a bank or a pastoral finance company provides credit to a person by
overdraft on current account.

For the purposes of paragraph (2) (b), a continuing credit contract shall

be deemed not to be a contract under which an amount exceeding $20,000 is
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agreed as the maximum amount that at any time may be owed by the debtor
under the contract where—

(@) under the contract, the debtor may not, otherwise than by reason of his
or her default, owe more than $20,000 excluding any credit charge; or

(b) when the contract is made, it is probable, having regard to the terms of
the contract and all other relevant considerations, that the amount
owed by the debtor under the contract will not at any time exceed
$20,000 excluding any credit charge.

(4)  Where more than 1 account is maintained under a continuing credit
contract, this Division (other than this section and sections 58, 59, 60 and 66)
has effect as if separate continuing credit contracts in the same terms as the
contract under which the accounts are maintained had been entered into in
relation to each account.

50 Billing cycle
(@D)] In this Act, a reference to a billing cycle in relation to a continuing credit

contract shall be read as a reference to the period applied from time to time in
accordance with the contract as the billing cycle in relation to the contract.

(2) A credit provider under a continuing credit contract who or which
applies as a billing cycle for the purposes of section 61 or Schedule 7 a period
exceeding 40 days is guilty of an offence punishable, on conviction, by a fine
not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—$1,000.

51 Payment on behalf of debtor

Where, under a continuing credit contract, the credit provider satisfies
the amount payable by the debtor to a supplier in respect of the supply of goods
and services or cash, the credit provider shall, for the purposes of this Division,
be deemed to have paid to the supplier the amount (whether or not it is the same
as the first-mentioned amount) that would have been payable by the debtor to
satisfy the amount so payable.

52 Chargeable amount

(1)  Subject to this section, a reference in this Division to the chargeable
amount in respect of a billing cycle of a continuing credit contract is a reference
to the sum of such of the amounts included in the statement of account referred
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to in section 61 for that billing cycle as, under the contract, are determined by
the credit provider to constitute the chargeable amount, being an amount not
exceeding—

(@) the amount that is the amount owed under the contract by the debtor
immediately before the commencement of the billing cycle less
amounts included in the statement of account in respect of payments
by the debtor during the billing cycle; or

(b) the amount that is the sum of the balances owed under the contract by
the debtor at the end of each day of the billing cycle, divided by the
number of days in the billing cycle,

whichever is the greater.

(2) A credit provider who or which determines as an amount constituting
the chargeable amount for a billing cycle of a continuing credit contract an
amount that exceeds the greater of the amounts referred to in paragraphs (1) (a)
and (b) is guilty of an offence punishable, on conviction, by a fine not
exceeding—

(@) if the offender is a body corporate—$5,000; or

(b) if the offender is a natural person—$1,000.
(3)  Where an amount determined as an amount constituting the chargeable
amount for a billing cycle exceeds the greater of the amounts referred to in
paragraphs (1) (a) and (b), the chargeable amount for the billing cycle shall be

deemed, for the purposes of this Division, to be the lesser of the amounts
referred to in paragraphs (1) (a) and (b).

53 Amount payable under continuing credit contract

(1) A provision in a continuing credit contract which requires the debtor to
pay to the credit provider an amount other than an amount that is—

(@) the cash price of goods and services supplied by the credit provider or
by another supplier in respect of payment for which credit is provided
under the contract;

(b) an amount of cash supplied by the credit provider or by another
supplier for the supply of which credit is provided under the contract;

(c) acredit charge;
(d) an amount of enforcement expenses;

(e) an amount of stamp duty payable in respect of or in relation to the
contract payable by the debtor to the credit provider;
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() an amount payable under the contract by the debtor to the credit
provider that is a prescribed charge for the purposes of this section; or

(g) the amount of any other consideration given to the debtor under the
contract, being consideration of a kind prescribed for the purposes of
this section,

is void.

(2) A credit provider who or which enters into a continuing credit contract
that includes a provision that is void by reason of subsection (1) is guilty of an
offence punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$10,000; or

(b) if the offender is a natural person—3$2,000.

54 Credit charge

(@D)] For the purposes of this Act, a reference to a credit charge in relation to
a billing cycle of a continuing credit contract shall be read as a reference to the
amount included in the statement of account for that billing cycle in accordance
with this Division other than any part of that amount that is—

(@) the cash price of goods and services supplied by the credit provider or
by another supplier in respect of payment for which credit is provided
under the contract;

(b) an amount of cash supplied by the credit provider or by another
supplier for the supply of which credit is provided under the contract;

(c) anamount of enforcement expenses;

(d) an amount of stamp duty in respect of or in relation to the contract
payable by the debtor to the credit provider;

(e) an amount payable under the contract by the debtor to the credit
provider that is a prescribed charge for the purposes of this section;

(f) the amount of any other consideration given to the debtor under the
contract, being consideration that is of a kind prescribed for the
purposes of this section; or

(g) the amount of a credit charge included in a statement of account for an
earlier billing cycle of the contract.

(2) A credit provider who or which includes in a statement of account for a
billing cycle a credit charge that exceeds the amount derived by the application
of the annual percentage rate in respect of the contract to the chargeable amount
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for the billing cycle in the manner applicable under the contract is guilty of an
offence punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—3$1,000.

(€)) In ascertaining the credit charge in relation to a continuing credit
contract made between a credit provider and a debtor, regard shall not be had to
any amount by which the amount payable by the credit provider to any supplier
of goods and services or of cash to the debtor or to another person under the
contract is less than the cash price of the goods and services or the amount of
the cash.

55  Annual percentage rate

(1)  For the purposes of this Act, a reference to the annual percentage rate in
relation to a continuing credit contract is a reference to the percentage rate
calculated in accordance with the following formula:

N=AxB

where—
Nis the annual percentage rate to be calculated,;

Ais the percentage rate that, under the contract, is to be applied to the
chargeable amount for each billing cycle of the contract to yield the
credit charge; and

Bis the number of those billing cycles that would occur during a period of 1
year if the contract were to continue in force for that period.

(2)  Where, under a continuing credit contract—

(@) credit is or may be provided to the debtor by way of the supply of cash
by the credit provider or any other person; and

(b) the payment of a debt or other pecuniary obligation or the
performance of any other obligation under the contract is secured by a
mortgage of land,

the contract may include an acceptable rate of interest and a higher annual
percentage rate that does not exceed the acceptable rate by more than 2%.

(3)  Where, in accordance with subsection (2), a continuing credit contract
includes 2 annual percentage rates, the statement in the notice under section 59
of the annual percentage rate shall be made in respect of each such rate.
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4) Except as provided by subsection (2), a credit provider who or which
includes more than 1 annual percentage rate in respect of a continuing credit
contract is guilty of an offence punishable, on conviction, by a fine not
exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—3$1,000.

(5)  Where the annual percentage rate in respect of a continuing credit
contract may, at the option of the credit provider, be any rate less than, or not
exceeding, an annual percentage rate specified by the credit provider, that
specified rate shall, for the purposes of paragraph 49 (1) (a), be deemed to be
the annual percentage rate in respect of the contract, whether or not the annual
percentage rate applied under the contract is a lower rate than that specified
rate.

56 Billing cycle less than 1 month

A credit provider does not fail to comply with the provisions of this
Division relating to the stating of the annual percentage rate in relation to a
continuing credit contract or the credit charge in relation to a billing cycle by
reason only that he or she applies a percentage rate under the contract to the
whole or part of the chargeable amount to yield the credit charge or part of the
credit charge in respect of a billing cycle, the period of which is not less than 24
days, as if the period of that billing cycle were 1 month.

57 Non-business days

(1) A credit provider does not fail to comply with the provisions of this
Division relating to the application of a period as a billing cycle or the inclusion
of a credit charge in a statement of account by reason only that he or she
includes in the credit charge in a statement of account for a billing cycle the
amount that would be the credit charge in respect of a day that is, or two or
more days each of which is, a Saturday, a Sunday or a public or bank holiday in
the Territory or throughout a recognised State immediately following the last
day of the billing cycle if no other amounts were entered on that day or on those
days in the account of the debtor kept by the credit provider.

(2)  Subsection (1) does not apply where a credit provider includes the
amount of a credit charge to which that subsection relates in a statement of
account for a billing cycle and includes that amount in the statement of account
for a succeeding billing cycle.
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58 Debtor to be given prescribed statement

A credit provider who or which, before the debtor first incurs a debt
under a continuing credit contract, fails to give to the debtor a statement in or to
the effect of the form prescribed for the purposes of this section is guilty of an
offence punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$10,000; or

(b) if the offender is a natural person—3$2,000.

59 Notice of terms of continuing credit contract
(1) A credit provider shall, before the debtor first incurs a debt under a
continuing credit contract, give a notice in writing to the debtor stating—

(@) any amount that, under the contract, is agreed as the maximum amount
in respect of which, at any time, credit is agreed to be provided to the
debtor under the contract;

(b) the method by which the chargeable amount for each billing cycle is
to be determined;

(c) the terms and conditions (if any) upon which, under the contract, a
credit charge for a billing cycle may be made;

(d) the method by which the amount of the credit charge for each billing
cycle is to be determined,;

(e) the period after the expiration of a billing cycle within which the
amount owed by the debtor at the expiration of the billing cycle is
payable, including particulars of provisions requiring payment at a
time or times during that period of any part or parts of that amount;

(F) the annual percentage rate in respect of the contract and the manner of
its application to the contract;

(9) particulars of stamp duty (if any) payable in respect of or in relation to
the contract or a mortgage payable under the contract by the debtor;

(h) particulars of any mortgage relating to the contract that, as a condition
of the making of the contract, has been or is agreed to be entered into;

(i) the method (if any) by which, under the contract, provisions of the
contract may be varied;

(j) particulars of such other matters (if any) as are prescribed for the
purposes of this section; and

(k) the other terms and conditions (if any) to which the contract is subject.
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(2)  Subject to subsection (3), a credit provider who or which fails to comply
with subsection (1) is guilty of an offence punishable, on conviction, by a fine
not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—$1,000.

3 It is sufficient compliance with subsection (1) if—

(@) the continuing credit contract was made by the acceptance of an offer
in writing by the debtor to the credit provider to enter into the
contract, being an offer including the matters required to be stated in a
notice under subsection (1); and

(b) before the debtor incurs a debt under the contract, a copy of that offer
is given to him or her for his or her own use.

(4)  Nothing in this section requires the inclusion in a notice under
subsection (1) of a statement that is not, or particulars that are not, applicable to
the continuing credit contract.

60 Variation of continuing credit contract ineffective without notice

(1)  Where, in accordance with a provision in a continuing credit contract,
the credit provider exercises a right under the contract to vary the operation of
the contract (other than a right exercised at the request of the debtor), the
variation does not have effect—

(@) in the case of a variation that increases the credit charge under the
contract, or increases the amount of, or abridges the time for payment
of, the amount standing to the debit of the account—until a period that
is not shorter than 2 billing cycles has elapsed after notice of the
variation has been given to the debtor in writing; or

(b) in the case of any other variation—until a period of at least 7 clear
days or, where the contract provides for a longer period of notice of
the variation, that longer period has elapsed after notice of the
variation has been given to the debtor in writing.

(2)  Where notice of the variation of a provision in a continuing credit
contract is given in a common form by the credit provider and posted by bulk
postage, the notice of the variation shall be deemed to have been given 21 days
after the date on which the last of the bulk postages was made.
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61 Statement of account

(1) A credit provider under a continuing credit contract shall give to the
debtor a statement of account in accordance with Schedule 7 for each billing
cycle applied under the continuing credit contract from time to time.

(2) A credit provider shall not include in a statement of account referred to
in subsection (1)—

(@) where a mortgage relating to the contract has been entered into—an
amount in respect of insurance against loss of the security interest of
the mortgagee in any goods the subject of the mortgage by reason of
any law in force in the Territory exceeding an amount calculated by
applying the prescribed rate for title insurance in relation to goods of
that class; or

(b) an amount in respect of the discharge of a liability of the debtor to the
credit provider under a regulated contract that exceeds the amount of
the net balance due to the credit provider calculated in accordance
with section 103 immediately before the discharge of the liability; or

(c) a statement that is, or particulars that are, prescribed as a statement or
particulars that may not be included in the statement of account.

(3)  Nothing in this section requires the inclusion in a statement of account
referred to in subsection (1) of a statement that is not, or particulars that are not,
applicable to the continuing credit contract.

(4) It is sufficient compliance with Schedule 7 if particulars of matters
required to be included in the statement of account are included in documents
attached to or accompanying the statement of account.

(5)  Where an amount paid by a debtor is not included in the statement of
account in respect of the billing cycle during which the amount was paid, a
credit provider who or which fails, within a reasonable time after the receipt of
the amount, to enter the amount in the account of the debtor kept by the credit
provider is guilty of an offence punishable, on conviction, by a fine not
exceeding—

(@) if the offender is a body corporate—$5,000; or

(b) if the offender is a natural person—$1,000.

(6) A credit provider under a continuing credit contract who or which—

(a) fails to give a statement of account in accordance with this section in
respect of each billing cycle applied under the contract from time to
time;
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(b) gives a statement of account that does not comply with the provisions
of this section; or

(c) includes in a statement of account under this section an amount of
deferral charges or default charges,

is guilty of an offence punishable, on conviction, by a fine not exceeding—
(d) if the offender is a body corporate—$5,000; or
(e) if the offender is a natural person—$1,000.

62 Correction of billing errors
(1) Where—

(@) the debtor under a continuing credit contract queries, by a written
document given or sent to the credit provider, any amount or other
matter (being matter that the debtor reasonably believes is incorrect as
to the nature or extent of the liability of the debtor to the credit
provider) shown in a statement of account given to him or her in
accordance with section 61;

(b) the document contains sufficient details to enable the credit provider
to identify the statement of account;

(c) the document is given or sent to the credit provider before payment
under the contract is due in respect of the statement of account; and

(d) the credit provider does not take such action as satisfies the query,

any right of action claimed by the credit provider in respect of the queried
amount or other matter and any related credit charges, and any obligation on the
part of the debtor to pay the queried amount and any related credit charges, are
suspended until after the expiration of the 2 complete billing cycles that next
succeed the giving by the credit provider to the debtor of a written notification
setting out his or her decision in relation to the query.

2 If the credit provider corrects, in a manner that satisfies the query
referred to in subsection (1), the amount or other matter in the statement of
account given to the debtor relating to the next billing cycle or a subsequent
billing cycle, the credit provider may not impose any charge for the provision of
credit, or otherwise, in respect of that next billing cycle and any such
subsequent billing cycle, relating to the queried amount or other matter, and the
imposition of any such charge is, without limiting the generality of subsection
(4), void.
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(3)  The debtor may apply to the Tribunal, before the expiration of the 2
complete billing cycles that next succeed the giving by the credit provider to the
debtor of a written notification of his or her decision in relation to the query
referred to in subsection (1), for a determination to be made with respect to the
queried amount or other matter, and any right of action, and obligation to pay,
referred to in subsection (1) are further suspended until the Tribunal makes its
determination.

(4)  For the purposes of subsection (3), the Tribunal may make such orders
as it thinks fit, including—

(@) an order that the whole or a specified part of the credit or other
charges that would have been payable by the debtor had he or she not
made his or her query are payable by him or her; and

(b) an order removing the suspension imposed by subsection (1).

(5) A credit provider who or which institutes proceedings in respect of a
right of action referred to in subsection (1) while the right of action is, by virtue
of this section, suspended is guilty of an offence punishable, on conviction, by a
fine not exceeding—

(@) if the offender is a body corporate—$10,000; or
(b) if the offender is a natural person—3$2,000.

63 Statement of account to be given before proceedings instituted

A credit provider is not entitled to institute proceedings for the recovery
of an amount owing to him or her under a continuing credit contract unless,
when giving the required notice under section 107, he or she gives to the debtor
a statement of account under section 61 that includes a request for payment of
that amount.

64 Statement of account not to include opening balance in certain
circumstances

(1) A credit provider shall not give to a debtor a statement of account
relating to a billing cycle of a continuing credit contract that includes in the
chargeable amount an amount owed by the debtor under the contract
immediately before the first day of the billing cycle unless—

(@) the credit provider has given to the debtor a statement of account in
respect of the billing cycle immediately preceding the first-mentioned
billing cycle; and

(b) the credit provider gave that statement to the debtor not later than—
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(1) where the first-mentioned billing cycle is 14 days or more—8
days before the end of that billing cycle; or

(if) where the first-mentioned billing cycle is less than 14 days—4
days before the end of that billing cycle.

(2) A credit provider who or which fails to comply with subsection (1) is
guilty of an offence punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—$1,000.

(3)  Where a credit provider gives to debtors statements of account that are
posted by bulk postage, and proceedings are brought against the credit provider
for an offence under subsection (1) in respect of a continuing credit contract,
proceedings for a like offence under subsection (1) may not be instituted against
the credit provider in respect of another continuing credit contract in respect of
which a statement of account was posted by the same bulk postage.

65 Statement of account not needed in certain circumstances

Nothing in section 61 or 64 requires a credit provider to give to a debtor
a statement of account in respect of a billing cycle of a continuing credit
contract where—

(@) during the billing cycle an amount was not entered in the account of
the debtor kept by the credit provider and at the end of the billing
cycle there was not an amount entered in the account and owing by or
to the debtor;

(b) during the billing cycle—
(i) the credit provider wrote off the debt of the debtor under the
contract; and
(if) no other entries were made in the account of the debtor kept by
the credit provider; or
(c) during the whole of the billing cycle and the two immediately
preceding billing cycles the debtor was in default under the contract
and, before the commencement of the first-mentioned billing cycle,
the credit provider, in accordance with the contract, exercised a right

not to provide further credit under the contract and did not, during the
billing cycle, provide further credit.
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66 Credit provider to pay amounts owing to debtor upon request

Where at any time there is an amount owing to the debtor by the credit
provider under a continuing credit contract that exceeds the amount owing at
that time by the debtor to the credit provider, the credit provider shall, upon
request by the debtor, pay that amount to the debtor.

67 Civil penalty

(1)  Subject to section 85, where, in relation to a billing cycle of a continuing
credit contract—

(@) the credit provider has not given notice in writing to the debtor of the
annual percentage rate in respect of the contract in accordance with
subsection 3 (4) or section 59;

(b) the credit charge—

(i) is determined otherwise than in accordance with this Division;
or

(if) is not included in a statement of account for that billing cycle
given to the debtor under section 61;
(c) the debtor incurs a debt under the contract before the credit provider
has given a notice under section 59;
(d) the credit provider includes in the statement of account for that billing
cycle an amount of deferral charges or default charges; or

(e) a mortgage relating to the continuing credit contract is entered into in
contravention of subsection 91 (1),

the debtor is not liable to pay to the credit provider the credit charge in respect
of that billing cycle.

(2)  Nothing in this section affects the liability of a person to be convicted of
an offence under this Act.

68 Copy of notice to be given on request

(1)  Where a credit provider receives a request in writing together with the
determined fee (if any) from a debtor under a continuing credit contract or from
a guarantor who has entered into a contract of guarantee with the credit
provider in respect of the obligations of the debtor under a continuing credit
contract, the credit provider shall, within 14 days after receipt of the request,
give to the debtor or guarantor who made the request—
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(a) a copy of any notice given under subsection 3 (4) or section 59 or 60;
and

(b) where the request relates to a contract referred to in subsection 59
(3)—a copy of the offer referred to in that subsection,

in respect of the contract.

(2)  Subject to subsection (3), a credit provider who or which fails to comply
with subsection (1) is guilty of an offence punishable, on conviction, by a fine
not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—$1,000.

(3) A credit provider is not required to comply with a request under
subsection (1) from a debtor under a continuing credit contract or from a
guarantor under a contract of guarantee if, within the period of 14 days
immediately preceding the receipt of the request, the credit provider has
complied with an earlier request from that debtor or guarantor in relation to that
contract or contract of guarantee.

Division 3—Operation of regulated contracts

69 Re-financing of credit contracts by the same parties

(1) Where a credit provider agrees to discharge 1 or more regulated
contracts to which the credit provider and the debtor are parties in consideration
of the entering into of another credit contract by the debtor (whether or not a
regulated contract), the credit provider shall, before entering into the other
credit contract, give to the debtor a statement in writing setting out, in respect of
each of the regulated contracts to be discharged—

(@) the amount that would be due to the credit provider under section 105
if, immediately before the relevant date, the debtor were to discharge
his or her obligations under the contract in accordance with that
section; and

(b) in the case of a regulated credit sale contract or a regulated loan
contract, particulars of the calculation of that amount by setting out—

(i) the outstanding balance of the amount financed;
(if) the outstanding balance of the accrued credit charge;

(iii) the outstanding balance of deferral charges (if any) charged in
accordance with this Part;
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(iv) the outstanding balance of default charges (if any) charged in
accordance with this Part; and

(v) the outstanding balance of enforcement expenses (if any),
and (where the relevant insurance and maintenance contracts are
discharged) the amounts of any statutory rebates of insurance charges

and maintenance charges deducted from the sum of the amounts
referred to in subparagraphs (i) to (v) (inclusive).

(2) A credit provider who or which fails to comply with subsection (1) is
guilty of an offence punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—3$1,000.

3 In subsection (1), “relevant date” means—
(@) the date on which the new credit contract is entered into; or

(b) if that contract is entered into by the acceptance by the credit provider
of an offer made by the debtor—the date on which the offer is made.

70 Variation of credit sale contracts and loan contracts

(1)  The credit provider and the debtor under a credit sale contract or a loan
contract may agree to vary the terms of the contract in relation to, or to payment
of, the amount owing under the contract if—

(@) the outstanding balance of the amount financed at the date of the
variation is not increased by the variation or is increased by the
variation by reason only of the addition of an amount referred to in
subsection (3);

(b) the annual percentage rate applicable to the contract as varied does not
exceed the lesser of—

(i) the annual percentage rate applicable to the contract
immediately before the variation; and

(if) the annual percentage rate prescribed for the purposes of this
subparagraph;
(c) adeferral charge is not made in respect of the variation; and

(d) the agreement is in writing signed by the credit provider and the
debtor and specifies (where applicable)—

(i) the varied terms of repayment;
(if) the amount by which the amount financed is increased;
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(iii) the amount by which the credit charge is increased by reason of
the variation;

(iv) the amount of default and deferral charges outstanding at the
date of the variation;

(v) the amount of stamp duty and legal fees payable to a duly
qualified legal practitioner (not being the credit provider or an
employee of the credit provider) for preparation of the
agreement;

(vi) the additional amount payable under the contract by reason of
the variation; and

(vii) such other matters as may be prescribed.

The regulations may prescribe the manner in which matters required by

paragraph (1) (d) to be specified in an agreement are to be so specified.

©)

The following are the amounts by which the outstanding balance of the

amount financed under a credit sale contract or a loan contract may be
increased by a variation under subsection (1):

(@)

(b)

(©)
(4)

(@)

(b)

where, under the credit sale contract or loan contract, the premium
under a contract of insurance or compulsory insurance entered into in
relation to the credit sale contract or loan contract or to a regulated
mortgage relating to the contract was included in the amount financed
under the credit sale contract or loan contract—a premium payable
under that contract of insurance or compulsory insurance in relation to
a subsequent period not exceeding 12 months;

where, under the credit sale contract or loan contract, registration fees
relating to goods and in respect of a particular period were included in
the amount financed under the credit sale contract or loan contract—
registration fees relating to those goods in respect of a subsequent
period;

such other amounts as may be prescribed.

A credit provider who or which—

enters into an agreement referred to in subsection (1); and

fails to give to the debtor a copy of the agreement within 14 days after
the agreement is entered into,

is guilty of an offence punishable, on conviction, by a fine not exceeding—

(©)

if the offender is a body corporate—$5,000; or
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(d) if the offender is a natural person—$1,000.

(5)  Notwithstanding any other provision of this Act, an agreement to vary a
contract in accordance with this section is not a loan contract.

(6)  Where a variation to which this section applies is made to the terms of a
credit sale contract or a loan contract, a guarantor under a contract of guarantee
in respect of the obligations of the debtor under the contract is not liable in
respect of the contract for an amount exceeding the amount for which, but for
the variation, he or she would have been liable unless the credit provider, not
later than 14 days after the variation is made, gives to the guarantor notice in
writing of the variation.

(7)  This section does not apply to or in relation to a variation—

(@) where section 37, 69 or 71 applies to or in relation to the variation; or

(b) by reason only that, as a result of a variation, the amount due to a
credit provider is satisfied or reduced.

71 Deferral charge

(1)  Where a credit provider and a debtor agree to vary a credit sale contract
or a loan contract by the deferral of the payment of an amount payable by the
debtor under the contract, the credit provider shall not make a charge in respect
of the deferral unless—

(@) the payment is deferred in accordance with—

(i) aterm in the contract to the effect that such a payment may be
deferred; or

(if) the agreement of the credit provider and the debtor;

(b) the charge in respect of the deferral does not exceed the amount
determined in accordance with subsection (3);

(c) adefault charge is not made in respect of the deferral;
(d) the deferral is made in accordance with subsection (5); and

(e) the relevant credit sale contract or loan contract is a credit sale
contract or a loan contract where the whole or part of the credit charge
under the contract is a predetermined credit charge.

(2) A credit provider who or which contravenes subsection (1) is guilty of
an offence punishable, on conviction, by a fine not exceeding—
(@) if the offender is a body corporate—$5,000; or

(b) if the offender is a natural person—$1,000.
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(3)  The amount of a charge in respect of the deferral of the payment of an
amount payable under a credit sale contract or a loan contract determined in
accordance with this subsection is—

(@) the amount that is the sum of the amount determined by applying to
the amount in regard to which payment is deferred, in respect of the
number of days for which it is deferred—

(i) where a credit charge is payable under the contract—a rate not
exceeding the daily percentage rate that applies to the contract;
or

(i) where a credit charge is not payable under the contract—the
rate prescribed for the purposes of this section,

and the amounts (if any) payable in respect of charges referred to in
subsection (4) in relation to the deferral of the payment; or
(b) the amount agreed by the credit provider and the debtor as the charge,
whichever is the lesser.
(4)  The charges in relation to the deferral of a payment referred to in
paragraphs (3) (a) and (5) (b) are charges in respect of—
(@) stamp duty payable in respect of or in relation to the deferral; and

(b) fees payable to a duly qualified legal practitioner (not being the credit
provider or an employee of the credit provider) authorised to prepare
documents for the deferral.

(5)  Where a credit provider defers payment of an amount payable under a
credit sale contract or a loan contract, the deferral is in accordance with this
subsection if, not later than 14 days after the credit provider agrees to defer or,
where the deferral is made under a term of the contract, the credit provider
defers the payment, the credit provider gives notice in writing to the debtor
stating—
(@) the amount of the payment deferred,;
(b) the amounts (if any) payable in respect of charges referred to in
subsection (4) in relation to the deferral;
(c) the date on which the period for which the payment is deferred
expires;
(d) the amount of the charge, in dollars and cents; and
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(e) if applicable, the rate applied to the amount in respect of which
payment is deferred in accordance with paragraph (3) (a) for the
purpose of determining the amount of the charge.

(6) A credit provider who or which makes a charge in respect of the deferral
of the payment of an amount payable by the debtor under a regulated
continuing credit contract is guilty of an offence punishable, on conviction, by a
fine not exceeding—

(@) if the offender is a body corporate—$5,000; or
(b) if the offender is a natural person—$1,000.
(7)  Notwithstanding any other provision of this Act, the deferral in

accordance with this section of the payment of an amount payable by a debtor
under a credit sale contract or a loan contract is not a loan contract.

72 Default charges

(1)  Where under a credit sale contract or a loan contract the debtor does not
pay an amount payable under the contract when it is due, the credit provider
shall not make a charge in respect of the failure to pay unless—

(@) there is a term in the contract to the effect that such a charge may be
made and the charge does not exceed—

(i) the amount determined by applying to the daily balance of the
amount due and unpaid—

(A) where a credit charge is payable under the contract—the
daily percentage rate under the contract; or

(B) where a credit charge is not payable under the contract—
the rate prescribed for the purposes of this section; or

(if) the amount determined by applying to the amount unpaid the
rate specified in the contract for the purposes of such a charge,
whichever is the lesser; and

(b) the relevant sale contract or loan contract is a credit sale contract or
loan contract where the whole or part of the credit charge under the
contract is a predetermined credit charge.

(2) A credit provider who or which contravenes subsection (1) is guilty of
an offence punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$5,000; or

(b) if the offender is a natural person—3$1,000.
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(3) A credit provider who or which makes a charge in respect of—

(@) the failure to pay an amount payable under a regulated continuing
credit contract; or

(b) acharge under subsection (1) that is unpaid,

is guilty of an offence punishable, on conviction, by a fine not exceeding—
(c) if the offender is a body corporate—$5,000; or
(d) if the offender is a natural person—$1,000.

(4)  Nothing in this section affects the right of a credit provider to make or
require payment of an accrued credit charge, a deferral charge or an
enforcement expense.

73 Variations generally

Where the terms of a regulated contract are varied or a regulated
contract is discharged in consideration of the debtor entering into another credit
contract, whether in a manner referred to in section 37, 69, 70, 71 or 74 or in
accordance with a provision in the contract or by agreement between the credit
provider and the debtor, the contract as varied shall be deemed to continue to
be, or the other contract shall be deemed to be, a regulated contract
notwithstanding that, but for this section, it would not continue to be, or be, a
regulated contract.

74 Variation of commitments on account of hardship

(1)  Where a debtor by reason of illness, unemployment or other reasonable
cause is unable reasonably to discharge his or her obligations under a regulated
contract, the debtor may, where he or she reasonably expects that he or she
would be able to discharge his or her obligations—

(@) if the period of the contract were extended and the amount of each
payment due under the contract accordingly reduced (without a
change being made to the annual percentage rate);

(b) if the dates for payment of amounts due under the contract during a
specified period were varied (without a change being made to the
annual percentage rate); or

(c) if the period of the contract were extended and the dates for payment
of amounts due under the contract during a specified period were
varied (without a change being made to the annual percentage rate),

apply to the credit provider for a variation of the contract.
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(2)  Where a credit provider to whom application is made by a debtor under
subsection (1) refuses to vary a regulated contract in accordance with the
application, the debtor may apply to the Director for assistance in negotiating a
variation of the contract.

(3)  Where an application is made under subsection (2), the Director shall
seek the views of the credit provider and any mortgagee or guarantor and, after
giving them a reasonable opportunity to be heard and making such other
inquiries as the Director thinks fit, determine whether or not to seek to arrange
with the credit provider a variation of the regulated contract and, where the
Director seeks such a variation and is unable to reach agreement with the credit
provider, the Director shall refer the application to the Tribunal.

(4)  The Tribunal may, where it receives an application referred to it under
subsection (3) and has given the applicant, the credit provider and any
mortgagee or guarantor an opportunity to be heard, order, or refuse to order, a
variation of the contract to which the application relates and, where it orders
such a variation, may make such other orders as it thinks fit.

(5)  Where an order of the Tribunal under subsection (4) is in force, a credit
provider under a contract to which the order applies may apply to the Tribunal
for a variation of the order.

(6)  The Tribunal may, where it receives an application under subsection (5),
make such variation of the order to which the application relates as it thinks fit
or may refuse to vary the order.

(7)  Where an application for variation of a regulated contract is referred to
the Tribunal under subsection (3), the credit provider is not entitled to institute
proceedings, or exercise a right, under the contract, or a mortgage that relates to
the contract, before the Tribunal has made or refused an order under subsection

(4).

(8)  An order in force under this section, including such an order as varied
from time to time, has effect according to its tenor.

Division 4—General

75 Unauthorised fees

(1)  Subject to section 75A, an agreement entered into by a credit provider
whereby a debtor agrees to pay to, or on behalf of, the credit provider any costs,
fees or charges incidental to, or relating to—
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(@) the provision of credit under a regulated contract;
(b) guaranteeing or securing repayment of any such credit; or

(c) negotiations for the provision of any such credit or for guaranteeing or
securing repayment of any such credit,

(other thancosts, fees or charges permitted by this Act to be included as part of
the amount financed under a regulated credit sale contract or a regulated loan
contract or as part of the amount owing under a regulated continuing credit
contract) is void.

(2)  Subject to section 75A, any amount that, notwithstanding subsection (1),
is paid by a debtor to a credit provider in accordance with an agreement referred
to in subsection (1) is recoverable by the debtor from the credit provider as a
debt.

(3) A credit provider who or which enters into an agreement that is void by
reason of subsection (1) is guilty of an offence punishable, on conviction, by a
fine not exceeding—

(@) if the offender is a body corporate—3$10,000; or
(b) if the offender is a natural person—$2,000.

75A  Recoupment of financial institutions duty

(1)  Notwithstanding anything in this Act, a regulated contract may impose
an obligation on the debtor to reimburse the credit provider in respect of a
liability incurred by the credit provider under the Financial Institutions Duty
Act 1987.

(2)  Nothing in subsection (1) affects the operation of the Financial
Institutions Duty Act 1987.

76 Enforcement expense

(1) A provision in a regulated contract to the effect that where the debtor
makes default under the contract and the credit provider exercises a right in
relation to the contract arising from the default, the debtor is, if the credit
provider so determines, liable to pay to the credit provider an amount incurred
or expended in the exercise of that right is void unless the provision limits the
amount so payable to the reasonable amount reasonably incurred or expended
by the credit provider in the exercise of that right.
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(2) A credit provider who or which enters into a contract containing a
provision that is void by reason of subsection (1) is guilty of an offence
punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$10,000; or

(b) if the offender is a natural person—$2,000.

(3)  Where there is a dispute between the debtor and the credit provider in
relation to the liability of the debtor to pay a reasonable amount reasonably
incurred or expended by the credit provider in the exercise of a right in relation
to a regulated contract arising from the default of the debtor, the Tribunal may,
on the application of the debtor or credit provider, determine the amount of that
liability.

77 Right to revoke offer is paramount

(1) A provision in an agreement to the effect that a person does not have a
right to revoke an offer to enter into a regulated contract—

(@) before the offer is accepted; or

(b) in a case where, at the time of the acceptance, the person could not
reasonably be expected to know that the offer had been accepted—
before notice is given of the acceptance,

or that such a right is restricted or modified, is void.

(2) A credit provider who or which enters into an agreement including a
provision that is void by reason of subsection (1) is guilty of an offence
punishable, on conviction, by a fine not exceeding—

(@) if the offender is a body corporate—$10,000; or
(b) if the offender is a natural person—3$2,000.

78 Sufficient statement of annual percentage rate

It is sufficient compliance with the provisions of this Part that require
the annual percentage rate to be stated in or in relation to a regulated contract
under which the whole or any part of the credit charge is a predetermined credit
charge if the annual percentage rate is stated as a rate—

(@) greater than that required to be stated; or

(b) less than that required to be stated by not more than 1 part in 50 of the
rate required to be stated.
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