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Uncommenced provisions and amendments
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Chapter 1 Preliminary
Part 1.1 Introductory

Section 1

Chapter 1 Preliminary

Part 1.1 Introductory

1 Name of Act
This Act is the Children and Young People Act 1999.
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Preliminary Chapter 1
Interpretation Part 1.2

Section 2

Part 1.2

(1)

Interpretation

Dictionary

The dictionary at the end of this Act is part of this Act.

Note 1

Note 2

Notes

The dictionary at the end of this Act defines certain terms used in this
Act, and includes references (signpost definitions) to other terms
defined elsewhere.

For example, the signpost definition ‘drug of dependence—see the
Drugs of Dependence Act 1989, section 3 (1).” means that the term
‘drug of dependence’ is defined in that subsection and the definition
applies to this Act.

A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act, s 155 and 156).

A note included in this Act is explanatory and is not part of this Act.

Note

See Legislation Act, s 127 (1), (4) and (5) for the legal status of notes.

Orders in favour of a person

An order made in relation to a child or young person is an order in
favour of a person if—

(a) for an order in relation to an aspect of parental responsibility—
the person is given that aspect of parental responsibility under
the order; or

(b) for an order for reparation or compensation—the order requires
the child or young person to make reparation or pay
compensation to the person; or

R18
06/03/05

Children and Young People Act 1999 page 3
Effective: 06/03/05-24/03/05

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Chapter 1 Preliminary
Part 1.2 Interpretation
Section 5

(c) for a contact order—the order allows the person to have
contact with the child or young person; or

(d) for a residence order—the order requires the child or young
person to live with the person.

(2) In this section:
order means an order made by the Childrens Court or another court,
whether under this Act or another law.

5 Meaning of carer

(1) In this Act, other than chapter 9 (Childrens services):
carer, for a child or young person, includes a person who provides
regular and substantial care for the child or young person.

(2) A person is not a carer—

(a) only because the person provides care for a child or young
person at a child-care centre or under a family day care
scheme; or

(b) if the person provides care on a casual basis and is not a
relative of the child or young person being cared for.

(3) In this section:
care includes foster care, respite care and crisis care.
page 4 Children and Young People Act 1999 R18
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Preliminary Chapter 1
Application of the Act Part 1.3

Section 6

Part 1.3 Application of the Act

6 Application of Act generally
This Act applies to children and young people.

7 Who is a child?

For this Act, a child is a person who is under 12 years old.

8 Who is a young person?

(1) For this Act, a young person is a person who is 12 years old or
older, but not yet an adult.

(2) However, in chapter 6 (Young offenders), a reference to a young
person includes a reference to a child.

9 Children and young people to whom Act applies

The functions under this Act may be exercised in relation to children
and young people—

(a) who ordinarily live in the ACT; or

(b) who do not ordinarily live in the ACT, but who are present in
the ACT; or

(c) who are subject to an event or circumstances happening in the
ACT giving rise to a report under section 158 (Voluntary
reporting) or section 159 (Mandatory reporting).
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Chapter 2
Part 2.1

Section 10

General objects, principles and parental responsibility
General objects

Chapter 2

Part 2.1

10

General objects, principles and
parental responsibility

General objects

Objects

(2)

(b)

(©)

(d)

(e)

The objects of this Act include—

to provide for and promote the care, protection and wellbeing
of children and young people in a way that recognises their
right to grow in a safe and stable environment and that takes
into account the responsibilities of parents and others for them;
and

to recognise that children and young people have the right to
be protected from abuse and neglect and that their protection is
the responsibility of parents and families with community and
government support; and

to ensure that children and young people are provided with a
safe and nurturing environment by organisations and people
who, directly or indirectly, provide care and protection for
them; and

to ensure that services provided by or for government for the
care and protection of children and young people foster their
health, education, developmental needs, spirituality, self-
respect, self-reliance and dignity; and

to recognise that the support of young offenders, and the
provision of positive opportunities to allow them to become
valuable community members, is the responsibility of parents
and families with community and government support; and

page 6
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Section 10

(f) to prevent abuse and neglect of children and young people
through the provision of appropriate assistance to parents and
others who have responsibility for children and young people.
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Section 11

Part 2.2 Principles applying to the Act
11 Application of principles

In making a decision or taking action under this Act in relation to a

child or young person—

(a) the general principles in section 12 (including the best interests
principle as explained in section 13) are to be applied; and

(b) if the child or young person is indigenous—the indigenous
children and young people principle in section 14 and, if
relevant, the indigenous placement principle in section 15 are
also to be applied.

12 General principles
(1) In making a decision or taking action under this Act in relation to a

child or young person, the general principles to be applied by a

person are as follows:

(a) the best interests of the child or young person should be the
paramount consideration (the best interests principle);

(b) the primary responsibility for providing care and protection for
the child or young person should lie with his or her parents and
other family members;

(c) high priority should be given to supporting family members, in
cooperation with them, to care for and protect the child or
young person, including when the child or young person is
subject to an order under this Act or a voluntary care
agreement;

(d) if the child or young person is in need of care and protection
and family members are unwilling or unable to provide the
child or young person with adequate care and protection

page 8 Children and Young People Act 1999 R18
Effective: 06/03/05-24/03/05 06/03/05

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



General objects, principles and parental responsibility Chapter 2
Principles applying to the Act Part 2.2

Section 12

(e)

®

(&)

(h)

(1)

(whether temporarily or permanently)—it is the responsibility
of government to share or take over their responsibility;

if intervention by government in the life of the child or young
person (and his or her family) is appropriate—the intervention
should be the least intrusive consistent with the best interests of
the child or young person;

if removal of the child or young person from his or her existing
situation is necessary or desirable in his or her best interests—
consideration should be given, before any other placement
option is considered, to the child or young person living or
being placed with a family member or a person regarded by the
child or young person as a family member;

if the child or young person does not live with his or her family
because of the operation of this Act—contact with people who
are significant in his or her life should be encouraged;

the education, training or lawful employment of the child or
young person should be encouraged and continued without
unnecessary interruption;

the child’s or young person’s sense of racial, ethnic, religious,
individual or cultural identity should be preserved and
enhanced and the decision or action should be consistent with
his or her racial or ethnic traditions and religious, cultural and
individual values.

(2) In making a decision under this Act about a child or young person,

(a)

the following general principles are also to be applied:

the child or young person, and anyone else involved in making
decisions about the child or young person, should be given
sufficient information about the decision-making process, in
language and a way that they can understand, to allow them to
take part fully in the process;
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Principles applying to the Act

€)

13
(1)

(b) if the child or young person can form and express views about
his or her wellbeing—those views should be sought and
considered, taking into account his or her age and maturity;

(c) anyone else involved in making decisions about the child or
young person should be given the opportunity to give his or her
views about the wellbeing of the child or young person and
those views should be considered;

(d) the decision-maker should make a decision promptly—

(1) having regard to the degree of urgency of the particular
case and the child’s or young person’s developmental
needs; and

(1i1) having regard to the principle that a delay in the decision-
making process is likely to prejudice the wellbeing of the
child or young person,;

(e) the decision-maker should also have regard to the principle that
it is important for a child or young person to have settled and
permanent living arrangements.

In addition, if the decision-maker is a court considering whether to
make an order under this Act in relation to the child or young
person, the court should apply the general principle that an order
under this Act should be made by a court in relation to a child or
young person only if the court considers that making the order
would be better for the child or young person than making no order
at all.

How to apply the best interests principle

In making a decision or taking action under this Act in relation to a
child or young person, a person applies the best interests principle
if—

(a) the person finds out whether the child or young person is
indigenous and, if the child or young person is, ensures that
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Section 13

any relevant indigenous organisation is consulted in relation to
issues affecting the child or young person; and

(b) the person takes into account the following matters so far as
they are relevant:

(1) the need to protect the child or young person from harm;

(i) if the child or young person has been abused or
neglected—the importance of responding to his or her
needs;

(ii1) the capacity of each parent, or anyone else, to provide for
his or her needs;

(iv) the wishes stated by the child or young person and the
factors (for example, his or her maturity or level of
understanding) that the person considers are relevant to
the weight that should be given to the child’s or young
person’s wishes;

(v) the nature of his or her relationship with each parent and
with anyone else who is significant in his or her life;

(vi) the attitude to the child or young person, and to parental
responsibilities, demonstrated by each parent;

(vii) the importance of continuity in the child’s or young
person’s care and the likely effect on the child or young
person of disruption of that continuity, including
separation from—

(A) a parent or anyone else with parental responsibility
for the child or young person; or

(B) asibling or other family member; or

(C) a carer or anyone else (including a child or young
person) with whom the child or young person is, or
has recently been, living; or
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General objects, principles and parental responsibility
Principles applying to the Act

(2)

14

15
(1)

2)

(D) anyone else who is significant in his or her life;

(viii) the practicalities of the child or young person maintaining
contact with his or her parents, siblings and other family
members and anyone else who is significant in his or her
life;

(ix) the age, maturity, sex and background of the child or
young person.

Subsection (1) does not limit the matters that the person may take
into account.

Indigenous children and young people principle

In making a decision or taking action under this Act in relation to an
indigenous child or young person, a person applies the indigenous
children and young people principle if the person takes into account
the following:

(a) submissions made by or on behalf of any relevant indigenous
organisation about the child or young person;

(b) indigenous traditions and cultural values (including kinship
rules) as generally stated by the indigenous community.

Indigenous placement principle

In making a decision about the placement of an indigenous child or
young person, a person applies the indigenous placement principle if
the person makes the decision in accordance with this section.

The child or young person should be placed in accordance with the
first of the following options that is available and to which the child
or young person does not object:

(a) with a member of his or her family (as defined by local custom
and practice) in the correct relationship to the child or young
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Section 15

person in accordance with Aboriginal or Torres Strait Islander
law;

(b) with a member of his or her community in a relationship of
responsibility for the child or young person according to local
custom and practice;

(¢) with a member of his or her community;
(d) with an indigenous carer.

(3) If the child or young person cannot be placed in accordance with
subsection (2), the child or young person may be placed with a non-
indigenous carer who lives near the child’s or young person’s
indigenous family or community if the decision about placement
takes into account—

(a) that family reunion should be a primary objective; and

(b) that continuing contact with the child’s or young person’s
indigenous family, community or culture should be ensured.

(4) Nothing in this section applies to the disposition of a young offender
under chapter 6 (Young offenders).
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Section 16

Part 2.3 Parental responsibility

16 Meaning of court order for pt 2.3
In this part:
court order means an order made by the Childrens Court or another
court, whether under this Act or another law.

17 What is parental responsibility?

(1) In this Act:
parental responsibility, for a child or young person, means all the
duties, powers and responsibilities parents ordinarily have by law in
relation to their children.

Note Power includes authority (see Legislation Act, dict, pt 1).

(2) Parental responsibility includes responsibility for the day-to-day or
long-term care, welfare and development of the child or young
person.

18 Who has parental responsibility?
(1) A person has parental responsibility for a child or young person if—
(a) the person is his or her parent; or
(b) a court order is in force in relation to the child or young person
in favour of the person; or

(c) the person has parental responsibility for the child or young
person because of section 224 (Parental responsibility
following emergency action).

(2) A person, including a carer, may exercise parental responsibility on
behalf of the chief executive in accordance with this Act.
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Section 19

19

(1)

(2)

€)

20

(1)

Who can exercise parental responsibility for a child or
young person?

A person’s parental responsibility for a child or young person may
be shared or suspended by a court order or by the taking of
emergency action.

If 2 or more people have parental responsibility for the child or
young person, each of them may act alone in discharging the
responsibility.

However, if the chief executive is one of the people with parental
responsibility, no-one else may discharge parental responsibility for
the child or young person in a way that would be incompatible with
the chief executive’s discharge of his or her responsibility.

Parental responsibility for day-to-day care, welfare and
development

A person with parental responsibility for the day-to-day care,
welfare and development of a child or young person has
responsibility to make decisions about the following matters for the
child or young person:

(a) arrangements for, or directions about, his or her care,
including, for example, personal appearance or grooming;

(b) arrangements for temporary care by someone else (whether the
person is in the ACT or elsewhere);

(¢c) arrangements (including admission to hospital) for assessing
his or her physical or mental wellbeing;

(d) the people with whom the child or young person may, or may
not, have contact;

(e) day-to-day issues about his or her education, training or
employment.
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Parental responsibility

(2)

€)

(4)

21

(1)

2)

If the person makes arrangements for assessing the physical or
mental wellbeing of the child or young person, subject to an order of
any court to the contrary, the person is entitled to any report of the
assessment.

Also, if the person makes a decision about something covered by
subsection (1) (d) or (e), the person is responsible for the
arrangements to give effect to the decision.

This section does not limit the matters for which the person has
responsibility to make decisions for the child or young person, but is
subject to any court order.

Parental responsibility for long-term care, welfare and
development

A person with parental responsibility for the long-term care, welfare
and development of a child or young person is responsible for
making decisions about the following matters for the child or young
person:

(a) the administration, management or control of his or her
property;

(b) his or her religion and his or her observance of racial, ethnic,
religious or cultural traditions;

(c) consent to medical treatment (except as expressly dealt with in
this Act);

(d) the issue of a passport (or opposing the issue of a passport) for
the child or young person;

(e) long-term issues about his or her education, training or
employment;

(f) an aspect of day-to-day parental responsibility that does not
belong to someone else.

Subsection (1) is subject to any court order.
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Section 21

(3) Without limiting the scope of subsection (2), the court may order
that a person (including the chief executive) with parental
responsibility for a child or young person must, if practicable,
consult others with parental responsibility for the child or young
person before exercising his or her responsibility.

(4) However, the court may not make such an order if the person has
parental responsibility under an enduring parental responsibility
order.
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Section 22

Chapter 3 Proceedings under Act
generally

22 Entitlement to take part

A child or young person has a right to take part in a proceeding
under this Act in relation to the child or young person.

Ch 6 and ch 7—general representation of child or young
person

In a proceeding under chapter 6 (Young offenders) or chapter 7
(Children and young people in need of care and protection) in
relation to a child or young person—

(a) the child or young person may be represented by a lawyer or
litigation representative, or both; and

(b) a representative of the child or young person must ensure that
views or wishes stated by the child or young person are put to
the Childrens Court; and

(c) arepresentative of the child or young person must tell the court
whether he or she is acting on the instructions of the child or
young person or in the best interests of the child or young
person, or both.

A person may only be litigation representative for a child or young
person with leave of the Childrens Court.

The Childrens Court may give leave for a person to be a
representative of a child or young person only if the person and the
child or young person have been given an opportunity to be heard
about the appointment.

23
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Section 24

(4)

24

(1)

2)

In this section:

litigation representative means a litigation guardian or next friend.

Ch 6, ch 7 and ch 8—legal representation of child or
young person

The Childrens Court may hear an application under chapter 6
(Young offenders), chapter 7 (Children and young people in need of
care and protection) or chapter 8 (Transfer of protection orders and
proceedings) in relation to a child or young person only if—

(a) the child or young person has a lawyer; or
(b) the court is satisfied that—

(1) the child or young person has had a reasonable
opportunity to get legal representation; and

(i) the child’s or young person’s best interests will be
adequately represented in the proceeding.

If, in a proceeding under chapter 6, 7 or 8 in relation to a child or
young person—

(a) the child or young person does not have a lawyer; and
(b) either—

(1) the Childrens Court is not satisfied that the child or young
person has made, or can make, an informed and
independent decision not to be represented by a lawyer,
and it considers that the child or young person should be
represented by a lawyer; or

(i1) the court is not satisfied the child’s or young person’s
interests will be adequately represented in the proceeding;

the court may make the orders, or give the directions, it considers
necessary or desirable to allow the child or young person a
reasonable opportunity to get a lawyer.
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€)

(4)

25
(1)

2)

The Childrens Court may act under subsection (2)—

(a) on application by or on behalf of the child or young person or a
party to the proceeding; or

(b) on its own initiative.

In a proceeding under chapter 7 or 8 in relation to a child or young
person, a lawyer of the child or young person must—

(a) if the lawyer is satisfied that, because of the child’s or young
person’s age, maturity and level of understanding of the
proceeding, the child or young person can give the lawyer
instructions—act and make representations to the Childrens
Court in accordance with the instructions; or

(b) in any other case—act and make representations to the
Childrens Court in the best interests of the child or young
person and having regard to the objects and principles of this
Act.

Applications may be heard together

If 2 or more applications under this Act have been filed in relation to
a child or young person, the Childrens Court may hear and decide
the applications together if it considers that it would be in the best
interests of the child or young person.

If 2 or more applications under this Act are before the Childrens
Court in relation to children or young people who are related or that
raise related issues, the court may hear and decide the applications
together if it considers that it would be in the best interest of each
child or young person.
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Section 26

Chapter 4 Administration

Part 4.1 Chief executive

26 Chief executive’s functions
The chief executive has the following functions:

(a) to provide, or assist in the provision of, services directed to
strengthening and supporting families in relation to the care
and protection of their children and young people;

(b) to help the community to set up programs for the protection of
children and young people and for the prevention or reduction
of the incidence of abuse and neglect of children and young
people in the community;

(¢) to provide, or assist in the provision of, information to
members of the community, including carers and prospective
carers, about the operation of this Act and developmental,
social and safety issues affecting children and young people;

(d) to provide, or assist in the provision of, information to people
who are required under this Act to report cases, or suspected
cases, of abuse to help them perform their legal obligation;

(e) to provide, or assist in the provision of, information, services
or assistance to people who have left the chief executive’s care;
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Section 27

&)

to provide, or assist in the provision of, services in relation to
children or young people who offend against the criminal law,
including by ensuring the provision of the care, correction and
guidance necessary to allow those children and young people
the opportunity to develop in socially responsible ways.

Note A provision of a law that gives an entity (including a person) a function
also gives the entity powers necessary and convenient to exercise the
function (see Legislation Act, s 196 and dict, pt 1, def entity).

27 Duties and particular powers of chief executive

(1) The chief executive must—

(a)

(b)

(©)

have regard to the purposes and principles of this Act in
exercising a function or a power under the Act; and

encourage the maintenance and development of family,
cultural and other significant relationships of every child or
young person for whom the chief executive has parental
responsibility; and

set up mechanisms for coordinating services for the care and
protection of children and young people.

(2) The chief executive may provide for any of the following for a child
or young person for whom the chief executive has parental
responsibility:

(a)

(b)
(©)
(d)
(e)
®

accommodation with a carer (whether within or outside the
ACT);

financial support;

counselling;

suitable education, training and employment opportunities;
medical, dental and similar treatment;

recreational opportunities;
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28
(1)

(2)

29
(1)

(2)

(g) regular care planning and review that fully involves the child
or young person so that he or she can take part and considers
the views of parents and anyone else who is involved with the
care, welfare and development of the child or young person;

(h) an explanation, in language and a way the child or young
person can understand, of the aim of care plans.

Who can the chief executive get help from?

For this Act, the chief executive may request a Territory authority or
statutory office-holder to provide information, advice, guidance,
assistance, documents, facilities or services relevant to the physical
or emotional welfare of children and young people.

If a request is made of an authority or office-holder under this
section, the authority or office-holder must promptly comply with
the request.

Power to give and receive information
The Minister or chief executive may—

(a) give a defined entity information relevant to the safety, welfare
and wellbeing of children and young people; and

(b) give a person information held by the Minister or chief
executive in relation to the person; and

(c) in relation to the chief executive only—ask a defined entity to
give the chief executive information relevant to the safety,
welfare and wellbeing of children and young people.

However, if the regulations regulate the way information is to be
given or requested under this section, the Minister or chief executive
may only act under subsection (1) in accordance with the
regulations.
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Section 30

(3) If information is given in good faith and with reasonable care to or
by a defined entity under subsection (1), the giving of the
information is not—

(a) abreach of confidence, professional etiquette or ethics or a rule
of professional conduct; or

(b) the publication of an actionable libel; or

(¢) a ground for civil proceedings for malicious prosecution or
conspiracy.

(4) This section does not limit any other power to give information.
(5) In this section:

defined entity means—

(a) for a child or young person—

(1) a person with parental responsibility for the child or
young person; or

(i) a carer of the child or young person; or
(b) a Minister; or
(c) a Territory authority or statutory office-holder; or

(d) a body established under a law of a State or the
Commonwealth; or

(e) the holder of an office established under a law of a State or the
Commonwealth.

30 Power to enter agreements for general exercise of
parental responsibility

(1) The chief executive may enter into an agreement with an individual
or a body (the carer) for the carer to exercise parental responsibility
on behalf of the chief executive.
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(2)

3)

4)

31

(1)

(2)

€)

The chief executive may enter into an agreement with the carer only
if the chief executive is satisfied that the carer is a suitable carer to
exercise parental responsibility on behalf of the chief executive.

If the chief executive enters into an agreement with the carer, the
carer may exercise parental responsibility on behalf of the chief
executive in relation to a particular child or young person only if the
carer is authorised to do so under section 31.

Section 47 (Suitable entities) applies in deciding whether a carer is
suitable to exercise parental responsibility on behalf of the chief
executive.

Authorisation to exercise parental responsibility for
particular child or young person

The chief executive may, orally or in writing, authorise—

(a) a carer with whom it has an agreement under section 30 to
exercise parental responsibility for a child or young person on
behalf of the chief executive; or

(b) amember of kin of a child or young person to exercise parental
responsibility for the child or young person on behalf of the
chief executive.

Examples of way authorised carer or member of kin may exercise parental
responsibility

By the provision of foster care, respite care or crisis care.

When giving the authorisation or as soon as possible afterwards, the
chief executive must give the authorised carer or member of kin
written confirmation that the chief executive has parental
responsibility for the child or young person, including a copy of any
relevant court order.

The chief executive may authorise a carer or member of kin under
subsection (1) only if the carer or person agrees to be authorised.
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32

(1)

2)

€)

33

34

Monitoring children and young people for whom chief
executive has parental responsibility

If the chief executive has parental responsibility for a child or young
person, the chief executive may, with reasonable and necessary
assistance and at a reasonable time, enter and inspect the place
where the child or young person is living to ensure that the child or
young person is being properly cared for on behalf of the chief
executive.

The chief executive must, when exercising power under
subsection (1), identify himself or herself and, if asked, provide
identification.

If the chief executive cannot provide identification when asked, the
chief executive may not exercise a power under subsection (1).

After care assistance

If the chief executive ceases to have parental responsibility for a
person for any reason, the chief executive may arrange for financial
or other assistance to be provided to, or in relation to, the person on
the terms and conditions the chief executive considers appropriate.

Delegation by chief executive

The chief executive may delegate the chief executive’s functions
under this Act or an interstate law to a public servant.

Note For the making of delegations and the exercise of delegated functions,
see Legislation Act, pt 19.4.
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Section 35

Part 4.2 Childrens services council

35 Childrens Services Council
(1) The Childrens Services Council is established.
(2) The functions of the council are—

(a) to report to the Minister, at the Minister’s request, on anything
relating to the operation or administration of the Act; and

(b) to make recommendations to the Minister about services for
children and young people in the ACT.

36 Members of the council

(1) The council consists of not less than 3, nor more than 10, members
appointed by the Minister from the community.

Note I For the making of appointments (including acting appointments), see
Legislation Act, pt 19.3.

Note 2 In particular, an appointment may be made by naming a person or nominating
the occupant of a position (see Legislation Act, s 207).

Note 3 Certain Ministerial appointments require consultation with an Assembly
committee and are disallowable (see Legislation Act, div 19.3.3).

(2) The Minister must ensure that there is always at least 1 member of
the council who represents the interests of carers.

(3) The Minister may appoint a person to the council only if satisfied
that the person—

a) has expertise in relation to services for children or youn
p young
people; or

(b) represents the interests of carers.
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Section 37
(4) A person is a member of the council for the term, and on the terms
and conditions, stated in the appointment.
37 Chairperson
The Minister must appoint a chairperson from among the members.
38 Meetings of the council
(1) A quorum at a meeting of the council is a majority of the members
of the council holding office at the time of the meeting.
(2) The chairperson must preside at all meetings of the council at which
the chairperson is present.
(3) If the chairperson is not present at a meeting, the members present
may choose a member present to preside.
(4) The member presiding at a meeting has a deliberative vote and, if
the votes are equal, a casting vote.
39 Ending of appointments
The Minister may end the appointment of a member of the
council—
(a) for misbehaviour; or
(b) for physical or mental incapacity; or
(c) if the member is convicted, in Australia or elsewhere, of an
offence punishable by imprisonment for 12 months or longer.
Note A person’s appointment also ends if the person resigns (see Legislation
Act, s 210).
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Section 40
40 Advice and assistance by chief executive and community

advocate

The chief executive and the community advocate must give the
council the advice and assistance that the council reasonably asks
for.
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41

Administration
Other officials

Part 4.3 Other officials

41

(1)
2)

Official visitor
The office of the Official Visitor is established.

The Minister may appoint a person as official visitor only if satisfied
that the person has suitable qualifications or experience.

Note I For the making of appointments (including acting appointments), see

Legislation Act, pt 19.3.

Note 2 In particular, an appointment may be made by naming a person or nominating

€)

(4)

the occupant of a position (see Legislation Act, s 207).

Note 3 Certain Ministerial appointments require consultation with an Assembly
committee and are disallowable (see Legislation Act, div 19.3.3).

A person may be appointed as official visitor for a term of not
longer than 3 years.

The Minister may end the appointment of a person as official
visitor—

(a) for misbehaviour; or
(b) for physical or mental incapacity; or

(c) if the person becomes bankrupt, applies to take the benefit of
any law for the relief of bankrupt or insolvent debtors,
compounds with creditors or makes an assignment of
remuneration for the benefit of creditors; or

(d) if the person is convicted, in Australia or elsewhere, of an
offence punishable by imprisonment for 12 months or longer.

Note The official visitor’s appointment also ends if the official visitor resigns
(see Legislation Act, s 210).
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Section 42

42
(1)

(2)

€)

(4)

Functions of official visitor
The official visitor must—
(a) wvisit and inspect shelters and institutions; and

(b) wvisit children and young people receiving therapeutic
protection, if practicable, at least once each week; and

(¢) hear a complaint, or referral of a complaint, made by a child or
young person in a shelter or institution or who is receiving
therapeutic protection at a place, or by anyone else, about—

(1) the child’s or young person’s care, detention or treatment;
or

(i1)) how the shelter, institution or place providing therapeutic
protection is conducted; and

(d) except as provided by section 44 (No requirement to
investigate complaint) investigate each complaint and prepare
a report about it (which may contain recommendations); and

(e) provide a copy of the report to the chief executive and the
community advocate.

The official visitor may also provide a copy of the report, or part of
it, to—

(a) the Minister; and
(b) the complainant.

Before providing a copy of the report or part to the complainant, the
official visitor may make minor alterations that the official visitor
considers appropriate to protect the privacy and confidentiality of a
person mentioned in the report.

In addition to a report under subsection (1), the official visitor may,
on his or her own initiative, provide a report (that may include a
recommendation) to the Minister or chief executive, or both.
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Making and hearing complaints

A child or young person may make a complaint to the official visitor
personally or through someone else.

A child or young person may have his or her complaint heard by the
official visitor with no-one else present if the child or young person
asks.

The official visitor may only include in a report about a complaint
material, by way of opinion or otherwise, that may be adverse to a
person or critical of a person (whether expressly or implicitly) if the
official visitor has given the person an opportunity to be heard.

No requirement to investigate complaint

The official visitor need not investigate a complaint if satisfied that
the substance of it has been, is being or will be investigated by the
community advocate or another appropriate entity.

If subsection (1) applies, the official visitor may provide
information about the complaint to the community advocate or other
entity in relation to the investigation.

Assistance for community advocate

For the purpose of exercising a statutory function, the community
advocate may request a Territory entity to provide information,
advice, guidance, assistance, documents, facilities or services
relevant to the physical or emotional welfare of children and young
people.

If a request is made of an entity under subsection (1), the entity must
promptly comply with the request.

Part 4.3
Section 43
43

(1)

(2)

3)
44

(1)

2)
45

(1)

(2)
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Section 46

€)

46

47
(D)

2)

In this section:

Territory entity means a Territory authority, or a statutory office-
holder, involved in providing welfare services for children and
young people.

Giving information protected

If information is given in good faith and with reasonable care to,
or by, the official visitor or community advocate under this part, the
giving of the information is not—

(a) abreach of confidence, professional etiquette or ethics or a rule
of professional conduct; or

(b) the publication of an actionable libel; or

(c) a ground for a civil proceeding for malicious prosecution or
conspiracy.

Suitable entities
The chief executive may—

(a) appoint, engage, employ or authorise an entity (whether for
payment or as a volunteer) to provide services for a child or
young person under this Act only if the chief executive is
satisfied that the entity is a suitable entity to provide the
services; or

(b) allow an entity access to information about a child or young
person acquired under the Act only if the chief executive is
satisfied that the entity is a suitable entity to have access to the
information.

In deciding whether the entity is a suitable entity, the chief
executive may take into account such of the following as are
relevant:

(a) whether the entity has been found guilty of an offence—
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Section 48

(i) relating to the provision of services for children or young
people; or

(i1) involving dishonesty, fraud or possession of, or
trafficking in, a drug of dependence or controlled drug; or

(ii1) against or involving a child or young person;

(b) whether the entity has been involved in proven noncompliance
with a legal obligation relating to the provision of services for
children or young people;

(c) whether the entity has a sound financial reputation and stable
financial background;

(d) whether the entity has a good reputation;

(e) whether the entity has proven experience or demonstrated
capacity in providing services to children or young people;

(f) any other consideration relevant to the entity’s ability to
provide high quality services for children or young people.

48 Appointment of officers

The chief executive may appoint a public servant as an officer for
this Act.

Note I  For the making of appointments (including acting appointments), see
Legislation Act, pt 19.3.

Note 2 In particular, a person may be appointed for a particular provision of a
law (see Legislation Act, s 7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a position (see s 207).

49 Identity cards

(1) The chief executive must issue to each officer an identity card that
specifies the officer’s name and includes a photograph of the officer
from which the officer is readily identifiable.
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Section 49

(2) A person who ceases to be an officer must not, without reasonable
excuse, fail to return his or her identity card to the chief executive
within 7 days of ceasing to be an officer.

Maximum penalty (subsection (2)): 1 penalty unit.
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Section 50

The Childrens Court

Chapter 5 The Childrens Court

50 Childrens Court Magistrates
(1) The Chief Magistrate must, in writing, declare 1 magistrate to be the
Childrens Court Magistrate for a stated term of up to 2 years.
(2) The Chief Magistrate must revoke the declaration on request in
writing by the Childrens Court Magistrate.
(3) The Chief Magistrate may declare himself or herself to be the
Childrens Court Magistrate.
51 Restriction on assignment to act as Childrens Court
Magistrate
(1) The Chief Magistrate may assign a magistrate to act as Childrens
Court Magistrate only if—
(a) there is no Childrens Court Magistrate; or
(b) the Childrens Court Magistrate—
(1) 1s absent from duty or from the ACT; or
(i1) cannot exercise the functions of the Childrens Court
Magistrate for another reason.
(2) A magistrate assigned to act as Childrens Court Magistrate is the
Childrens Court Magistrate for this Act and any other Act.
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Section 52

52

53
(1)

(2)

€)

53A

(1)

Arrangement of business of Childrens Court

The Chief Magistrate is responsible for ensuring the orderly and
prompt discharge of the business of the Childrens Court and
accordingly may, subject to appropriate and practicable consultation
with the magistrates, make arrangements about—

(a) the magistrate who is to be the Childrens Court Magistrate; and

(b) the assignment under section 51 of magistrates to act as
Childrens Court Magistrate; and

(c) the assignment under section 53A of magistrates to deal with

matters.

Childrens Court

The Magistrates Court is known as the Childrens Court when it
is constituted by the Childrens Court Magistrate exercising the
jurisdiction given under section 54.

The Childrens Court Magistrate is responsible for dealing with all
matters within the jurisdiction of the Childrens Court.

Subsection (2) is subject to—

(a) section 53A (Assignment of other magistrates to deal with
Childrens Court matters); and

(b) section 53B (Completion of part-heard matters).

Note A magistrate assigned to act as Childrens Court Magistrate under s 51 is
the Childrens Court Magistrate for this Act (see s 51(2)).

Assignment of other magistrates to deal with Childrens
Court matters

If the Childrens Court Magistrate is unable to deal with a matter
because of a conflict of interest, or a perceived conflict of interest,
the Chief Magistrate may assign another magistrate to deal with the
matter.
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Section 53A

(2)

€)

(4)

()

(6)

(7)

Also, if the Childrens Court Magistrate is unable to deal with a
matter or matters without a delay that is likely to prejudice the
wellbeing of a child or young person, the Chief Magistrate may
assign another magistrate to deal with the matter or matters.

A magistrate may be assigned under subsection (2) only if the Chief
Magistrate is satisfied the assignment is necessary having regard
to—

(a) the circumstances mentioned in that subsection; and
(b) the best interests principle; and

(c) the degree of urgency of the matter or matters to be dealt with
by the assigned magistrate; and

(d) the views (if any) of the Childrens Court Magistrate on the
proposed assignment.

The Magistrates Court is also known as the Childrens Court when it
is constituted by a magistrate assigned under this section who is
exercising the jurisdiction given under section 54.

This section does not create a right in relation to the assignment of a
matter under this section.

Without limiting subsection (5), the decision to assign or not to
assign a matter under this section—

(a) may not be challenged or called into question in any court; and

(b) 1is not subject to prohibition, mandamus or injunction in any
court.

This section is in addition to, and does not limit, section 51
(Restriction on assignment to act as Childrens Court Magistrate).
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Section 53B

53B
(1)

2)

&)

54
(1)

(2)

3)

Completion of part-heard matters
This section applies if—

(a) a magistrate begins to deal with a Childrens Court matter under
this chapter; and

(b) the magistrate ceases to be the Childrens Court Magistrate or to
hold an assignment under section 51 or 53A before the matter
is finally decided.

The magistrate may continue to deal with the matter until it is
finally decided.

The Magistrates Court is also known as the Childrens Court when it
is constituted by a magistrate who is acting under subsection (2).

General jurisdiction of Childrens Court
The Childrens Court has jurisdiction—

(a) to hear and decide informations against children and young
people; and

(b) to hear and decide applications and other proceedings under
this Act in relation to children and young people.

A proceeding transferred to the Childrens Court under chapter 8
(Transfer of protection orders and proceedings) is a proceeding
under this Act in relation to children and young people.

Subsection (1) does not by implication preclude a magistrate other
than the Childrens Court Magistrate from—

(a) exercising a function or power given to a magistrate under a
provision of this Act; or

(b) exercising a power given to a magistrate under a law of the
Territory to admit a child or young person to bail in accordance
with the Bail Act 1992 or to remand a child or young person in
custody.
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55
(1)

2)

56
(1)

(2)

57

Decisions about jurisdiction by reference to age

In deciding whether section 54 applies to a proceeding in relation to
a person, regard must be had to the person’s age when the
proceeding is begun.

This section does not apply to a proceeding to which section 69
(Decisions about criminal jurisdiction by reference to age) applies.

Procedure of Childrens Court

The Magistrates Court Act 1930 (other than chapter 4 (Civil
proceedings)) applies to the Childrens Court in the exercise of its
jurisdiction under section 54 (General jurisdiction of the Childrens
Court) in relation to a proceeding under chapter 6 (Young
offenders), other than section 128 (Special purpose leave).

The rules under the Court Procedures Act 2004 applying in relation
to civil proceedings in the Magistrates Court apply to the Childrens
Court in the exercise of its jurisdiction under section 54 in relation
to any other proceeding under this Act.

Matters before Childrens Court

The sittings of the Childrens Court must be arranged to keep each of
the following to a minimum:

(a) the extent to which children and young people can associate
with each other within the court precincts while awaiting the
hearing of proceedings;

(b) the extent to which parents and other people need to be in
common waiting rooms while awaiting the hearing of
proceedings.
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Section 59

59

60
(1)

2)

3)

Orders about service
The Childrens Court may make any of the following orders:

(a) an order dispensing with service of a notice, order or other
instrument under this Act;

(b) an order for substituted service of a notice, order or other
instrument under this Act;

(c) an order shortening the time for serving a notice, order or other
instrument under this Act.

Attendance of parents at court

A parent of a child or young person who is the subject of a
proceeding in the Childrens Court must attend the court throughout
the proceeding if—

(a) notice of the proceeding has been served on the parent; or
(b) the parent is otherwise aware of the proceeding.
Notice of a proceeding served on a parent must—

(a) state the time and date when, and the place where, the hearing
of the proceeding will start; and

(b) state that a warrant may be issued to bring the parent before the
Childrens Court if the parent does not attend throughout the
proceeding.

The Childrens Court may issue a warrant to bring a parent of a child
or young person before the court if—

(a) notice of the proceeding has been served on a parent of the
child or young person; but

(b) neither parent of the child or young person attends the court at
the start of, or at any time during, the proceeding.
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The Childrens Court

(4) If the parent is brought before the Childrens Court on the warrant
and the court is not satisfied that the parent has a reasonable excuse
for not attending, the court may admit the parent to bail on an
undertaking by the parent, with or without sureties, to attend the
court throughout the remainder of the proceeding.

)
(6)

61

This section applies to a parent who lives within or outside the ACT.

This section does not apply to a proceeding under chapter 7
(Children and young people in need of care and protection).

Proceedings not open to public

The following people are the only people who may be present at the
hearing of a proceeding in the Childrens Court:

(a)
(b)

(©)

(d)

(e)

®

(2

an officer of the court;

a party to the proceeding, a lawyer representing the party, or an
employee of the lawyer;

a parent or other person with parental responsibility for the
child or young person who is the subject of the proceeding or
anyone else whom the court admits as a representative of the
child or young person;

the chief executive or a person authorised by the chief
executive for this section;

the community advocate or a person authorised by the
community advocate for this section;

a person who has, or a representative of an entity that has,
provided a report under chapter 7 (Children and young people
in need of care and protection);

if the proceeding is a proceeding under chapter 6 (Young
offenders)—a person who attends the proceeding to prepare a
news report of the proceeding and is authorised to attend for
that purpose by his or her employer;
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(h) anyone else required or permitted to be present by the court or

under this Act.
61A Restriction on publication of certain identifying material
from proceedings

(1) This section applies to a proceeding, in relation to a child or young
person—

(a) wunder this Act; or

(b) to which this Act applies; or

(¢) under a State law if the law relates to the welfare of the child or
young person.

(2) In subsection (1):
proceeding includes a proceeding begun before the commencement
of this section.

(3) A person must not publish an account or report of the proceeding if
the account or report—

(a) discloses the identity of the child or young person or a family
member; or

(b) allows the identity of the child or young person, or a family
member, to be worked out.

Maximum penalty: 100 penalty units, imprisonment for 1 year or

both.

(4) A prosecution for an offence against subsection (3) may be begun
only by, or with the written consent of, the Attorney-General or
director of public prosecutions.
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Section 62

62 Childrens Court may excuse parties from attendance

(1) The Childrens Court may excuse a party to a proceeding under this
Act from attending all or part of the proceeding on the application of
the party.

(2) The Childrens Court may, at any time and by notice served on the
party, require the party to attend the proceeding.

page 44 Children and Young People Act 1999 R18
Effective: 06/03/05-24/03/05 06/03/05

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Young offenders Chapter 6
Interpretation for chapter 6 Part 6.1

Section 63

Chapter 6 Young offenders

Part 6.1 Interpretation for chapter 6

63

Definitions for ch 6
In this chapter:

conditional discharge order, in relation to a young person charged
with an offence, means an order made by a court discharging the
young person subject to conditions.

fine—see the Magistrates Court Act 1930, section 146.
Minister, for a State, means—

(a) for the Northern Territory—a person holding ministerial office
under the Northern Territory (Self-Government) Act 1978
(Cwlth); or

(b) in any other case—a Minister of the Crown of the State.

outstanding fine—see the Magistrates Court Act 1930, section 146.

64 Meaning of young offender
(1) In this chapter:

young offender means—

(a) a person in relation to whom the Childrens Court has made an
order under section 96 (Disposition of young offenders),
except an order reprimanding the person or requiring the
person to submit to the jurisdiction of the mental health
tribunal; or

(b) aperson who—
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(1) has committed an offence against a law of a State; and

(i) is under 18 years old, or is under 21 years old and was
under 18 years old when the offence was committed; and

(c) has been dealt with for the offence under a young
offenders law of the State, but is not on remand.

(2) In this section:

young offenders law, of a State, means a law of the State about the
punishment of offenders who are under 18 years old when they
commit offences.

65 Meaning of State institution

(1) In this chapter, a State institution is a place in a State where, under
the law of the State, a young person may be detained under a court
order.

(2) In this section:

State means a State for which an agreement under section 133
(General agreements with other jurisdictions) is in force.

66 Special meaning of young person in ch 6
In this chapter:

young person includes a child.
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Section 67

Part 6.2 Dealing with young offenders in

ACT

Division 6.2.1 General provisions for part 6.2

67

68

Saving of other laws

Except as otherwise expressly provided by this Act, this part does
not affect the operation of the common law or any other law in force
in the ACT.

Principles

If a decision is to be made under this part in relation to a young
person or young offender, the decision-maker must make the
decision in accordance with the following principles:

(a) if a young person does anything that is contrary to law, he or
she should be encouraged to accept responsibility for the
behaviour and be held accountable;

(b) the young person should be dealt with in a way that
acknowledges his or her needs and that will provide the
opportunity to develop in socially responsible ways;

(c) ayoung person may only be detained in custody for an offence
(whether on arrest, in remand or under sentence) as a last
resort;

(d) young offenders should be dealt with in the criminal law
system in a manner consistent with their age and maturity and
have the same rights and protection before the law as would
adults in similar circumstances;

(e) on and after conviction, it is a high priority to give a young
offender the opportunity to re-enter the community;
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Section 69

69
(1)

2)

€)

70

(1)

(f) a balanced approach must be taken between the needs of the
young offender, the rights of any victim of the action that
constituted the young offender’s offence and the interests of
the community.

Decisions about criminal jurisdiction by reference to age

In deciding whether an information alleging an offence by a person
should be heard and decided by the Childrens Court, regard should
be had to the age of the person at the time of the alleged offence.

If a person was under the age of 18 years at the time of an alleged
offence and between the ages of 18 years and 18 years 6 months at
the time of the person’s first appearance in the Childrens Court after
having been charged with the alleged offence—

(a) the person must be dealt with in accordance with this part until
the time (if any) that the court finds the offence proved; and

(b) in dealing with the person, this part applies to and in relation to
the person as if the person were a young person; and

(c) if the court finds the offence proved, the person must be dealt
with as an adult.

If a person was under the age of 18 years at the time of an alleged
offence and over the age of 18 years 6 months at the time of the
person’s first appearance in the Childrens Court after having been
charged with the alleged offence, the person must be dealt with as
an adult unless, in the circumstances, the court considers it
appropriate for the person to be dealt with as a young person.

Proceedings where young person jointly charged with
adult

If a young person and an adult are jointly charged with an offence,
section 54 (General jurisdiction of the Childrens Court) applies to a
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Section 72

2)

72
(1)

()

proceeding against the young person arising out of that charge as if
the young person had been charged separately.

Section 54 does not apply to the preliminary examination in respect
of an indictable offence alleged to have been committed jointly by a
young person and an adult if the Chief Magistrate, having regard to
the nature of the alleged offence and the time and expense involved
in carrying out the preliminary examinations separately, so orders.

Power to apprehend under-age children

If a police officer reasonably believes that a person is a child
under the age of 10 years and had carried out, or is carrying out,
conduct that makes up the physical elements of an offence, the
police officer may apprehend the child, and for that purpose may
use necessary and reasonable force.

Note The Criminal Code, div 2.3.1 deals with the criminal responsibility of
children.

When exercising the power given by subsection (1), the police
officer may—

(a) enter premises, by force if necessary and reasonable, at any
time of the day or night for the purpose of arresting the child;
and

(b) if the police officer reasonably believes that—

(1) the child has committed a serious offence within the
meaning of division 6.2.2 (Criminal proceedings against
young people); and

(i) the child is on the premises;

search the premises for the child.
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(3) On apprehending a child under subsection (1), the police officer

must—
(a) take the child to a person with parental responsibility for the
child; or
(b) ifitis not practicable to do so—
(1) place the child with a suitable person who is prepared to
care for the child; and
(1i1) notify the chief executive that the police officer has done
SO.
73 Powers of court in relation to reports

(1) A court hearing any proceeding in relation to or against a child or
young person may order a public servant whose duties relate to the
welfare of children and young people in the ACT to give the court a
report about the child or young person.

(2) A public servant given an order must, despite any other law of the
ACT, give a report.

(3) In giving effect to an order under subsection (1), the public servant
may do 1 or more of the following:

(a) wvisit and interview the child or young person;

(b) interview a parent of the child or young person;

(c) interview a schoolteacher or other person concerned with the
education or welfare of the child or young person,;

(d) require the child or young person to submit to being
interviewed by a doctor or other named person.

(4) If a report is provided in good faith to the person mentioned in
subsection (1) by a doctor or other person following an interview
mentioned in subsection (3) (d), the report is not a breach of
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confidence, professional etiquette or ethics or a rule of professional
conduct.

Reports to be made available

Unless a court otherwise orders, a copy of a report provided under
section 73 must be made available to the parties to the proceeding.

The person providing a report under section 73 may be called as a
witness by a party to the proceeding.

Care and protection considerations

If, when hearing an information against a young person, the
Childrens Court is satisfied that the young person should be dealt
with under part 7.3 (Care and protection orders and emergency
action), the court may—

(a) dismiss the information; or
(b) adjourn the proceeding for a period not exceeding 15 days.

If the Childrens Court acts under subsection (1) in relation to a
proceeding it must, as soon as practicable, but in any event not later
than 2 working days after the day it acts, give a statement of the
reasons for the action to the chief executive and the community
advocate which contains the following information about the
proceeding:

(a) if the proceeding has been adjourned—the reason the
proceeding was adjourned;

(b) the circumstances of which the court is aware that led to the
young person coming before the court;

(c) the factors that satisfied the court that the young person should
be dealt with under part 7.3.

The Childrens Court may, if it proposes to adjourn a proceeding,
make an order placing the young person who is the subject of the

74
(1)
2)
75
(1)
(2)
3)
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(4)

()

(6)

proceeding in the physical care of the chief executive or an officer,
or into the physical care of a police officer for delivery to the chief
executive or an officer, if the court is of the opinion that—

(a) if the young person were convicted as a result of the
proceeding—it would be appropriate to make an order under
section 96 (other than under section 96 (1) (a), (b) or (g), an
order imposing a fine or an order for reparation) in relation to
him or her; or

(b) the immediate release of the young person would not be in his
or her best interests.

If the Childrens Court makes an order under subsection (3) in
relation to a proceeding, the chief executive has parental
responsibility for the young person who is the subject of the
proceeding as if he or she had taken emergency action in relation to
him or her and must—

(a) approve the existing arrangements for the care and protection
of the young person; or

(b) cause suitable arrangements for the care and protection of the
young person to be made.

The chief executive must treat a statement of reasons provided to
him or her under subsection (2) as if it were a report made under
section 159 (Mandatory reporting).

If—
(a) aproceeding has been adjourned under subsection (1); and

(b) the Childrens Court has provided the chief executive with a
statement of reasons under subsection (2) about the action of
the court;
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(7)

(8)

the chief executive must, within 15 days after the day the court acts
under subsection (1), give written notice to the community advocate
and the court—

(c) of the action he or she has taken, is taking or proposes to take
under part 7.3 in relation to the young person who is the
subject of the proceeding; or

(d) if the chief executive proposes to take no action—that he or
she proposes to take no action under part 7.3 in relation to the
young person.

The chief executive will be taken to have complied with
subsection (6) in relation to a proceeding that has been adjourned
under subsection (1) if—

(a) the chief executive files an application under part 7.3 in
relation to the young person who is the subject of the
proceeding; and

(b) serves a copy of that application on the community advocate.

When a proceeding adjourned under subsection (1) comes before the
Childrens Court again, the court must—

(a) if the chief executive has given the court notice under
subsection (6) (c) and the court is satisfied that taking the
action mentioned in the notice is in the best interests of the
young person—dismiss the proceeding; or

(b) if the chief executive has given the court notice under
subsection (6) (d) and the court is satisfied that it is in the best
interests of the young person that the chief executive take no
action—dismiss the proceeding; or

(c) if the chief executive has made an application under part 7.3 in
relation to the young person—dismiss the proceeding; or
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(d) in any other case—make such further order or take such further
action in relation to the information that is the subject of the
proceeding as the court considers appropriate.

Division 6.2.2 Proceedings against young people

76

77

(1)

Definitions for div 6.2.2

In this division:

authorised officer means—

(a) the chief police officer; or

(b) a police officer exercising the functions of a superintendent or
sergeant; or

(c) another police officer authorised in writing by the chief police
officer.

interview includes ask questions.

police officer includes a person holding office under an Act or under
regulations under an Act and having power because of that Act or
those regulations to arrest or detain a person or to take a person into
his or her custody but does not include a custodial escort.

serious offence means an offence punishable by imprisonment for
more than 1 year.

Meaning of under restraint
For this division, a young person is under restraint if—

(a) the young person is under restraint as a result of having been
lawfully arrested or detained; or

(b) the young person is under restraint in relation to an offence and
a police officer reasonably believes that—

(i) the young person committed the offence; or
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2)

€)

(i) he or she would be authorised under a law in force in the
ACT to arrest the young person for the offence; or

(c) the young person is in the company of a police officer for a
purpose connected with the investigation of an offence or a
possible offence.

For subsection (1) (c), a young person is in the company of a police
officer for a purpose connected with the investigation of an offence
or a possible offence—

(a) if the police officer would not allow the young person to leave
if the young person wished to do so or the young person is
waiting at a place at the request of a police officer for such a
purpose; and

(b) whether or not the police officer reasonably believes that the
young person has committed the offence and whether or not
the young person is in lawful custody in respect of the offence.

However, for this division, a young person is not under restraint if
the young person is in the company of—

(a) a police officer by the roadside, whether or not the young
person is in a motor vehicle, for a purpose connected with the
investigation of an offence, other than a serious offence,
arising out of the use of a motor vehicle; or

(b) a police officer for the purpose of breath analysis, a screening
test or the taking of a blood sample in accordance with the
Road Transport (Alcohol and Drugs) Act 1977; or

(c) an inspector, within the meaning of the Liquor Act 1975 for a
purpose connected with the investigation of an offence against
that Act, that the inspector reasonably believes was not
committed by the young person.
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78 Committing an offence

In this division, a reference to a young person who has committed
an offence includes a reference to a young person who has
committed an offence with another person or other people.

79 Interviewing young people

(1) This section applies if a police officer—

(a) suspects that a young person may have committed a serious
offence or an offence against the person or property; or

(b) reasonably believes that a young person may be implicated in
the commission of such an offence; or

(c) is holding a young person under restraint.

(2) If this section applies, a police officer may not interview a young
person in respect of an offence or cause the young person to do
anything in relation to the investigation of an offence—

(a) wunless 1 of the following adults (who is not a police officer) is
present:

(1) a person with parental responsibility for the young
person;

(i) a relative of the young person acceptable to the young
person;

(iii)) a lawyer acting for the young person or some other
suitable person acceptable to the young person; or

(b) unless—

1) the police officer has taken reasonable steps to secure the
p p
presence of a person mentioned in paragraph (a); and
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(ii)

(iii)

it was not practicable for such a person to be present
within 2 hours after the person was requested to be
present; and

someone else (who may be a police officer) who has not
been involved with the investigation of the offence is
present.

(3) However, a police officer —

(a) 1s not required—

(b)

(1)

(i)

to permit a person whom the police officer reasonably
believes to be an accomplice of the young person in
relation to the offence to be present while the young
person is being interviewed, or is doing anything, in
relation to the investigation of the offence; or

to take steps to procure the presence of a person
mentioned in subsection (2) (a) whom the police officer
reasonably believes to be an accomplice of the young
person in relation to the offence; and

may interview a young person, or ask or cause a young person
to do a particular thing, if the police officer reasonably believes
that it is necessary to do so without delay to avoid danger of
the death of, or serious injury to, a person or serious damage to

property.

(4) In this section:
accomplice includes a person whom the police officer reasonably
believes to be likely to secrete, lose, destroy or fabricate evidence
relating to the offence.
80 Notification of arrest
If a police officer places a young person under restraint, the police
officer must promptly—
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81

(1)

2)

3)

(a) take all reasonable steps to cause a person with parental
responsibility for the young person to be notified, whether or
not the person lives in the ACT; and

(b) if the police officer is not an authorised officer, notify an
authorised officer.

Limitations in relation to criminal proceedings against
young people

A police officer may not institute a prosecution against a young
person for an offence unless an authorised officer, being an officer
not otherwise involved in the investigation of the alleged offence,
has consented in writing to the institution of the prosecution and the
consent has not been revoked.

Subsection (1) does not affect a requirement under another law to
get consent to a prosecution.

In deciding whether he or she should consent to the prosecution of a
young person, an authorised officer must have regard to the matters
that seem to the officer to be relevant and, in particular, to each of
the following:

(a) the seriousness of the offence;
(b) the evidence available as to the commission of the offence;

(c) the circumstances in which the offence is alleged to have been
committed;

(d) whether the young person has previously been found guilty or
convicted of an offence, whether against a law in force in the
ACT or elsewhere, and the seriousness of that offence;

(e) whether a warning has been given to the young person in the
ACT by a police officer;

(f) the age of the young person;
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(g) the apparent maturity of the young person;
(h) the apparent mental capacity of the young person;

(i) any apparent mental dysfunction or mental illness of the young
person and whether, as a consequence, it would be appropriate
to refer the young person to the mental health tribunal;

(j) whether the people with parental responsibility for the young
person appear able and prepared to exercise effective discipline
and control over the young person;

(k) whether it would be sufficient to warn the young person, at a
police station, at home or otherwise, against the commission of
the same or similar offences;

(I) the prevalence of the same or similar offences;

(m) whether the prosecution would be likely to be harmful to the
young person, or to be inappropriate, having regard to the
personality of the young person, the circumstances of living of
the young person or any other circumstances that the
authorised officer considers should be taken into account.

The authorised officer may only consent to a prosecution if satisfied,
after having considered the matters mentioned in subsection (3), that
a prosecution is justified.

If the prosecution of the offence requires the consent of a person
under another law, the authorised officer must—

(a) make a recommendation with respect to the prosecution,
having regard to the matters mentioned in subsection (3); and

(b) forward his or her recommendation, together with the papers
and other relevant material, to the person whose consent is
required under the other law.

If an authorised officer consents to the prosecution of a young
person whom the authorised officer knows or believes has not

(4)

)

(6)
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(7

(8)

82
(1)

(2)

83

(1)

previously been convicted of an offence, whether against a law in
force in the ACT or elsewhere, the authorised officer must record in
writing his or her reasons for giving consent.

If a young person is under restraint, an authorised officer must, as
soon as practicable, decide whether he or she will consent to a
prosecution of the young person and, if the authorised officer does
not consent, the young person must be released promptly.

A police officer may institute a prosecution against a young person
without the consent of an authorised officer if—

(a) the young person is licensed to drive a motor vehicle; and

(b) the police officer reasonably believes that the young person has
committed an offence arising out of the use of a motor vehicle.

Procedure by summons

A police officer may not charge a young person at a police station
with an offence unless satisfied that proceeding by way of a
summons would not be effective.

For that purpose, the police officer must have regard to the need to
achieve the purposes stated in the Crimes Act 1900, section 212 (1)
(b) (Power of arrest without warrant by police officers).

Charge against young person—informing person with
parental responsibility

If a young person is charged at a police station with an offence, the
person who charged the young person must promptly take all
reasonable steps to give notice to a person with parental
responsibility for the young person about—

(a) the charge; and

(b) the young person’s location; and
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2)

84
(1)

)

€)

(4)

)

(¢c) the time and place when the young person will be brought
before the Childrens Court.

Subsection (1) applies whether or not the person with parental
responsibility lives in the ACT.

Identifying material
In this section:

identifying material, for a young person, means prints of his or her
hands, fingers, feet or toes, recordings of his or her voice,
photographs of him or her, samples of his or her handwriting or
material from his or her body.

police officer means the police officer for the time being in charge
of a police station.

An authorised officer or a police officer may only take, or cause to
be taken, identifying material of a young person if a magistrate has
approved the taking of the identifying material.

Identifying material that consists of material from the body of a
young person may only be taken in accordance with this section by
a doctor.

However, if a young person is in lawful custody for an offence
allegedly committed while the young person was 16 or 17 years old,
an authorised officer or police officer may take prints of the young
person’s fingers or photographs of the young person, or cause them
to be taken, without a magistrate’s approval.

Subsection (4) does not apply if—

(a) there are reasonable grounds for the authorised officer or
police officer concerned to believe that the young person does
not have sufficient mental capacity to understand what is being
done to him or her; and
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(6)

(7)

(8)

9)

(10)

(b) the young person has not been arrested and charged with the
offence.

An authorised officer or a police officer may—
(a) make application to a magistrate in person; or

(b) if it is not practicable for the officer to do so—make
application to a magistrate by telephone;

for approval to take identifying material of a young person who is in
lawful custody in relation to an offence or of a young person against
whom a proceeding has been instituted by summons in relation to an
offence.

The magistrate may, if he or she thinks it proper in the
circumstances, give his or her approval, in writing, for the taking of
stated identifying material and must send the written approval to the
applicant.

If the magistrate tells the applicant by telephone of the magistrate’s
approval, the applicant may proceed under the approval even though
written approval has not been given.

Identifying material of a young person may only be taken under this
section in the presence of—

(a) a person with parental responsibility for the young person; or

(b) if a person with parental responsibility for the young person is
unavailable, or is unacceptable to the young person—someone
else (other than a police officer within the meaning of section
76) who can represent the interests of the young person and
who is, as far as is practicable in the circumstances, acceptable
to the young person.

If identifying material of a young person is taken under this section
otherwise than in the presence of a person with parental
responsibility for the young person, the authorised officer or police
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84A
(1)

)

€)

officer concerned must, as soon as practicable, take all reasonable
steps to tell a person with parental responsibility for the young
person about the action taken.

Destruction of identifying material

Identifying material taken under section 84 must be destroyed as
soon as practicable if—

(a) 1 year has elapsed since the material was taken; and

(b) a proceeding has not been begun in relation to an offence to
which the material relates or, if such a proceeding has been
begun, the proceeding has been discontinued.

If identifying material of a young person has been taken under
section 84 and—

(a) the young person is found to have committed an offence to
which the identifying material relates, but no conviction is
recorded; or

(b) the young person is acquitted of an offence to which the
identifying material relates and—

(1) no appeal is made against the acquittal; or

(i1) an appeal is made against the acquittal, but the acquittal is
confirmed or the appeal is withdrawn;

the identifying material must be destroyed as soon as practicable,
unless an investigation or proceeding in relation to another offence
to which the material relates is pending.

On application by a police officer, a magistrate may, if satisfied that
there are special reasons for doing so in relation to particular
identifying material, extend—

(a) the period of 1 year mentioned in subsection (1); or

(b) that period as previously extended under this subsection.
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(4) In this section:

identifying material—see section 84 (1).
85 Detention of young people generally

(1) A young person who has been charged with an offence and is not
admitted to bail must, as soon as practicable, be taken to a shelter,
and detained there.

(2) However, a young person may be taken to a remand centre and
detained there if it is appropriate to do so because of—

(a) the actual or apprehended violent behaviour of the young
person (whether in the shelter or elsewhere); or

(b) the seriousness of the offence with which the young person is
charged; or

(c) an escape, or attempted escape, by the young person from
lawful detention; or

(d) another good reason.

(3) A young person who requires medical attention may be taken to a
hospital and, if the person in charge of the hospital consents, be
detained in the hospital.

(4) When a young person detained in a hospital is discharged from
hospital, the young person must—

(a) for a young person to whom subsection (2) applies—be taken
to a remand centre and detained there; or
(b) in any other case—be taken to a shelter and detained there.
85A Taking young person to and from court

(1) This section applies if a young person is detained at a place and it is

necessary to take the young person—
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2)

€)

86
(1)

)

€)

(4)

(a) from the place to a court; or
(b) from a court to the place.

The young person must not be taken with an adult under detention
unless it is impracticable to avoid doing so.

The young person must not be taken to the court and placed in a
room in which an adult is placed unless it is impracticable to avoid
doing so.

Private property

The person in charge of an institution or shelter may require a young
person placed in the institution or shelter—

(a) to surrender to the person in charge; or

(b) to send away from the institution or shelter;
all property in the possession of the young person.
Property surrendered must be—

(a) returned to the person to whom it belongs; or

(b) retained by the person in charge of the institution or shelter
until the young person is discharged or transferred.

When a young person is discharged or transferred, property
surrendered by the young person that has not been returned under
subsection (2) (a) must be—

(a) returned to the young person; or

(b) sent to the person in charge of the institution to which the
young person is transferred.

The person in charge of an institution or shelter must keep a record
of all property surrendered, returned and sent on under this section.
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87
(1)

(2)

88
(1)

(2)

Bringing arrested young people before Childrens Court

If a young person has been charged with an offence and has not
been released from detention, a police officer or a custodial escort
must, as soon as practicable, bring the young person before the
Childrens Court.

If the young person is not brought before the Childrens Court, the
young person must be released from detention immediately.

Exclusion of evidence unlawfully obtained

If, in a proceeding against a young person in respect of an offence,
the Childrens Court is satisfied that evidence tendered to the court
was obtained in contravention of, or in consequence of a
contravention of, a provision of this Act in relation to the young
person, the court must refuse to admit the evidence in the
proceeding unless satisfied that—

(a) admission of the evidence is substantially in the public interest
as regards the administration of criminal justice; and

(b) public interest would outweigh any prejudice to the rights of a
person, including the young person, that has occurred or is
likely to occur as a result of the contravention or the admission
of the evidence.

The matters to which the Childrens Court may have regard in
deciding whether it should admit the evidence that was obtained in
contravention of, or in consequence of a contravention of, a
provision of this Act in relation to the young person include—

(a) the seriousness of the offence to which the evidence relates, the
difficulty of detecting the offender, the need to apprehend the
offender and the need to preserve evidence of the facts; and

(b) the nature and seriousness of the contravention; and
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(c) the extent to which the evidence might have been lawfully
obtained.

This section is in addition to, and not in substitution for, any other
law or rule under which the Childrens Court may refuse to admit
evidence.

89 Summary disposal of certain cases

(1) Subject to this section and section 91 (Young person may elect to be
committed for trial), the Childrens Court may hear and decide a
charge against a young person summarily if—

(a) the charge is an indictable offence; and
(b) the court is of the opinion that the case can properly be
disposed of summarily.

(2) Subsection (1) does not apply to an offence that is punishable by
imprisonment for life.

(3) Before forming an opinion about whether a case can properly be
disposed of summarily, the Childrens Court must have regard to the
matters that it considers relevant and, in particular, to each of the
following:

(a) relevant representations made by the defendant;
(b) relevant representations made by the prosecutor in the presence
of the defendant;
(c) the facts of the case;
(d) the seriousness of the alleged offence;
(e) the circumstances in which the offence is alleged to have been
committed;
(f) the age of the young person;
(g) the apparent maturity of the young person;
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90
(1)

2)

91
(1)

2)

€)

(4)

(h) the apparent mental capacity of the young person;

(1) the suitability of the penalties that the court is empowered to
impose;

() the difficulty of any question of law that is likely to arise.

Committal for trial in certain cases

This section applies if a young person is charged before the
Childrens Court with an indictable offence.

The Childrens Court must deal with the charge in accordance with
the provisions of the Magistrates Court Act 1930 relating to
indictable offences if—

(a) the court has no power to hear and decide the charge
summarily; or

(b) the court has the power, but decides not to hear and decide the
charge summarily.

Young person may elect to be committed for trial

The Childrens Court may not exercise its powers under
section 89 (1) (Summary disposal of certain cases) without the
consent of the young person.

Before proceeding to hear the charge, the Childrens Court must tell
the young person, and anyone with parental responsibility for the
young person who is present, of the provisions of subsection (1).

If a person with parental responsibility for the young person is not
present, the Childrens Court may adjourn the hearing to allow a
person with parental responsibility to be present.

If a person with parental responsibility for the young person is not
present at the adjourned hearing, the Childrens Court may continue
the hearing.
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The Childrens Court may, at any time, adjourn the hearing to allow
the young person, or a person with parental responsibility for the
young person, to get legal advice.

Committal of guilty young person to Supreme Court

If the Childrens Court convicts a young person of an indictable
offence, the court may, if it appears to it that, because of the
character and antecedents of the young person, it is desirable that
sentence be passed on the young person by the Supreme Court, by
order commit the young person to the Supreme Court for sentence.

The Supreme Court may deal with a young person committed for
sentence in a way in which it might have dealt with the young
person if the young person had been convicted of the offence before
the Supreme Court.

Before the Childrens Court makes an order under subsection (1), the
court must have regard to any report provided to it in accordance
with section 73 (Powers of court with respect to reports).

Childrens Court to give reasons

If the Childrens Court decides not to hear and decide a charge
summarily and commits a young person to the Supreme Court, the
Childrens Court must state the reasons for its decision and cause
those reasons to be entered in the records of the court.

Remission of matter by Supreme Court

If a young person is convicted by the Supreme Court of an offence,
the Supreme Court may remit the case to the Childrens Court.

The Childrens Court may deal with a young person remitted under
subsection (1) in a way in which it might have dealt with the young
person if the young person had been convicted of the offence in the
Childrens Court.

)
92
(1)
)
3)
93
94
(1)
(2)
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(3) If the Supreme Court remits a case under subsection (1)—

(a) the Supreme Court may give directions as to the detention of
the young person, or the young person’s release on bail, until
the young person is brought before the Childrens Court; and

(b) the registrar of the Supreme Court must transmit to the
registrar of the Magistrates Court a certificate stating—

(1) the nature of the offence; and

(i1) that the young person has been convicted of the offence;
and

(i11) that the case has been remitted to be dealt with under this
section.
95 Transfer to the mental health tribunal

(1) This section applies if, in a proceeding against a young person in
respect of an offence, the Childrens Court is satisfied that—

(a) the young person is mentally dysfunctional or mentally ill; and

(b) on an outline of the facts to be alleged in the proceeding, or
such other evidence as the court considers relevant, it would be
appropriate to deal with the young person under this section.

(2) If this section applies, the Childrens Court may, by order—

(a) dismiss the charge and require the young person to submit to
the jurisdiction of the mental health tribunal to allow the
tribunal to make a mental health order; or

(b) dismiss the charge unconditionally.

(3) If the Childrens Court makes an order under subsection (2) (a), the
order operates as a stay of the proceeding, or of further proceedings,
against the young person in relation to the offence.
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(4)

()

(6)

If the Childrens Court makes an order under subsection (2), the
court must not make an order under the Crimes Act 1900,
section 350 (Reparation orders), section 402 (Conditional release of
offenders without proceeding to conviction), section 403
(Conditional release of offenders), or part 19 (Community service
orders), in relation to the offence.

An order under subsection (2) does not constitute a finding that an
offence has or has not been committed.

In a proceeding to which this section applies, to decide whether a
young person is mentally dysfunctional or mentally ill, the
Childrens Court may make the orders it considers appropriate,
including the following:

(a) that the young person submit to the jurisdiction of the mental
health tribunal;

(b) that the proceeding be adjourned;

(c) that the young person be released on bail.

Division 6.2.3 Disposition of young offenders

96
(1)

Disposition of young offenders

If a young person has been convicted of an offence by the Childrens
Court, the court must, as soon as practicable and in any event within
6 months after the date of the conviction, make 1 or more of the
following orders:

(a) an order reprimanding the young person;
(b) aconditional discharge order;

(¢c) an order imposing a penalty provided by law with respect to
the offence;

(d) another order that the court is empowered by another law to
make with respect to the offence;
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2)

€)

97

(e) if a fine is not provided by law with respect to the offence—an
order imposing a fine not greater than 50 penalty units;

(f) 1if reparation or compensation is not provided for by law in
relation to the offence—an order that the young person make
reparation by way of money payment, or pay compensation, in
respect of a loss suffered or expense incurred by reason of the
offence, but so that the total amount of reparation or
compensation is not more than $1 000;

(g) aprobation order;
(h) acommunity service order;
(1) an attendance centre order;

(j) a residential order having effect for the period of not longer
than 2 years stated in the order;

(k) an order committing the young person to a State institution in a
named State for the period of not longer than 2 years stated in
the order;

(I) an order committing the young person to an institution for the
period of not longer than 2 years stated in the order;

(m) an order in accordance with section 118 (Referral to mental
health tribunal following conviction).

A probation order may commence to have effect when an order
under subsection (1) (j), (k) or (1) ceases to have effect.

A conditional discharge order must state the period, being not longer
than 6 months, within which the conditions of the order are to be
complied with.

Early release

Despite an order of the Childrens Court under which a young person
is detained in an institution or State institution, if the period for
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which the young person may be so detained would end on a non-
working day, the young person may be released on the last working
day before the day the period ends.

98 Disposition without proceeding to conviction

(1) This section applies if the Childrens Court is satisfied that a charge
against a young person is proved but, having regard to the relevant
criteria, the court is of the opinion that it should not proceed to a
conviction.

(2) The Childrens Court must, as soon as practicable but in any event
within 6 months—

(a) dismiss the charge; or

(b) even though no conviction is entered, make 1 or more of the
orders mentioned in section 96 (1) (a), (b), (f), (g) or (h)
(which is about the disposition of young offenders).

(3) In this section:
relevant criteria means the following:
(a) the welfare of the young person,;
(b) the facts of the case;
(c) the seriousness of the offence;
(d) the circumstances in which the offence was committed;
(e) the age of the young person;
(f) the apparent maturity of the young person;
(g) the apparent mental capacity of the young person;
(h) the health of the young person.
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99
(1)

2)

100

101
(1)

Prohibition on certain orders
The Childrens Court may not make an order—
(a) for the imprisonment of a young person; or

(b) releasing a young person on the young person giving security
to be of good behaviour; or

(¢) ofakind mentioned in section 96 (1) (h), (1), (), (k) or (I)—

(1) 1if the court would not, if the offence had been committed
by an adult, have been empowered to sentence the adult to
imprisonment; or

(i1) unless satisfied that, in the circumstances, no other order
that might be made is appropriate; or

(ii1) for a period longer than the period of imprisonment that
could have been imposed in respect of the offence if the
offence had been committed by an adult.

Nothing in subsection (1) (b) affects the power of the Childrens
Court under the Crimes Act 1900, section 402 (Conditional release
of offenders without proceeding to conviction) or section 403
(Conditional release of offenders).

Variation or revocation of conditional discharge order

If the Childrens Court has made a conditional discharge order in
respect of a young person, application may be made to the court by
the young person or a person with parental responsibility for the
young person for the revocation or variation of the order.

Fines and similar orders

Before the Childrens Court makes an order imposing a fine on a
young person, it must have regard to the ability of the young person
to comply with the order.
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(2)

€)

102
(1

2)

3)

(4)

(5

The Childrens Court may, when making an order imposing a fine on
a young person, on its own initiative or on application by or on
behalf of the young person, by order, allow time for the payment of
the fine.

The powers given to the Childrens Court by this section are in
addition to any other power possessed by the court.

Enforcement of payment of fines etc

Subject to this section, an order of the Childrens Court imposing a
fine on a young person may be enforced by any means provided by
law for the enforcement of a similar order of the Magistrates Court.

The Childrens Court may not make an order for the imprisonment of
a young person in default of payment of a fine.

A warrant may not be issued committing a young person to prison
because of a failure of the young person to pay a fine.

The registrar must, by warrant, commit a young person to an
institution or State institution in a stated State or Territory if—

(a) the registrar is satisfied that all reasonable action has been
taken under the Magistrates Court Act 1930, division 3.9.2
(Enforcement of fines) to secure payment of an outstanding
fine payable by a young person and there is no reasonable
likelihood of the fine being paid; and

(b) the outstanding fine has not been remitted under the
Magistrates Court Act 1930, section 159 (Remission).

The period for which the young person is to be committed to an
institution or State institution is the lesser of—

(a) a period calculated at the rate of 1 day for each $100, or part of
$100, of the outstanding fine; or

(b) 30 days.
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103 Breach of certain orders for reparation or compensation

(1)

(2)

3)

This section applies if—

(a) an order for reparation or compensation is made under
section 96 (1) (f) (Disposition of young offenders) in relation
to a young offender in favour of a person other than the
Territory; and

(b) the young person in relation to whom the order is made fails to
obey the order.

The Childrens Court may, at any time, by order served on the young
person or on a person with parental responsibility for the young
person, direct that the young person appear before the court at the
time and place stated in the order.

If the young person does not appear before the Childrens Court as
directed, the court may issue a warrant for the apprehension of the
young person.

104 Probation orders
(1) A probation order, in relation to a young person, is an order made by
the Childrens Court—

(a) placing the young person under the supervision of the chief
executive or someone else named in the order for the period
stated in the order; and

(b) requiring the young person to report to the supervisor at a place
and at times required by the supervisor.

(2) A probation order may contain 1 or more of the following
conditions and provisions:

(a) a condition requiring the young person to take part in
discussions with the supervisor about the welfare of the young
person, in particular whether the young person should receive
some form of treatment, or take part in some form of
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3)

(4)

105
(1)

2)

educational, vocational or recreational activity or other
activity, having as its object the welfare of the young person;

(b) such other conditions and provisions as the Childrens Court
considers to be desirable in the interests of the welfare of the
young person, in particular conditions and provisions having as
their object the avoidance of a repetition of the offence or of
the commission of further offences.

The Childrens Court may only make a probation order that is in
force for a period of more than 1 year if it considers it necessary to
do so.

The Childrens Court may not make a probation order that is in force
for more than 2 years.

Probation orders—entry and inspection by supervisor

If a young person who is the subject of a probation order lives with
a person with parental responsibility for him or her, the supervisor
of the young person may, on reasonable grounds and at a reasonable
time—

(a) enter the premises where the young person lives; and
(b) inspect the premises and meet and talk with the young person.

If a young person who is the subject of a probation order lives with
someone other than a person who has parental responsibility for the
young person, the supervisor may enter the premises where the
young person lives and inspect the premises and meet and talk with
the young person only if the entry and inspection is made—

(a) with the consent of the occupier of the premises; or

(b) in accordance with a warrant issued under section 105A.
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105A
(1)

2)

€)

106
(1)

Issue of warrant to enter and inspect

This section applies if an information on oath is laid before a
magistrate—

(a) alleging that there are reasonable grounds for suspecting that—

(1) a young person who is the subject of a probation order is
living on premises other than with a person who has
parental responsibility for the young person; and

(1) it is necessary in the interests of the young person for the
premises to be inspected and to meet and talk with the
person; and

(b) setting out those grounds.

The magistrate may issue a search warrant authorising the
supervisor of a young person, with reasonable and necessary
assistance and force, to enter the premises—

(a) to inspect the premises; and
(b) to meet and talk with the young person on the premises.

However, a magistrate must not issue a warrant under this section
unless—

(a) the informant or someone else has given to the magistrate,
either orally or by affidavit, any further information the
magistrate requires about the grounds on which the issue of the
warrant is being sought; and

(b) the magistrate is satisfied that there are reasonable grounds for
issuing the warrant.

Community service orders

A community service order in relation to a young person must
state—
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(2)

3)

(4)

)

(6)

(7)

(a) the number of occasions on which the young person is to report
for community service or that the young person is to report on
the number of occasions in each week that the chief executive
from time to time specifies; and

(b) the total number of hours of community service, being 8 or a
multiple of 8, the young person will be required to perform to
comply with the order; and

(c) the period of time during which the community service is
required to be performed, being a period not longer than
1 year; and

(d) the day and time when the young person is to report on the first
occasion.

A young person may not be required to perform more than
208 hours of community service.

A community service order in relation to a young person may
contain the recommendations with respect to the young person’s
attendance that the Childrens Court decides.

The length of each period during which the young person is to
perform community service is as decided by the chief executive.

All the periods of community service need not be the same length
but the total periods in a week may not be longer than 60 hours.

Having regard to the general directions given by the Childrens
Court, the chief executive must decide the days and times when the
young person is required to report for community service after the
first occasion.

The days and times when the young person is required to report for
community service, and the period during which he or she is to
perform community service, should not interfere with the education
or training of the young person or with a genuine religious
observance by the young person.
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(8) The chief executive may, for good cause, excuse a young person
from reporting for and performing community service on a
particular occasion or on all occasions in a particular week.

107 Duties of young offender under community service order

(1) A person who is the subject of a community service order under this
chapter is, except as expressly provided in this Act, subject to the
reasonable control, direction and supervision of the chief executive
or of an authorised person while the person is performing
community service.

(2) A person must, while he or she is subject to control, direction and
supervision in accordance with subsection (1), engage in the work
by way of community service that the chief executive considers to
be in the interests of the person.

(3) Before giving directions to a person under this section, the chief
executive must take into account the religious beliefs, and
conscientious beliefs, of the person.

(4) A person may not be required to work under the control, direction or
supervision of a person who would benefit from the work performed
other than as a member of the community or of a group within the
community.

(5) A person is not entitled to remuneration in respect of work
performed under this section.

(6) In exercising his or her powers under this section, the chief
executive must take into account any recommendation made by the
Childrens Court when the community service order was made.

(7) In this section:

authorised person means a person declared by the chief executive
in writing to be an authorised person for this section.
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109

(1)

2)

3)

Contravention of community service orders

A person in relation to whom a community service order is in force
who—

(a) fails to report for community service as required by the chief
executive; or

(b) contravenes a rule applicable to community service; or
(c) contravenes section 107 (2); or

(d) leaves a place where he or she is or has been performing
community service at a time when he or she should be there; or

(e) refuses to work or neglects or mismanages his or her work;

contravenes the community service order.

Contravention of community service and conditional
discharge orders

If a person contravenes a community service order or a condition of
a conditional discharge order under this chapter, the Childrens Court
may, at any time, by order served on the person or on a person with
parental responsibility for the person, direct that the person appear
before the court at the time and place stated in the notice.

If the person does not appear before the Childrens Court as directed,
the court may issue a warrant for the apprehension of the person.

If the Childrens Court directs a person to appear before it under
subsection (1), it may—

(a) by order, revoke the community service order or conditional
discharge order, and make 1 or more of the orders set out in
section 96 (1), other than a further community service order or
conditional discharge order; or
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(b) make an order that the community service order or conditional
discharge order continue, for such period as the order states,
whether with or without a variation in the terms or conditions.

When making an order under subsection (3), the Childrens Court
must take into account—

(a) the fact that the community service order or conditional
discharge order was made; and

(b) anything done under the community service order or
conditional discharge order; and

(c) an order, other than the community service order or conditional
discharge order, made in relation to the same offence and
anything done under that other order.

The Childrens Court may not make an order under subsection (3)—

(a) of the kind set out in section 96 (1) (c), (d), (e), (1), (j), (k) or
(I), unless the court has first convicted the person of the
offence in relation to which the community service order or
conditional discharge order was made; or

(b) imposing a penalty that, when taken together with a penalty
previously imposed for the offence in relation to which the
community service order or conditional discharge order was
made, is greater than the maximum penalty the court could
have imposed for that offence.

The Childrens Court may not specify, under subsection (3) (b), a
period that would result in the total period for which the community
service order or conditional discharge order is in force of more than
6 months.

Attendance centre orders

An attendance centre order in relation to a young person must
state—

4)

(5)

(6)
110

(1)
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)

3)

(4)

()

(6)

(7)

(a) the number of occasions the young person is to report at the
attendance centre or the young person is to report on the
number of occasions in each week that the chief executive
from time to time specifies; and

(b) the total number of hours, being 8 or a multiple of 8, the young
person will be required to attend to comply with the order; and

(c) the period of time during which the attendance is required,
being a period not longer than 1 year; and

(d) the day and time when the young person is to report on the first
occasion.

The total number of hours a young person may be required to attend
may not exceed 208.

An attendance centre order in relation to a young person may
contain the recommendations about the young person’s attendance
that the Childrens Court decides.

The length of each period during which the young person is to place
himself or herself under the temporary control of the chief executive
is to be as decided by the chief executive.

All the periods of temporary control need not be of the same length
but the total of the periods in a week may not be longer than
60 hours.

Having regard to the general directions given by the Childrens
Court, the chief executive must decide the days and times when the
young person is required to report at the attendance centre after the
first occasion.

The days and times when the young person is required to report, and
the period during which he or she is to remain under temporary
control, should not interfere with the education or training of the
young person or with a genuine religious observance by the young
person.
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(8) The chief executive may, for good cause, excuse a young person
from attendance on a particular occasion or on all occasions in a
particular week.

111 Duties of young person under attendance centre order

(1) A young person who is the subject of an attendance centre order is
subject to the control, direction and supervision of the chief
executive or of an authorised person while the young person is—

(a) attending an attendance centre; or

(b) outside the attendance centre because of a direction of the chief
executive; or

(c) travelling between the attendance centre and a place outside
the attendance centre where the young person is directed to be.

(2) A young person must, while he or she is subject to control, direction
and supervision in accordance with subsection (1)—

(a) engage in the work; and

(b) take part in the activities (whether physical or otherwise); and
(c) attend the classes or groups of people; and

(d) undergo the education or training;

that the chief executive considers to be in the interests of the young
person.

(3) Before giving directions to a young person under this section, the
chief executive must take into account the religious beliefs, and
conscientious beliefs, of the young person.

(4) A young person may not be required to work under the control,
direction or supervision of a person who would benefit from the
work other than as a member of the community or of a group within
the community.
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()

(6)

(7)

112

114

A young person is not entitled to remuneration in respect of work
performed under this section.

In exercising his or her powers under this section, the chief
executive must take into account any recommendation made by the
Childrens Court when the attendance centre order was made.

In this section:

authorised person means a person declared by the chief executive
in writing to be an authorised person for this section.

Contravention of attendance centre orders

A person in respect of whom an attendance centre order is in force
who—

(a) fails to report at an attendance centre or other place as required
by the chief executive; or

(b) contravenes a rule applicable at the attendance centre where
the young person is required to report; or

(c) contravenes section 111 (2); or

(d) leaves an attendance centre at a time when he or she should be
there; or

(e) refuses to work or neglects or mismanages his or her work;

contravenes the attendance centre order.

Residential orders

A residential order, in relation to a young person, is an order made
by the Childrens Court requiring the young person to live at the
place or with the person, whether within or outside the ACT—

(a) asis stated in the order; or

(b) as the chief executive from time to time directs.
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115 Contravention of residential order

116

(1)

(2)

A person in respect of whom a residential order under this part is in
force contravenes the order—

(a) if the order is an order that the person live at the place the chief
executive decides—if the person contravenes the reasonable
lawful directions of the person in charge of the place; or

(b) if the order is an order that the person be placed in the care of a
suitable person—if the person contravenes the reasonable
lawful directions of the person.

Contravention of probation, community service,
attendance centre or residential orders

If a person in relation to whom a probation order, an attendance
centre order, a community service order or a residential order is
made contravenes the order or a condition of the order, without
reasonable excuse, the person is guilty of an offence against this
section.

If a person is convicted of an offence against this section or the
Childrens Court finds an offence against this section to be proved
but does not proceed to a conviction, the court may make 1 or more
of the following orders:

(a) an order that the court is empowered to make, by this Act or
another law, with respect to the offence in relation to which the
original order was made;

(b) an order—
(1) revoking or varying the original order; or

(i1) directing the person to comply with the original order as
far as it has not been complied with.
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(3) When making an order under subsection (2) (a), the Childrens Court
must, in addition to any other matters that the court considers should
be taken into account, take into account—

(a) the fact that the original order was made; and
(b) anything done under the original order; and

(c) any other order made in respect of the offence in respect of
which the original order was made and anything done under
that other order.

(4) The Childrens Court may only make an order under
subsection (2) (a) imposing a penalty that, when taken together with
a penalty previously imposed for the offence in relation to which the
original order was made, is no greater than the maximum penalty
the court could have imposed for that offence.

(5) If—

(a) the Childrens Court makes or varies a probation order under
subsection (2) in respect of a young person; and

(b) there is in force another order of the kind mentioned in
section 96 (1) in respect of the young person;

the court may order that the probation order is to commence to have
effect when the other order ceases to have effect.

(6) In this section:

original order, in relation to a young person, means the order
mentioned in subsection (1) that the person contravened, or the
condition of which the person contravened.

117 Revocation and variation of certain orders
(1) If the Childrens Court has made under this Act—

(a) aconditional discharge order; or
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(b) a probation order; or

(c) acommunity service order; or

(d) an attendance centre order; or

(e) aresidential order in relation to a young person; or

(f) an order committing a person to an institution or a State
institution;

(the previous order), the court may, on an application by the chief
executive or anyone else, by order revoke or vary the previous order
or make another order in substitution for the previous order.

(2) The applicant must cause a copy of the application to be served—
(a) if the applicant is—
(1) the chief executive—on the community advocate; or
(i1) the community advocate—on the chief executive; or

(ii1) someone other than the chief executive or the community
advocate—on the chief executive and the community
advocate; and

(b) if practicable—on at least 1 person with parental responsibility
for the young offender who is the subject of the previous order,
whether or not the person is resident in the ACT; and

(c) on the young offender; and
(d) on any other person that the Childrens Court directs.

(3) The Childrens Court may make an order that appears to the court to
be appropriate.

(4) However, the previous order as varied or the order made in
substitution for the previous order must be an order of the kind
mentioned in section 96 (1), but the Childrens Court must have
regard to the circumstances at the time of hearing the application.
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(6)

118
(1)

2)

€)

If a probation order has been made in respect of a young person
without convicting the young person of an offence, the Childrens
Court may not, unless the court first convicts the young person of
the offence, make—

(a) an order of the kind mentioned in section 96 (1) (c), (d) or (e),
in relation to the young person; or

(b) an attendance centre order or a residential order in relation to
the young person or an order committing the young person to
an institution or a State institution.

This section has effect even if the young person is for the time being
living outside the ACT, whether under an order of a court or
otherwise.

Referral to mental health tribunal following conviction
This section applies if—

(a) a young person has been convicted by the Childrens Court of
an offence; and

(b) the court is satisfied that the young person is mentally
dysfunctional or mentally ill.

If this section applies, the Childrens Court may, before sentencing
the young person, order him or her to submit to the jurisdiction of
the mental health tribunal to allow the tribunal—

(a) to decide whether or not the young person is mentally
dysfunctional or mentally ill; and

(b) if the tribunal decides that the young person is mentally
dysfunctional or mentally ill—to make recommendations as to
how the young person should be dealt with.

If the tribunal notifies the Childrens Court that the young person is
mentally dysfunctional or mentally ill, the court must make such
orders as it considers appropriate.
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(4)

The orders that the Childrens Court may make include an order that
the young person submit to the jurisdiction of the tribunal to allow
the tribunal to make a mental health order.

Division 6.2.4 Transfer between institutions

119

120
(1)

2)

Meaning of transfer direction
In this division:

transfer direction means a direction for the transfer of a person
under section 120.

Transfer directions

The chief executive may, in writing, direct under this section that a
person be transferred from an institution to another institution if—

(a) the person was committed to the first institution by order under
section 96 (1) (I) (whether or not the order mentioned that
particular institution); or

(b) the person had previously been transferred to the first
institution under this chapter.

On the application of a transferee or a person responsible for a
transferee, or if the chief executive has parental responsibility for
the transferee, the chief executive may make a transfer direction if—

(a) the chief executive reasonably believes that the transfer is
appropriate, having regard to all the circumstances,
including—

(1) the place or intended place of residence of anyone with
parental responsibility for the transferee or kin of the
transferee; and

(i) the present and future education, training or employment
of the transferee; and
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€)

(4)

()

(6)

(7)

(ii1) the medical needs of the transferee; and
(iv) the safety, health and welfare of the transferee; and
(b) except where the transferee applies for the transfer—
(i) the transferee consents to the transfer; or

(i) the chief executive decides that the particular
circumstances of the case indicate that the transfer should
be directed without the transferee’s consent.

For the purpose of deciding whether to make a transfer direction, the
chief executive may request necessary information from—

(a) the transferee; or
(b) aperson responsible for the transferee.

The chief executive may refuse to make a transfer direction if
information sought under this section is not supplied within the time
stated by the chief executive.

The chief executive may make a transfer direction other than under
subsection (2) if he or she reasonably believes that the behaviour of
the transferee in the institution from which he or she is to be
transferred places at risk the safety, health or welfare of other people
detained in the institution, or of the staff of the institution.

A transfer direction is sufficient authority for an officer, a custodial
escort or police officer to take the person to the institution to which
he or she is to be transferred.

In this section:
person responsible, in relation to a transferee, means—
(a) aperson with parental responsibility for the transferee; or

(b) a person who has the temporary control of the transferee
(whether or not the person has the custody of the transferee); or
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(c) a person who had the temporary control of the transferee
immediately before the transferee became subject to detention
under this Act.

transferee means a person who is, or is proposed to be, the subject
of a transfer direction.

121 Reporting transfers

If the chief executive makes a transfer direction under sectio