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. COHNISSIONBR FOR TKE ENVIRONHENT BILL 1993
EXPLANAIORX HEHORANDUH

ouéiinc’

: The commissioner for the Environnent Bill 1993 1- a new 8111
vhich provides the legislative base for the oatablishncnt of
the Officae of the Commissioner for the Environment. The key
. role of ‘the Office will be to provide independent evaluation
of the effectivaness .of ACT environmantal management by -ACT
Government Agencies, and produce written reports on its
findings and the state of the ACT .nvironnent. :

The legislation will give the Canuinsionnr similar powers to
the ACT Ombudsman. The proposod legislatiaon will give the .
Commissioner the necessary powers and discretion in relation
to the handling and investigation of complaints regarding.
management of the environment. It also outlines the due
processes ‘for the investigation of complaints by the -
“‘Ccommissioner, including the ability to refer matters and nakc
recommendations to relevant agencies .and a- rcquir-nent for.
agencies to respond within a specified period. " Agencies will
also be required to detail in their annual reports their

* regponses to matters. arising from an 1nv¢stigation by the
Canissioner. . .

The CGnmissioncr will .be. requirod to produc. an annual roport,‘
a State of the Environment Report each year and Special '
rcport- on’ -iqnificant cnvironnental issues at:octinq thc ACT.

" The Canissioncr will be able to raquirc agencies to providc

information. ‘Where information is not forthcoming for the

_ - ‘preparation -of a State of the Environment Report, the -

: cqnnissioner can require staffing assistance for up to three
months. The Bill makes provision for appropriate immunity for
the Commissioner. The. Ombusdman Bill makes the ncccs-ary

‘ con-equcntial anendment- tp thc Onhudsnan Act 1989.

riuaneial considozation-

‘Therc are no‘rcvenue implications fron th. ‘Bill. .

- As stated in. the 1992/93 Environmental Budget Papar
(Supplementary Budget Paper No.2), . funds of $146,000 for
1992/93 were appropriated in the 1992/93 .Budget, and the-
Environncnt Budgot announced annual tunding of $1t9 000.

rurth.: D.tlil! of th‘ 8111 are 1nﬂ1ndld in th. ltt;chl.at.,
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’ clauue 4

 ‘COMMISSIONER FOR THE ENVIRONMENT BILL '
‘- 'n‘ :
.'Part I consists of 3 clauaes, and covers formal matters -

relating to the enactment of the Bill by specifying the. :boft
.titlc of the Bill, includinq ccnncnccnent and dotinitions

'-CIau-as 4-11

Part II consistc of eight Clauses which are -hilu' to the -
relevant provisions in the Ombudsman Act 1989. It includes

- the necessary provisions for the appointment of the '
-'Commissioner.. Part II also specifies tha t.rns and conditionu
of nployunt for' the position.

Tho CGnnil-ioncr for the Environment vill appointad by 'g
1nstrun.nt by thc uinist-r tor nnvironnnnt, ‘Land and Planninq._

'c1ausc 5

- "m Cozmissioner will be appointoa for -a poriod not cxecoding .
s Y“rOo but can be reappointed. . ) . .

c1aus06_.- S I e ,.
’ Cov-rl rcnunoration and lllcvanc.s tor the Colnissionnr uhich

i are d.tar-inad by instrument, hy the Minister. .. -

CIaul. 7.

Allovs thc‘uihict‘r“to grant the Commissioner a leave of S
absence with regard to the terms and conditions of employment.

n,clausc 8

Providcs tor writtcn rnsignation by the Canis-ioncr to the

- ninist-r
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.Clause 9

' .This Clause specifies grounds on which the Commissioner can be’
. removed or suspended :from office which follow generally the. -

philosophy of the provisions in the Ombudsman Act 1989, These
-include a reguest to the Executive by the Lagislative Assembly
for'the removal of the Commissioner on the grounds of .
misbehaviour or physical or mental incapacity. The Executive
may also suspend the Commissioner from office on the same
grounds.. It provides. for the Commissioner’s ‘removal from

_ dttice'it*the Commissioner becomes bankrupt.-

-The Executive has the right to instigate suspension of the .
Coumissioner, and has the powers to suspend or remove the -
© Commissioner from office. The Minister’s responsibilities =
" relate to the provision of information on the reasons for the - .
. suspension or request for removal from office. The time frame -
in which requests for suspension or removal of the - _ )
Commissioner firom office are also specified in this Clause
which states that suspension from office does not affect the
Commissioner’s entitlement in regard to remuneration and .
allowances. ' ) ot B oo e

" Clause 10 -

Provides for ratirement on the qrouhds of physical or mental
- incapacity, with the consent of the Minister and commissioner.

Clause 11

'Provides for delegation by the Commissioner of part .or all of
his/her povers, to a public servant.. - _ o .

fClausos 12-18{

Part III has seven. Clauses and specifies the range of B
" functions to be undertaken by the Commissioner in relition to
investigation of complaints regarding the management of the
envirommarit by ACT Government agencies. The powers of the
Commigsioner in relation to collecting information for

" investigations are alsovcovcrcd,‘
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' Clause 1§ _ ) L _
The functions. ot the COnmislioncr are: to invcltigat.
complaints about the management of the environment by thc

Territory or a Territory authority; conduct investigations as - -

directed by the Minister; arid conduct investigation at his/hex
.discretion into actions of an agency - which may have a
_substantial impact on the Territory’s enviromment. However, :
".the Commissioner does not have the powaers to investigate an
action of a Judgé or Master of the Supreme Court; the
Onhudsnan, a-Magistrate or Coroner for the Territory; a Royal
Commission under the Royal Commissions Act 1991; a Board of

Inquiry ‘under the Inquiries Act 1991; or a panel conducting an -

Inquiry aunder the Land {P!anning and Bhvironnent) Act 1991.:-

~‘c13usc 13

Provides tor conplaints about the: nanaqennnt of the .

. .anviromment of the Territory by the Territory or a T-rritory
. authority to be made to tha Counisaioncr 1n ‘a forn approvud hy
the: Commissioner. _ _ L

. Clause 14
Providas for a discretion of the cOmuicsion-r not: to

investigate complaints. It will not be macessary for a person,i
to . dsmonstrate *sufficient interest®” in the subject matter,.

"tr-cognisinq ‘that all members of thé community have an 1nt¢rost,"“'

in effective environmental management. .Howevar, complaints - -
vhich are considered vaxatious, do not. Haxrlnt further
1nv.stiqatlon, or are made more than twelve months after the
complainant became avare of the action are -utticicnt r.alon
to not investigats. )

If a person nakes a ‘complaint to tho COn-is:ionor r-gardi
action taken by an agency, but has not complained to that
agency, the Commissionar may decide not to investigate. )
However, if the person has complained to the concerned agency,
and they have not responded or taken adequate action, and the .
Commissioner believes the agency has had sufficient time to
respond, or has not taken sufficient action, tho cguni--ioncr
shall invultiqato. . )

It a person’s complaint has. rotultod 4in a rcviov by a court or

- tribunal constituted by or under a Territory law, the .

. Commissioner will not investigate unless he/she is of the
opinion that there are lpccill reasons justitying an

. invustigation. oL

-In a -ituation where the Commissioner bcliov.- that a
complaint could be heard by a court or tribunal under a
Territory lav, but the complainant has not exercised that
right, the Commissiocner can decide not to investigate if
he/she balieves. it would in all circumstancas.be reasonable-
for the ccnplainant to have cxcrcised that right. .

Authorised by the ACT Pa'diqn\eﬁ(ary. Counsehalso gcéessible at www legislation.act gov.au




. If prior or during an investigation of a complaint regarding
action taken by an agency, the Commissioner concludes that .

. there is another more -appropriate administrative process for

" reviewing the complaint, the Commissioner may decide not to

proceed with or continue the- investigation. This includes

where a complaint hasg been, or is to ba reviewed through. the

other procdéss, or the Commissioner believes it would be .

reasonable for the complainant to pursue the alternative

" course of review. A » I

. If a person makes a complaint on behalf of another person or
persons, the provisions of this section relating to “the
complainant®, will apply to the parson or persons who -

. reguested that the complaint be made. N

When the Comnissioner decides not ‘to investigate a cbmblaint,
he/she will be required to provide the rsasons for not

investigating in the annual report. o
Clause 15 ‘

© . If the Commiésioner decideg an investigation of a complaint. is
warranted, the Commissioner must infors the principal officer
‘of the concerned agency bafore tha investigation begins. The:
. investigation will be conducted in private and in a manner .
‘which the Commissioner thinks is appropriate, including
obtaining information from people and making inquiries as
necessary. - : ' SR

It .is not necessary for the complainant or any other person to
appear before tlie Commnissioner in relation to an .
investigation. The one exception.to-this is when the .

* Commissionar’s report on an investigation implicitly or

" explicitly criticises an agency or person. 1In this case the
principal officer of the agericy (or authorised

" representative), or the person (or representative approvead by
the Commissioner) must be given a chance to make a subaission
to the Commissioner. orally or in writing, before the report is
completed.. = . L o ’ ' - .

The Commissioner may discuss with the relevant Minister any
‘matter concerning a particular case either before or aftar the
investigation is completed. .If requested by the responsible
‘Minister, the Commissioner must consult with that Minister . .
before forming a final opinion on the matter being
investig'atod.' o o :
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It th. ca-nicsioner comes to the opinion before or aft.r
completing the .investigation, that an officer of the concerned
agency is guilty of a breach of duty or misconduct, and that
there is sufficient evidence to support this opinion, the.
Cozmissioner shall bring this to the notice of. the appropriate
person in the concerned Department or prescribed authority.
In the case of a Department, if the officer is the principal
. ‘officer and is also Head -of Administration, evidence shill be
brought to the notice of the responsible Minister of the .- .-

h Department.. If the officer is the principal officer .of the

Department and is also an Associate Head of Adninintration,
evidence shall be brought to the notice of the Head of )
- AMdministration. The principal officer of the Department shall -
be notified if the case concerns an officer other than the '
principal ofticer of that Department.  'The same applies. in the-
case of a prescribed authority. 1If the person is the )
principal officer, the evidence shall be brought to.the notice
. of the responsible Minister of the authority. . If the person . -

is not the principal officer, the principal oftic‘r of the

;_authority :hall be notified. . )

c1auso 16 .

%hen undertaking an inv.stiqntioh, th. cgunistioncr or
authorised representative, has the powar: to enter the presises
of any agency (at a reasonable time of day) to carry out the
- investigation. This can include the inspection of relevant
documants (except those covered under 17 (6)) held on the
prenises, subject to prior arrangement with th. principal
ottic‘r of the concerned agency. _ T .

i CIaulc 17

. It the Couniskionor ‘has reason to bcli-vu that an’ aqcncy can
provide information, documantation.or other records relevant
- to the investigation, a vritten notice may be served on the
head of the agency requiring the agency to supply the -
~ inrornation within a certain period of time.

Where the CGlnissioncr believes that an otticer -of an aqcncy‘
can provids the above information, but the Commissioner does
not know the.identity of that officer, the principal officer
of the agency can be requested in writing to pursue the
matter. The principal officer will be required to attsnd, or
nominate- :O::grcsentativ. to attend a meeting at a given time
with the C sgioner or his/her representative, to answer .
questions relevant to tha investigation or to provide
r.qn.st.d docunnntation rolovnnt thn 1nv.-t1qation.

..‘
“
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Where: documents are produced for the Commissioner, the
.Coumigsioner has the right to take possession of the -~ .
. documents, make copies or take . extracts, and/or retain the
documeéntation for a long as necessary to complete the - .
. 'investigation.” While the information is in the possession of
the. Commissioner, a person who would be entitled to inspect
the documents if they were not with the Commissioner, will .
q:ill be allowed to inspect the documents at any reasonable
time, - S - . R o :

If the Commissioner believes that a person has information.
relevant to an investigation, the Commissioner can require, in
writing, that the person attend a meeting at a given time and
- date, with the Commissioner or his/her representative, to
‘answer gquestions relevant to the investigation. S

.. The Minister responsible for the concerned agency can write to
* the Commissioner certifying that the disclosure of- information B
"to the Commissioner as requested would be contrary to the -~ - -
public .interest. ' This can: include iriformatiorn which discloses
communication between and Minister and a Commonwealth, State
.or Territory Minister which if released would prejudice - -
relations. between jurisdictions. It also includes matters of.
deliberations or decisions of the Executive or of a Committee
. ©of the Executive. The Commissioner cannot require a person to.
~ . provide information, documentation or answars to him/her on
these matters. . . o - e ey

" However, a. person will not.be excused from providing -

"~ information, documents or answering quastions under this Act,
on the grounds. that doing so would contravene provisions of _
other Territory laws, would be contrary to public interest or .
might incriminate the person or make them liable to a panalty.
This also applies to situations where the information would
.  disclose legal advice provided to a Minister or agency.
- When a person provides the requasted information, it cannot be
used in evidence against that person in other legal .. - .
. procesdings. The person would also not be liable-to any '
penalty under provisions of other Territory laws as a result
of .providing information reguested under this Act. The.
ekceptions are: when a person refuses to provide requested . .
‘information, and the Commissioner makes an application to the
© Supreme Court requesting a direction for the persons to =

- provide the information; and vhan proceedings are undertaken

- against a person.for wilfully obstructing the Commissioner or
. authorised rapresentative, or providing false or misleading
_ " information. h : ' R '
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clanlo 18

When an aqoncy has failed to provide the couniclionor with
data requested in relation-to a.State of the Environment

.. Report, the Commissioner - may request in writing staffing
assistance and the agency head ghall, vhere the assistance
requested ig for a period not exceeding throe nonths, provide
that assistance. .

e Clauses 1922

Part IV consists of four c1ausos which cover tho three typos ‘
. of reports that the Comnissioner is roquirod to produce (State
of the Environment, annual report, and special reports). It
" specifies the scope of these reports, and the timeframas in
: - Which the .reports are to .be producod to the Logillativo

.Assenbly by the Ministor.~ ) . '

c1aulo 19

'!ho Counilsioner will ‘be roquirod to suhnit to the Hinistor, a
- State of . the Environment Report by 31 August each year, ' " -
reporting on the period 1 July.to 30 June. The Minister will
- be required to present the Report to the Legislative Assenbly,
The State of the Environment Report will incroa.o Govornnont
accountability for onvironmontal outoonns o

!ho ‘raport will inclndo thc tollowinq.

.. .an assossnont of tho quality of the onvironnont in the:
. " Tarritory including rofnronoo to inpact on'flora nnd N
taunai . L . . .

. an- ovnluation of the adoquacy and appropriatonosl of.

- . existing practices and.procedures for achieving .
acceptable environnental ltandardl as prosoribod by tho

- ’Cotnislionor, ' ) . )

. an gs:ossnont of ambient air quality and water qunlity,
‘. ' noise, hazardous wastes, soil quality, site oontaninotion
and i-paot of vaste; .

. an ossossnnnt of tbo effectiveness- of pollntion control
measures, planning and development controls, national
.standards, and the feasibility of national goals and’
other enviroriment management tools that have been
-aocoptoé by the zxocutivo; . . e :

. any matters whioh the nini-tor spooitios nu-t bo roportnd
on; and . .

. nattnrc ‘which tho Conni-sionor oonlidorl tolovant to o
: ' inoludo : ) . ) -
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-clsu.o 20

. The Commissioner -will be required to subait an annual roport

"~ to the Minister by 31 August each year covering the period :
1 July to 30 June. The annual report must include. intor-ation»
_on the operations of the Commissioner’s Office for the
reporting period, including reasons for not investigating
complaints. The Minister will present the roport to thc:
Logillativu Asscmbly. ) : :

c1aus¢ 21

anuires tho Commissioner ir she/he has been’ roqucot.d by the -
Minister -to conduct. an inquiry, or has conducted an. inquiry ot‘¢
his/her own volition on an issue of envirormental | S
significance, to prepare a special report for ouh-iosion to
tho .Minister within 28 days of completion. . )

lausc 22

Provides that whan the xinistor ‘has roceiv.d a report from the -
Commissioner, he/she must table the special report to the
Lagi-lativu Assenmbly within 18 sitting dayl..- -

BPART V = .n!gn'v LANEOUS
.CIauto: 2s-28 - Lo o LT T

Part V consists of six Clauses which providol tor: aq-ncy
annual reporting obligations under the Act; legal’ protootion
. for the Counitsioner from being sued; referral of matters to
-the Ombudsman; the powers of ‘the Supreme Court .in relation. to,
‘the Commissioner; offénces committed under the Act which a
liable to penalty; and the making of rogulations hy ths .
Rxccutivo in rclation to thc Act.

c1ause 23

Providol that AcT agencias annual roports must provido dotaill-
of: any reguest made under Section 18 of the Act; assistance
provided in response to the request; investigations carriod
.out by the Commissioner which related to the .agency;

T ooo-nendations made by the Commissioner which effect tho -

agency; and the aqcncy'o aetion as a. tosult of- th.
.recoxmendatian. ) .

Clause ‘24

Provides that the chmiceionor, .or a person to whom the
Coumissionér has delegated part or all powars, is not liable
to an .action,. siit or legal proceeding in relation to duties
performed in good faith in exercising powers under the Act..
‘This also applies to perlons aoting undcr tho Co-nisoionor's :
diroction or authority, . .
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" Clause 25

ulows for the Cmmi:sioner to rcfer conp].aint- that fall .
“within the jurisdiction of the Ombudsman, to tha Ombudsman
. with relevant documents and information. ' This can be done
regardless .of whether the Commiggioner .has cbnonc.d an .

inquiry or not.

o CJ.au-c 26

-Provides that if a quostion ariges betwccn the Cmillioncr
and a principal officer uf an agency over the exercise of a
power or function under this Act, then either of the parties

e can make an application to the Supreme Court for a

. determination on the question. The party making the

application must inform the Minister responsible for the

concerned agency of the reasons for the dispute, prior to

making the application to the Supreme Court. The Supreme

gonrt ;;1} decide vhich applications would be appropriatcly
.axd t.

S & 4 thc Comissioner requests -a jperson to p:ovidc 1ntomt:lon, L
docmntation, records or answer quastions, and the request is
refused, the Commissioner may make an application to the.
Supreme. Court for an order to direct that person to provid.

‘the Momtion within a cem:ln pcriod of tm o

Clause 27 - S : S . '-..';

‘ Prcvidcs that, it a parson viltully ohctructs, hindcrn

resist .the Commissioner or his/her authorised rcproucntati?c

- in carrying out duties under this Act without reasonable
.axcuse, they can be fined $5,000, imprisoned for six months,
‘or both. These: penalties also apply to a person who knowingly
makes a false statement or knowingly provides misleading
1ntomtion to the COmi-liomr or authorisod roprosontttivc. .

‘c1au-o as o o . 4 o ‘
Provides that the Executive is able to uakc'roguiat.:iénc which
are consistent with the requirements -of this Act, or are ‘

necessary 'or convcnicnt to be’ nadc for. inplmnting or 9:lv1ng
--:t.ct to this Act. _ _
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