
EXPLANATORY STATEMENT 

AUSTRALIAN CAPITAL TERRITORY 

COURT OF PETTY SESSIONS (AMENDMENT) ORDINANCE (NO. 2) 1985 

The primary purpose of  t h i s  Ordinance is t o  amend t h e  Court of  

P e t t y  Sess ions  Ordinance 1930 ( t h e  ' P r i n c i p a l  Ordinance')  t o  

enable  a  Magis t ra te  of  t h e  A.C.T. Court of P e t t y  Sess ions  t o  
re-open a  c r imina l  c a s e  t o  c o r r e c t  a  mistake o r  omission i n  a  

sen tence ,  pena l ty ,  o r  o rder  imposed o r  made by t h e  Court.  

The Court  of P e t t y  Sess ions  handles  a  very  l a r g e  number of 

r e l a t i v e l y  r o u t i n e  c r imina l  ma t t e r s .  There have been occas ions  

where t h e  Court ,  from ove r s igh t  o r  l a ck  of information,  has  

f a i l e d  t o  make t h e  order  r equ i r ed  by law or  made an order  or  

imposed a  f i n e  or  sen tence  f o r  which it d i d  no t  have 

j u r i s d i c t i o n ,  f o r  example c a n c e l l a t i o n  o f  a  l i c e n c e  when t h e  on ly  

power was t o  suspend, o r  suspension of a  l i c e n c e  when t h e  order  

should have provided f o r  c a n c e l l a t i o n  o r  d i s q u a l i f i c a t i o n .  There 

have a l s o  been ca se s  where a  f i n e  i n  excess  of t h e  maximum was 

imposed. 

Prev ious ly  t h e  on ly  way t o  r e c t i f y  such an e r r o r  or omission was 

. t o  seek a  w r i t  of c e r t i o r a r i  i n  t h e  Supreme Court o r  t o  appeal  t o  

t h a t  Court. A qu icker ,  s impler  and cheaper procedure w i l l  

b e n e f i t  both t h e  defendant  and t h e  informant.  

The Ordinance a l s o  amends t h e  P r i n c i p a l  Ordinance t o  remove t h e  

requirement  t h a t  an a p p e l l a n t  (who, under t h e  r e l e v a n t  

p rov i s ions ,  can only be t h e  defendant)  i n  c r imina l  ma t t e r s  g ive  

s e c u r i t y  of $40 f o r  t h e  c o s t s  of an appea l  from t h e  Court o f  

P e t t y  Sess ions  t o  t h e  Supreme Court .  This  requirement served no 

u s e f u l  purpose and inc reas ing  t h e  amount t o  a  r e a l i s t i c  sum f o r  
modern cond i t i ons  ( t h e  amount of $40  was s e t  i n  1937) could l ead  
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t o  hardship and i n j u s t i c e  for  defendants. The requirement has 
previously been removed in  r e l a t i o n  t o  appeals  from the  Court of \ 
Pe t ty  Sessions t o  the  Supreme Court in  c i v i l  matters .  

De ta i l s  of the  Ordinance a r e  a s  follows: 

I 
Section 1 provides t h a t  the  Ordinance may be c i t e d  a s  the  Court 
of Pet ty  Sessions (Amendment) Ordinance (No. 2) 1985. 

Sect ion 2 def ines  the  P r inc ipa l  Ordinance t o  mean the  Court of 

pe t ty  Sessions Ordinance 1930. 

Sect ion 3 i n s e r t s  a  new sec t ion  23B i n  the  P r inc ipa l  Ordinance. 

Sub-section 23B(1) conta ins  in te rp re ta t ion  provisions fo r  the  

purposes of the  new sect ion .  

Sub-section 23B(2) enables the  Court,  of its own motion or  on the  

app l i ca t ion  of a  pa r ty  t o  the  proceedings, t o  re-open proceedings 

where it has entered a convict ion or  made an order aga ins t  a  

defendent and has imposed a penalty t h a t  is contrary  t o  law, or 

has f a i l e d  t o  impose a penalty t h a t  is  required by law t o  be 

imposed. The Court is required t o  g ive  the  p a r t i e s  the  

opportunity of being heard and, on re-opening the  proceedings, 

may amend the  convict ion or order t o  impose a penalty t h a t  is in  

accordance with the  law. 

Sub-section 23B (3) provides t h a t  the  Court may re-open 

proceedings of its own motion or on the  app l i ca t ion  of a  pa r ty  

before the  expi ra t ion  of 28 days a f t e r  the  day on which the  i 
decis ion  of the  Court was made. The Court is ab le  t o  re-open 
proceedings a t  any time with the  consent of the  p a r t i e s .  

Sub-section 23B(4) r equ i res  service  of a  wr i t ten  not ice  on the  

p a r t i e s  by the  Clerk of the  in tent ion  of t h e  cour t  t o  re-open i 
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proceedings of its own motion and, where a p a r t y  a p p l i e s  f o r  a 

re-opening of proceedings, f o r  a w r i t t e n  n o t i c e  of  t h e  

a p p l i c a t i o n  t o  be served by t h a t  p a r t y  on t h e  o ther  pa r ty  t o  t h e  

proceedings. Serv ice  is t o  be e f f e c t e d  a t  l e a s t  t h r e e  business  

days before  t h e  proceedings a r e  re-opened or  t h e  a p p l i c a t i o n  is 

heard ,  a s  t h e  ca se  r equ i r e s .  

Sub-section 23B(5) enables  t h e  Court t o  d ispense  with the  s e r v i c e  

of n o t i c e  requirements i n  sub-sect ion 23B(4) when each of t h e  

p a r t i e s  is before  t h e  Court. 

Sub-section 23B ( 6 )  provides t h a t  where t h e  Court  re-opens 

proceedings in  t h e  absence of a p a r t y  t o  t h e  proceedings and 

amends a convic t ion  o r  o rde r ,  t h e  Clerk is  t o  s e rve  wr i t t en  

n o t i c e  of t h e  amended convic t ion  or  order  on the  absent  par ty .  

Sub-section 23B(7) provides t h a t  a n o t i c e  is t o  be served i n  

accordance with sec t ion  41 of t h e  P r i n c i p a l  Ordinance a s  i f  t he  

n o t i c e  were a summons issued i n  r e s p e c t  of an information. 

Sub-section 23B(8) r e q u i r e s  t he  j u r i s d i c t i o n  confer red  on the  

Court under t h e  new sec t ion  t o  exerc ised  only  on t h e  evidence and 

m a t e r i a l  before  t h e  Court i n  t he  o r i g i n a l  proceedings. 

Sub-section 23B(9) prevents  t h e  Court from re-opening proceedings 

where t h e  convic t ion  or order  is t h e  s u b j e c t  of an appeal  t o  t h e  

Supreme Court.  

Sub-section 23B(10) provides t h a t  where proceedings have been 

re-opened but  not  y e t  determined and an appea l  is lodged i n  

r e spec t  of t h e  convict ion or  order  t o  which the  proceedings 

r e l a t e ,  t h e  re-opened proceedings a r e  t o  be s tayed  u n t i l  t he  

appeal  is determined. 
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Sub-section 23B (11) enables the  Court , where it re-opens 
\ 

proceedings, t o  make such order a s  t o  c o s t s  a s  it th inks  j u s t  and 

reasonable. 

Sub-section 23B(12) provides t h a t ,  unless  the  Court otherwise 

d i r e c t s ,  an order made or conviction or order amended by the  ( 
Court in  the  re-opened proceeding s h a l l  take  e f f e c t  on the  day on 

which the  o r i g i n a l  convict ion was entered or the  o r i g i n a l  order 

was made, a s  the  case requi res .  

Sub-section 23B(13) provides t h a t  the  time within which an appeal 

from an order  or  an amended conviction or  order  may be made, 
commences from the  day on which the  decision of the  Court i n  the  

re-opened proceedings was made. 

Section 4 repeals  sec t ions  211, 212 and 213 of the  P r inc ipa l  

Ordinance and i n s e r t s  a new sect ion  211. The repeal  of the  
sec t ions  r e fe r red  t o  abol ishes  the  requirement for  a defendant t o  

give s e c u r i t y  for  the  c o s t s  of appeal t o  the  Court of Pet ty  

Sessions from the  Supreme Court in  cr iminal  matters .  A s  a 

consequence of the  repeal  of sec t ion  212, new sec t ion  211 

provides t h a t  a cr iminal  appeal is deemed t o  be duly i n s t i t u t e d  
I 

when no t i ce  of the  appeal has been served on the  C l e r k .  

s ec t ion  5 amends sec t ion  230 of the  P r inc ipa l  Ordinance 

consequent upon the  repeal  of sec t ions  211 and 213 of the  

p r i n c i p a l  Ordinance. 

&- /I Author ised by the  ' 

Attorney-General 
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