
EXPLANATORY STATEMENT 
No. L L ~  sd Iq8S 

SUBJECT: AUSTRALIAN CAPITAL TERRITORY 
CRIMES (AMENDMENT) ORDINANCE (No41 of 1985 

T h i s  Ord inance  i s  p a r t  of t h e  ongoing  r e v i e w  of t h e  c r i m i n a l  
laws of t h e  T e r r i t o r y  and c o n t a i n s  a  comprehens ive  r ev i ew  of 
a l l  th ,e  p r o p e r t y  r e l a t e d  o f f e n c e s  i n  t h e  Crimes Act 1900 (NSW) 
i n  i t s ' a p p l i c a t i o n  t o  t h e  A u s t r a l i a n  C a p i t a l  T e r r i t o r y  (Cr imes  
Act  1 9 0 0 ) .  

I n t r o d u c t i o n :  - 
The p u r p o s e s  of t h i s  o r d i n a n c e  a r e :  
(1) t o  s i m p l i f y  t h e  laws r e l a t i n g  t o  l a r c e n y  and a s s o c i a t e d  

o f f e n c e s  e n a b l i n g  t h e  C o u r t s  t o  f o c u s  a t t e n t i o n  on t h e  
b a s i c  q u e s t i o n  of h o n s s t y  o r  d i s h o n e s t y  i n s t e a d  of on 
t e c h n i c a l  q u e s t i o n s  s u c h  a s  a  p r e c i s e  l e g a l  a n a l y s i s  of 
t h e  manner i n  which p r o p e r t y  came i n t o  t h e  hands of t h e  
a c c u s e d . , I t  i s  d e s i g n e d  t o  r e f l e c t  t h e  commercial  
r e a l i t i e s  of t h e  2 0 t h  c e n t u r y ;  

( 2 )  t o  s i m p l i f y  t h e  o f f e n c e s  r e l a t i n g  t o  c r i m i n a l  damage t o  
p r o p e r t y  by removing d i s t i n c t i o n s  based  upon t h e  n a t u r e  
of t h e  p r o p e r t y  o r  i t s  s i t u a t i o n ,  t h e  c i r c u m s t a n c e s  i n  
which i t  i s  d e s t r o y e d  o r ,  e x c e p t  i n  t h e  c a s e  of f i r e  o r  
e x p l o s i v e s ,  t h e  means u sed  t o  d e s t r o y  o r  damage i t ;  

( 3 )  t o  r e s t a t e  i n  modern l anguage  m i s c e l l a n e o u s  r ema in ing  
e x i s t i n g  o f f e n c e s  which canno t  c o n v e n i e n t l y  be d e a l t  
w i t h  i n  t h e  c o n t e x t  of e i t h e r  t h e f t  o r  c r i m i n a l  damage. 

S t r u c t u r e  of t h e  Ord inance  

The Ord inance  i n s e r t s  a  new P a r t  IV i n t o  t h e  Crimes Act 1900.  
T h i s  new P a r t  IV c o n t a i n s  4  D i v i s i o n s .  

D i v i s i o n  1 is  t h e  b a s i c  i n t e r p r e t a t i o n  D i v i s i o n .  D i v i s i o n  2  
r e p l a c e s  t h e  p r e s e n t  law d e a l i n g  w i t h  t h e  c r i m e s  of l a r c e n y ,  
f a l s e  p r e t e n c e s ,  embezzlement ,  r o b b e r y ,  b u r g l a r y ,  b l ackma i l  
and t h e  v a r i o u s  c r i m e s  r e l a t e d  t h e r e t o  by a  s h o r t  s e t  of 
comprehens ive  modern p r o v i s i o n s .  D i v i s i o n  3 d e a l s  w i t h  
c r i m i n a l  damage t o  p r o p e r t y  and D i v i s i o n  4 r e p e a t s ,  i n  modern 
t e r m s ,  e x i s t i n g  m i s c e l l a n e o u s  o f f e n c e s  and p r o c e d u r a l  
p r o v i s i o n s .  

Reasons f o r  t h e  Reforms i n  D i v i s i o n  1 and 2  
The e x i s t i n g  law is  b a s i c a l l y  t h e  common law added t o  by a  
v a r i e t y  of more t h a n  150 s e c t i o n s  i n  t h e  Crimes Act 1900.  The 
b a s i c  o f f e n c e  is  l a r c e n y  ( s t e a l i n g ) ,  t h a t  o f f e n c e  o r i g i n a t i n g  
more t h a n  s i x  c e n t u r i e s  ago i n  t h e  common law. Indeed  a s  Kenny 
p o i n t s  o u t  i n  h i s  " O u t l i n e s  of t h e  C r i m i n a l  Law" i n  t h e  days  
when t h e  common law o f f e n c e  of l a r c e n y  came i n t o  be ing  ( a s  
t r i a b l e  i n  t h e  K i n g ' s  C o u r t s )  t h e  economic r e l a t i o n s  of men 
were s i m p l e  and t h e  main need of s o c i e t y  was f o r  l e g a l  
p r o t e c t i o n  a g a i n s t  c r i m e s  of p h y s i c a l  f o r c e  r a t h e r  t h a n  
a g a i n s t  d e c e i t .  
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When t h e  law of l a r c e n y  f i r s t  t ook  s h a p e ,  t h e  n o t i o n s  of 
owner sh ip  and i n t a n g i b l e  r i g h t s ,  t h e  f o u n d a t i o h  of t h e  modern 
commerc ia l  community, were unknown. P o s s e s s i o n  of p h y s i c a l  
o b j e c t s  was of impor t ance  and l a r c e n y  came t o  be d e f i n e d ,  a s  
i t  s t i l l  i s ,  a s  t h e  t a k i n g  and c a r r y i n g  away of some p h y s i c a l  
o b j e c t  f rom t h e  p o s s e s s i o n  of some o t h e r  p e r s o n  w i t h o u t  t .hat 
p e r s o n ' s  c o n s e n t .  

The j u d i c i a r y  and l e g i s l a t u r e  have endeavoured  t o  a d a p t  t h e  
l a r c e n y  framework t o  meet t h e  needs  of modern s o c i e t y .  Up t i l l  
now t h e  s t e p s  t a k e n  have  been b a s i c a l l y  t o  meet emergenc 
s i t u a t i o n s ,  and h a s  r e s u l t e d  i n  pa tchwork  of j u d i c i a l  
d e c i s i o n s  and s t a t u t o r y  p r o v i s i o n s .  The re  a r e  many l o o p h o l e s  
and t h e  d i s t i n c t i o n s  between t h e  v a r i o u s  c r i m e s  which now 
e x i s t  a r e  h i g h l y  t e c h n i c a l  and co inp l i ca t ed .  Some of  t h e s e  
d i s t i n c t i o n s  c a n  be e f f e c t i v e l y  met by t h e  c o u r t s  b u t  a t  t h e  
c o s t  of d e f y i n g  common s e n s e .  O t h e r s  s t i l l  d e f y  j u d i c i a l  
a t t e m p t s  a t  a  s a t i s f a c t o r y  r e s o l u t i o n .  An example i s  where a  
p e r s o n  borrows money f rom a n o t h e r  p e r s o n ,  t h e  l a t t e r  p e r s o n  by 
m i s t a k e  hand ing  o v e r  a  $10 i n s t e a d  of a  $2 n o t e .  I f  t h e  f i r s t  
p e r s o n  d o e s  n o t  n o t i c e  t h e  e r r o r  u n t i l  l a t e r  and t h e n  d e c i d e s  
t o  keep  t h e  s u r p l u s  $8 i t  is  d o u b t f u l  whe the r  he has  s t o l e n  
a n y t h i n g  f rom t h e  p e r s o n  f r am whom he  borrowed i t .  E i t h e r  he  
has  s t o l e n  t h e  whole $10 of n o t h i n g  a t  a l l .  A layman would 
t a k e  t h e  v i ew  t h a t  he had s t o l e n  $8 b u t  t h a t  i s  t h e  one c r i m e  
he h a s  c l e a r l y  n o t  committed i n  t h e  e y e s  of t h e  law.  

Another  example i s  t h a t  t h e  e x i s t i n g  common law o f f e n c e  of 
l a r c e n y  by a  t r i c k  d o e s  n o t  o v e r l a p  w i t h  t h e  s t a t u t o r y  o f f e n c e  
of o b t a i n i n g  p r o p e r t y  by f a l s e  p r e t e n c e s .  Hence i f  t h e  
i n t e n t i o n  of t h e  p e r s o n  d e c e i v e d  was t o  p a r t  w i t h  mere 
p o s s e s s i o n  t h e  o f f e n c e  was c a t e g o r i s e d  a s  l a r c e n y  by a  t r i c k ;  
i f  on t h e  o t h e r  hand t h e  i n t e n t i o n  was t o  t r a n s f e r  owner sh ip  
i t  was c a t e g o r i s e d  a s  o b t a i n i n g  by f a l s e  p r e t e n c e s  and t h e  WQ 
o f f e n c e s  a r e  m u t u a l l y  e x c l u s i v e .  l lEmbezzlementu i s  a l s o  l oaded  
w i t h  t e c h n i c a l i t i e s  and t h e r e  a r e  c o n f l i c t i n g  l i n e s  of 
j u d i c i a l  a u t h o r i t y  on  what  is meant by o b t a i n i n g  p r o p e r t y  "on 
a c c o u n t  o f '  o n e ' s  employer  a l t h o u g h  t h i s  i s  t h e  key e l emen t  o'f 
t h e  c r i m e .  Robbery i s  i n  e s s e n c e  l a r c e n y  accompl i shed  by 
v i o l e n c e  o r  t h r e a t s  of v i o l e n c e ,  and t h i s  has  many of t h e  I 

t e c h n i c a l i t i e s  of l a r c e n y  i n  a d d i t i o n  t o  some of i . t s  cwn. 
S i m i l a r l y  b u r g l a r y  is a  common law o f f e n c e  of a n c i e n t  o r i g i n  
mod i f i ed  and ex t ended  by s t a t u t e  t o  meet modern. c o n d i t i o n s .  

I The r e f o r m  of t h i s  a r e a  of law has  been e x t e n s i v e l y  s t u d i e d  i n  
England and t h e  U n i t e d  S t a t e s  s i n c e .  t h e  e n d - o f  World~Wa'r . ' I I .  
I n  England t h e  C r i m i n a l  Law R e v i s i o n  Committee,  a f t e r  'an 
i n t e n s i v e  r e v i e w  which  t o o k  7  y e a r s ,  recommended t h e  
r ep l acemen t  of t h e  e n t i r e t y  of  t h e  e x i s t i n g  law by a  
c o m p a r a t i v e l y  s h o r t  new s t a t u t e ,  which i n  due  c o u r s e  was 
e n a c t e d  a s  t h e  T h e f t  Act  1968.  The T h e f t  Act  1968 ( U . K . )  was 
t h e  b a s i s  of t h e  Crimes ( T h e f t )  Act  1973 of V i c t o r i a .  I n  
England a  f u r t h e r  t h e f t  a c t  namely t h e  T h e f t  Act  1978 was 
e n a c t e d  i n  o r d e r  t o  overcome some of t h e  d e f i c i e n c i e s  
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i d e n t i f i e d  i n  t h e  o r i g i n a l  Ac t .  Those t h r e e  A c t s ,  a s  w e l l  a s  
d e c i s i o n s  of t h e  C o u r t s  and academic  d i s c u s s i o n s ,  have been 
c o n s i d e r e d  i n  t h e  p r e p a r a t i o n  of t h i s  proposed  Ord inance .  

The E n g l i s h  and V i c t o r i a n  e x p e r i e n c e  has  shown t h a t  t h e  t a s k  
of law en fo rcemen t  and of t h e  c o u r t s  has  been e a s e d .  I t  i s  
a l s o  of b e n e f i t  t o  t h e  r u l e  of t h e  law and t h e  p u b l i c ' s  
p e r c e p t i o n  of t h e  r u l e  of law t h a t  t h e  c o u r t s  w i l l  be a b l e  t o  
c o n c e n t r a t e  on t h e  f a c t s  of t h e  v a r i o u s  c a s e s  t h e y  i n q u i r ~  
i n t o ,  p r i n c i p a l l y  on t h e  q u e s t i o n  of d i s h o n e s t y  o r  o the rwi s ' e ,  
i n s t e a d  of c o n c e r n i n g  themse lves  w i t h  minute  l e g a l  
t e c h n i c a l i t i e s  p e r c e i v e d  t o  p r i n c i p a l l y  s e r v e  t h e  i n t e r e s t s  of 
w e l l - a d v i s e d  o r  we l l - i n fo rmed  r o g u e s .  

W h i l s t  t h e  V i c t o r i a n  and E n g l i s h  Ac t s  form t h e  b a s i s  of t h e  
proposed  Ord inance  a  number of d e p a r t u r e s  have been made. 
S i g n i f i c a n t  d e p a r t u r e s  i n c l u d e :  

The merger  of t h e  o f f e n c e  of .  t h e f t  and o b t a i n i n g  
p r o p e r t y  'by d e c e p t i o n  ( i n  t h e  d e f i n i t i o n  of 
a p p r o p r i a t i o n  - new s e c t i o n  9 6 ) .  The d e f i n i t i o n  i s  a  
l o g i c a l  s e q u e l  t o  t h e  d e c i s i o n  i n  Lawrence v  the 
Commiss ioner .of  P o l i c e  (1971)  1 QB 373 adop ted  by Gobbo 
J .  i n  Heddich  v  Dike 3  A.Crim R .  139 l e a d i n g  t o  t h e  
c o n c l u s i o n  t h a t  t h e  two o f f e n c e s  s i g n i f i c a n t l y  o v e r l a p .  
A s  s i m p l i f i c a t i o n  i s  one of t h e  a ims  of t h e  r e fo rms  it 
is  n o t  c o n s i d e r e d  d e s i r a b l e  t o  have  two o v e r l a p p i n g  
o f f e n c e s .  

Land c a n  be t h e  s u b j e c t  of t h e f t  - s e e  d e f i n i t i o n  of 
p r o p e r t y .  I n  V i c t o r i a  l and  c a n n o t  be t h e  s u b j e c t  of 
t h e f t  b u t  c o u l d  be t h e  s u b j e c t  of t h e  o v e r l a p p i c g  
o f f e n c e  of o b t a i n i n g  by d e c e p t i o n .  The re  would n o t  
a p p e a r  t o  be any  v a l i d  p o l i c y  r e a s o n  f o r  t h e  
d i s t i n c t i o n .  

An a d d i t i o n a l  f a c t o r  n e g a t i n g  d i s h o n e s t y  i s  i n c l u d e d  
(new p a r a g r a p h  9 6 ( 4 ) ( b ) )  T h i s  i s  d i r e c t e d  t o  t h e  
l l bo r rowingu  of goods of no i n t r i n s i c  v a l u e  where t h e  
i n t e n t  i s  t o  r e p l a c e  t h e  goods w i t h  a n  e q u a l  q u a n t i t y .  
For  example,  a  p e r s o n  who borrows 1 0  l i t r e s  of p e t r o l  
and r e p l a c e s  it  w i t h  a n o t h e r  10  l i t r e s  c o u l d  be 
c o n v i c t e d  because  he has  n o t  r e t u r n e d  t h e  o r i g i n a l  10  
l i t r e s .  I n  s u c h  a  c a s e  i f  e i t h e r  t h e  bor rowing  would 
n o t  be r e g a r d e d  a s  d i s h o n e s t  by community s t a n d a r d s  o r  
i f  t h e  accused  h o n e s t l y  b e l i e v e d  it  would n o t  .be s o  
r e g a r d e d  he would be e n t i t l e d  t o  a n  a c q u i t t a l .  

A new s e c t i o n  has  been i n s e r t e d  t o  d e a l  w i t h  t h e  
d i s h o n e s t  u s e  of a  computer  o r  o t h e r  machine w i t h  an  
i n t e n t  t o  o b t a i n  a  g a i n  o r  c a u s e  a  l o s s  (p roposed  
s e c t i o n  1 1 5 ) .  N e i t h e r  t h e  V i c t o r i a n  o r  E n g l i s h  
l e g i s l a t u r e s  would appea r  t o  have a d d r e s s e d  t h i s  
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problem. In today's society a person can per medium of 
a machine or computer dishonestly obtain property from 
the owner or operator of that computer or machine. 

Reasons for Reforms in Division 3 
As in the case of the law of larceny the law relating to 
criminal damage has become unnecessarily cumbersome. Some 55 
sections of the Crimes Act 1900 deal with the subject matter 
with distinctions being made as to, for example, the mode of 
destruction or the nature of the property involved. 

The new scheme follows, with two exceptions, the Victorian 
reforms enacted by the Crimes (Criminal Damage) Act 1978. The 
distinction relates to the offence of arson. Under the 
Victorian legislation, whilst destruction by fire is charged 
as arson the offence created is the general criminal damage 
one and there is no distinction as to penalty. After 
discussion with Police authorities in the A.C.T. this was not 
considered appropriate. According to the Police arson is an 
increasing problem, entails a high cost to the community and 
should be stigmatised by the legislature. Accordingly, 
separate offences of destroying property by fire or explosives 
have been created and these offences carry a higher penalty, 

Reasons for Reforms in Division 4 
Division 4 comprises the remaining miscellaneous offences 
contained in repealed Part IV of the Crimes Act 1900 which 
need to be retained but do not conveniently fall into 
Divisions 2 or 3. One new offence is created by proposed 
section 144, namely the removal of items on public exhibition. 
In Victoria and Britain this offence is contained in the thefit 
provisions but this is regarded as inappropriate as the 
offence does not contain an element of permanent deprivation. 

NOTES ON SECTIONS 
Sections 1, 2 and 3: are the short title and formal provisions 
and include a provision that the bulk of the Ordinance shall 
come into operation on 1 January 1986. This will permit law 
enforcement agencies, the legal profession and tpe judiciary 
to become familiar with the new provisions prior to their 
coming into force 
Section 4: amends section 3 of the Crimes Act, 1900 by 
providing simply that the provisions of the Act, insofar as 
they can be applied shall be in force with respect to ali 
offences whensoever committed and howsoever tried without 
reference to the second Schedule. The second Schedule is 
repealed by section 13. 
Section 5: deletes certain definitions from section 4 of the 
Crimes Act, these definitions being no longer applicable to 
the new theft and criminal damage provions. Additionally the 
section inserts a new sub-section (3) which explicitly states 
that a reference to "the juryM shall include a reference to a I 

Magistrate dealing summarily with an offence. Some doubt has 
been expressed, for example, whether alternative verdict 
provisions can be applied by Magistrates. 
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S e c t i o n  6 :  i s  t h e  main p r o v i s i o n .  I t  r e p e a l s  P a r t  I V  of t h e  
Crimes Act 1900 and i n s e r t s  t h e  new p r o v i s < o n s .  These  w i l l  be 
e x p l a i n e d  i n  d e t a i l  below. 
S e c t i o n  7 :  d e l e t e s  f rom s e c t i o n  373 of t h e  Crimes Act  1900 t h e  
word " p a r c e n e r s M  t h a t  word r e f e r r i n g  t o  a  form of t e n u r e  no 
l o n g e r  known t o  t h e  law.  
S e c t i o n  8 :  empowers t h e  Supreme C o u r t ,  i n  c e r t a i n  c a s e s ,  t o  
impose a  f i n e  f o r  o f f e n c e s  a g a i n s t  P a r t  IV i n  a d d i t i o n  t o  o r  
i n s t e a d  of a  s e n t e n c e  of impr isonment .  The c l a u s e  s e t s  o u t  t h e  
maximum f i n e s  which may be imposed f o r  s u c h  o f f e n c e s  
d e t e r m i n e d  by r e f e r e n c e  t o  t h e  maximum p e r i o d  of impr isonment  
c a r r i e d  by t h e  o f f e n c e .  
S e c t i o n  9 :  i s  a  c o n s e q u e n t i a l  amendment removing t h e  o f f e n c e s  
c r e a t e d  by t h i s  proposed  Ord inance  f rom t h e  o f f e n c e s  i n  
r e s p e c t  of which t h e  Cour t  may o r d e r  compensa t ion  p u r s u a n t  t o  
s e c t i o n  437 of t h e  Crimes Act  1900.  I n  r e s p e c t  of t h e  f i r s t  
mentioned o f f e n c e s  s p e c i a l  compensa t ion  p r o v i s i o n s  a r e  
i n s e r t e d  i n t o  P a r t  IV of t h e  Crimes Act  1900 by s e c t i o n  6 of 
t h i s  Ord inance .  
S e c t i o n  10:  a b o l i s h e s  c e r t a i n  common law o f f e n c e s  a s  t h e  new 
p r o v i s i o n s  r e p l a c e  b o t h  t h e  common law and t h e  e x i s t i n g  
s t a t u t o r y  p r o v i s i o n s .  S u b - s e c t i o n  ( 2 )  i s  a  t r a n s i t i o n  
p r o v i s i o n .  i n  s t a n d a r d  form s o  t h a t  t h e  abovementioned 
a b o l i t i o n  r e l a t e s  o n l y  t o  conduc t  engaged i n  a f t e r  t h e  
commencement of t h i s  Ord inance .  
S e c t i o n  11: amends t h e  Mar r i ed  Women's PKOpecty A c t ,  1901  of 
t h e  S t a t e  of New S o u t h  Wales i n  i t s  a p p l i c a t i o n  t o  t h e  
T e r r i t o r y .  The r e p e a l e d  p r o v i s i o n s  a r e  r e p l a c e d  by a  new 
s e c t i o n  148 i n s e r t e d  by s e c t i o n  6 of t h i s  new Ord inance .  
S e c t i o n  12:  r e p e a l s  5 a n c i e n t  I m p e r i a l  S t a t u t e s .  The o f f e n c e s  
c r e a t e d  by them a r e  p rov ided  f o r  by new s e c t i o n s  1 4 6  and 147 
i n s e r t e d  by s e c t i o n  6 of t h i s  Ord inance .  
S e c t i o n  13 :  e f f e c t s  t h e  r ema in ing  c o n s e q u e n t i a l  amendments. 

THE AMENDMENTS MADE BY SECTION 6 
S e c t i o n  6 r e p e a l s  t h e  e x i s t i n g  P a r t  IV of t h e  Crimes 

Act 1900 and i n s e r t s  a  new P a r t  and P a r t  h e a d i n g .  The new P a r t  
compr i se s  4 D i v i s i o n s .  

D i v i s i o n  1 - I n t e r p r e t a t i o n  
S e c t i o n  9 3  - i s  t h e  b a s i c  i n t e r p r e t a t i o n  s e c t i o n  d e f i n i n g  t e  
te rms   blackmail^ . M b u r g l a r y u  l l d e c e p t i o n l l ,  l l e x p l o s i ~ e l l ,  9 
" f i r e a r m u ,  " g a i n u ,  " h a n d l i n g 1 ' ,  l l i m i t a t i o n  e x p l o s i v e n ,  
" i m i t a t i o n  f i r e a r m n ,  u l o s s " ,  " o f f e n s i v e  weaponll, I1pro,perty.l1, 
u r o b b e r y l l  and " t h e f t M  f o r  t h e  pu rposes  of of P a r t  IV of t h e  
Ac t .  
The more i m p o r t a n t  t e rms  a r e :  
N d e c e p t i o n M  d e f i n e d  a s  c o v e r i n g  a l l  t y p e s  of d e c e p t i o n ,  
whether  a s  t o  f a c t ,  law o r  t h e  i n t e n t i o n  of any  p e r s o n  and 
whether  by word o r  c o n d u c t .  I t  e r a d i c a t e s  t h e  many t e c h n i c a l  
d i s t i n c t i o n s  which have su r rounded  t h e  p r e s e n t  law r e l a t i n g  t o  
" f a l s e  p r e t e n c e s n .  
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" g a i n "  and " l o s s "  e x t e n d  t o  g a i n  and l o s s  of any  p r o p e r t y  and 
c o v e r s  b o t h  permanent  and t empora ry  l o s s e s .  
" p r o p e r t y "  i n c l u d e s  e v e r y  k ind  of p r o p e r t y  bo th  r e a l  and , 

p e r s o n a l  and i n c l u d e s  c h o s e s  i n  a c t i o n  o t h e r  t h a n  i n c o r p o r e a l  
h e r e d i t a m e n t s .  

S e c t i o n  9 4  d e f i n e s ,  f o r  t h e  p u r p o s e s  of P a r t  I V  D i v i s i o n  2 ,  
' s t e a l i n g u  by p r o v i d i n g  t h a t  a  p e r s o n  s t e a l s  i f  he d i s h o n e s t l y  
a p p r o p r i a t e s  a n o t h e r l s  p r o p e r t y  w i t h  t h e  i n t e n t i o n  of 
pe rmanen t ly  d e p r i v i n g  t h a t  o t h e r  p e r s o n  of i t .  The v a r i o u s  
t e rms  used  i n  t h i s  f o r m u l a t i o n  a r e  d e f i n e d  o r  commented upon 
i n  s u b s e q u e n t  p r o v i s i o n s .  

S e c t i o n  95  d e a l s  w i t h  t h e  c o n c e p t  of p r o p e r t y  b e l o n g i n g  t o  
a n o t h e r .  
S u b - s e c t i o n  1 p r o v i d e s  t h a t  p r o p e r t y  i s  t r e a t e d  a s  b e l o n g i n g  
t o  a n y  p e r s o n  who p o s s e s s e s  o r  c o n t r o l s  i t  o r  who has  any  
r i g h t  o r  i n t e r e s t  of a  p r o p r i e t y  n a t u r e  i n  it  ( e x c e p t  f o r  
c e r t a i n  e q u i t a b l e  i n t e r e s t s ) .  Hence one j o i n t  owner c a n  s t e a l  
f rom a n o t h e r .  
S u b - s e c t i o n  2  p r o v i d e s  t h a t  p r o p e r t y  s u b j e c t  t o  a  t r u s t  i s  t o  
be r e g a r d e d  a s  b e l o n g i n g  t o  any  p e r s o n  e n t i t l e d  t o  e n f o r c e  t h e  
t r u s t .  J q  c o v e r s  e x c e p t i o n a l  c a s e s  of t r u s t s  t h e  b e n e f i c i a r i e s  
of which  have  no immediate  i n t e r e s t  i n  t h e  t r u s t  p r o p e r t y .  
S u b - s e c t i o n  3 r e l a t e s  t o  p r o p e r t y  r e c e i v e d  i n  c i r c u m s t a n c e s  
where t h e  r e c e i v e r  i s  under  a n  o b l i g a t i o n  t o  d e a l  w i t h  i t  o r  
i t s  p r o c e e d s  i n  a  p a r t i c u l a r  way. e . g .  t h e  t r e a s u r e r  of a n  
o f f i c e  C h r i s t m a s  P a r t y  Fund. 
S u b - s e c t i o n  4 d e a l s  w i t h  t h e  c a s e  of a  p e r s o n  who g e t s  
p r o p e r t y  by a n o t h e r ' s  m i s t a k e  and i s  under  a n  o b l i g a t i o n  t o  
r e s t o r e  i t  o r  p a r t  of i t ,  o r  i t s  p roceeds  o r  v a l u e .  To t h e  
e x t e n t  of t h e  o b l i g a t i o n  t o  r e s t o r e ,  t h e  p r o p e r t y  is  r e g a r d e d  
a s  b e l o n g i n g  t o  t h e  p e r s o n  e n t i t l e d  t o  r e s t o r a t i o n .  Thus i f  a  
per6on m i s t a k e p l y  g i v e s  a n g t h e r  a  $$O,QO n o t e  when botD 
i n t e n d e d  a  $2 .00  n o t e  t o  be handed ove r  by way of l o a n  o r  
g i f t ,  t h e  l a t t e r  p e r s o n  becomes a  t h i e f  of t h e  s u r p l u s  $8 .00  
when he d e c i d e s  t o  keep i t .  
S u b - s e c t i o n  5 c o v e r s  t h e  u n u s u a l  c a s e  of a  c o r p o r a t i o n  s o l e  
( e . g .  t h e  P u b l i c  T r u s t e e ) ,  and p r o v i d e s  t h a t  p r o p e r t y  
c o n t i n u e s  t o  be long  t o  t h e  c o r p o r a t i o n  even  i f  t h e r e  i s  a  
temporary  vacancy  i n  t h e  o f f i c e .  

S e c t i o n  36 a d d r e s s e s  t h e  c o n c e p t s  of a p p r o p r i a t i o ' n  and 
d i s h o n e s t  a p p r o p r i a t i o n .  S u b - s e c t i o n  1 p r o v i d e s  t h a t  a  p e r s o n  
a p p r o p r i a t e s  p r o p e r t y  i f  he e i t h e r :  

( a )  by d e c e p t i o n  o b t a i n s  o w n e r s h i p , , p o s s e s s i o n  o r  
J 

c o n t r o l  of i t  e i t h e r  f o r  h imse l f  o r  a n o t h e r  o r  
( b )  a d v e r s e l y  i n t e r f e r e s  w i t h  o r  u s u r p s  any  of t h e  

r i g h t s  of a n  owner of t h e  p r o p e r t y .  
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The l a t t e r  r e f l e c t s  t h e  e x i s t i n g  j u d i c i a l  i n t e r p r e t a t i o n  of 
t h e  V i c t o r i a n  l e g i s l a t i o n  - s e e  R v  R o f f e l  ( 1 9 8 4 - u n r e p o r t e d ) .  
The fo rmer  e f f e c t s  t h e  amalgamat ion  of t h e  o f f e n c e s  of t h e f t  
and t h a t  of o b t a i n i n g  p r o p e r t y  by d e c e p t i o n  a s  c o n t a i n e d  i n  
t h e  B r i t i s h  and V i c t o r i a n  l e g i s l a t i o n .  Both  t h e  B r i t i s h  
C r i m i n a l  Law R e v i s i o n  Committee and t h e  V i c t o r i a n  P a r l i a m e n t  
acknowledged t h e r e  t o  be a n  o v e r l a p  between t h e s e  o f f e n c e s ,  
b u t  i t  seems t h a t  t h e  o v e r l a p  i s  more e x t e n s i v e  t h a n  
e n v i s a g e d .  The Committee viewed t h e  o v e r l a p  a s  f o l l o w s ;  where 
a n  accused  by d i s h o n e s t  d e c e p t i o n  i n d u c e s  h i s  v i c t i m  t o  p a r t  
w i t h  p o s s e s s i o n  o r  c o n t r o l  of p r o p e r t y  t h e n  t h e  o f f e n c e  c o u l d  
be c a t e g o r i z e d  a s  e i t h e r  t h e f t  o r  a s  o b t a i n i n g  p r o p e r t y  by 
d e c e p t i o n .  However, where t h e  d e c e p t i o n  i n d u c e s  t h e  v i c t i m  t o  
t r a n s f e r  owner sh ip  t h e n  t h e  o f f e n c e  was o b t a i n i n g  by d e c e p t i o n  
o n l y .  

T h a t  d i s t i n c t i o n  was c louded  by t h e  Cour t  of Appeal  i n  
Lawrence v  Commissioner of P o l i c e  f o r  t h e  M e t r o p o l i s  (1971)  
IQB 373. I n  t h a t  c a s e  a  non E n g l i s h  s p e a k i n g  s t u d e n t  p r o f f e r e d  
h i s  w a l l e t  t o  a  London c a b  d r i v e r  who removed a n  amount more 
t h a n  t h e  f a r e .  The d r i v e r  was c o n v i c t e d  of t h e f t  and a p p e a l e d ,  
i n t e r  a l i a ,  on t h e  b a s i s  t h a t  a s  t h e  p a s s e n g e r  had c o n s e n t e d  
t o  h i s  t a k i n g  t h e  money he c o u l d  o n l y  be c o n v i c t e d  of 
o b t a i n i n g  by d e c e p t i o n  and n o t  of t h e f t .  I n  s h o r t  he a rgued  
t h a t  t h e r e  c o u l d  n o t  be a n  a p p r o p r i a t i o n .  The Cour t  h e l d  t h a t  
t h i s  was i n c o r r e c t  and t h a t  t h e  o m i s s i o n  of t h e  words " w i t h o u t  
t h e  c o n s e n t  of t h e  owner1' f rom t h e  t h e f t  p r o v i s i o n  was 
d e l i b e r a t e  and hence  t h a t  e l e m e n t  was n o t  a  p r e r e q u i s i t e  f o r  
c o n v i c t i o n  f o r  t h e f t .  The House of Lords  ( ( 1 9 7 1 )  2 A l l  E . R .  
1253)  a g r e e d  w i t h  t h i s  v iew.  

Fo r  A u s t r a l i a n  p u r p o s e s ,  Lawrence was fo l lowed  i n  
Heddich  v  Dike  3 A Crim R 139 .  A t  page 142 Gobbo J of t h e  
V i c t o r i a n  Supreme Cour t  s t a t e d  "The re  i s  c o n s i d e r a b l e  s u p p o r t  
f o r  t h e  p r o p o s i t i o n ,  however, t h a t  t h e r e  is  a n  o v e r l a p  between 
t h e  o f f e n c e s  i n  SS 72 and 8 1  of t h e  Crimes Act  t o  t h e  e x t e n t  
t h a t  e v e r y  c a s e  of o b t a i n i n g  p r o p e r t y  by d e c e p t i o n  
c o n t a i n s  t h e  o f f e n c e  of t h e f  t ' '  . 

Accord ing ly  t h e  two o f f e n c e s  a r e  combined and ,  a s  
a p p r o p r i a t i o n  c o v e r s  t h e  o b t a i n i n g  of owner sh ip ,  p o s s e s s i o n  o r  
c o n t r o l ,  one  of t h e  main a r e a s  of t e c h n i c a l i t y  i n  t h e  e x i s t i n g  
law i s  removed. 

F i n a l l y ,  under  t h e  V i c t o r i a n  Crimes ( T h e f t )  Act l a n d  
c o u l d  n o t  be t h e  s u b j e c t  of t h e f t  b u t  c o u l d  be t h e  s u b j e c t  of 
o b t a i n i n g  by d e c e p t i o n .  I n  v iew of t h e  f o r e g o i n g  t h e r e  a p p e a r s  
no l o g i c  i n  t h i s  d i f f e r e n t i a t i o n  and i n  t h e  proposed Ord inance  
l a n d  c a n  be t h e  s u b j e c t  of t h e f t .  I 

S u b - s e c t i o n  2  e x t e n d s  t h e  c o n c e p t  of a p p r o p r i a t i o n  by 
p r o v i d i n g  i n  e f f e c t  t h a t  a  p e r s o n  a p p r o p r i a t e s  a n o t h e r ' s  
p r o p e r t y  whenever he t r e a t s  i t  a s  i f  i t  were h i s  own. I t  
e x p r e s s l y  c o v e r s  t h e  c a s e  where he comes by a n o t h e r ' s  p r o p e r t y  
q u i t e  i n n o c e n t l y  and l a t e r  d e c i d e s  t o  t r e a t  i t  a s  h i s  own; 
e . g .  where he i s  handed some th ing  by m i s t a k e  and d e c i d e s  t o  
keep i t  on d ' i s c o v e r i n g  t h e  m i s t a k e .  
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S u b - s e c t i o n  3 p r o v i d e s  t h a t  a n  a p p r o p r i a t i o n  may be d i s h o n e s t  
n o t w i t h s t a n d i n g  t h a t  t h e  p e r s o n  i s  w i l l i n g  t o  pay f o r  t h e  
p r o p e r t y .  Whether i n  t h e  c i r c u m s t a n c e s  t h e  a p p r o p r i a t i o n  was 
d i s h o n e s t  o r  n o t  w i l l  be a  m a t t e r  of f a c t  f o r  t h e  m a g i s t r a t e  
o r  j u r y  t o  d e c i d e .  The p o s s e s s i o n  of w e a l t h  does  n o t  c o n f e r  a  
l i c e n c e  t o  t a k e  what  one  wan t s .  
S u b - s e c t i o n  4 d e a l s  w i t h  t h e  c o n c e p t  of d i s h o n e s t y  and s e t s  - 
o u t  4 i n s t a n c e s  i n  which  a n  a p p r o p r i a t i o n  of a n o t h e r ' s  
p r o p e r t y  i s  n o t  t o  be t r e a t e d  a s  d i s h o n e s t .  

I n  t h i s  O r d i n a n c e ,  t h e  word " d i s h o n e s t l y n  c o n n o t e s  a  
community s t a n d a r d  c o n s c i o u s l y  u n d e r s t o o d  and c o n s c i o u s l y  
d e p a r t e d  from. I t  is  used  i n  a  s p e c i a l  s e n s e  and hence  a judge 
must d i r e c t  t h e  j u r y  a s  t o  what  i t  must f i n d  b e f o r e  i t  i s  
s a t i s f i e d  a s  t o  t h e  a c c u s e d ' s  d i s h o n e s t y  on t h e  p a r t i c u l a r  
c i r c u m s t a n c e s  of t h e  c a s e .  I f  t h e  a c c u s e d ' s  conduc t  d i d  n o t  
amount t o  d i s h o n e s t y  by community s t a n d a r d s  t h e n  he i s  
e n t i t l e d  t o  be a c q u i t t e d .  The a c c u s e d ' s  b e l i e f  a s  t o  
d i s h o n e s t y  o n l y  becomes r e l e v a n t  i f  by community s t a n d a r d s  h i s  
conduc t  c o u l d  be r e g a r d e d  a s  d i s h o n e s t .  

F i n a l l y ,  i f  t h e  b e l i e f  of t h e  accused  is  i n  i s s u e  t h e  
Crown must n e g a t i v e  t h e  e x c u l p a t o r y  b e l i e f  on t h e  c r i m i n a l  
s t a n d a r d  of proof  "beyond r e a s o n a b l e  doub t1 ' .  

The f o u r  p a r a g r a p h s  s e t  o u t  f o u r  c i r c u m s t a n c e s  i n  which  
a n  a p p r o p r i a t i o n  of a n o t h e r ' s  p r o p e r t y  i s  n o t  t o  be r e g a r d e d  
a s  d i s h o n e s t .  They a r e :  

( a )  where t h e  a p p r o p r i a t o r  b e l i e v e s  he h a s  a  r i g h t  
i n  law t o  d e p r i v e  t h e  o t h e r  of h i s  p r o p e r t y ,  
i . e .  where he a c t s  under  a  c l a i m  of r i g h t ;  . 

( b  where t h e  a p p r o p r i a t o r  b e l i e v e s  t h a t  t h e  
a p p r o p r i a t i o n  w i l l  n o t  c a u s e  a n y  s i g n i f i c a n t  
p r a c t i c a l  d e t r i m e n t  t o  t h e  i n t e r e s t s  of t h e  
owner i n  r e l a t i o n  t o  t h a t  p r o p e r t y ;  

A q e n u i n e l y  h e l d  b e l i e f ,  f o r  exqmple, t h a t  u n d e t  t h e  
c i r c u m s t a ~ c e s  of t h e  t a k i n g  and by community s t a n q g ~ d s ,  no 
s i g n i f i c a n t  d e t r i m e n t  w i l l  be s u f f e r e d  where 10  l i t r e s  of 
p e t r o l  has  been borrowed and r e p l a c e d  would e n t i t l e  a n  a c c u s e d  
t o  a n  a c q u i t t a l .  Under p r e s e n t  law s u c h  a  b e l i e f  would n o t  
a s s i s t  a s  i t  was n o t  t h e  same 1 0  l i t r e s  t h a t  was r e t u r n e d .  

( (2)  where t h e  a p p r o p r i a t o r  b e l i e v e s  he would h'ave 
t h e  o w n e r ' s  c o n s e n t  i f  t h e  l a t t e r  knew of t h e  
c i r c u m s t a n c e s ;  and 

( a )  where t h e  a p p r o p r i a t o r  d o e s  n o t  know who t h e  
owner i s  and b e l i e v e s  t h a t  he c a n n o t  d i s c o v e r  
t h e  owner by t a k i n g  r e a s o n a b l e  s t e p s ,  

S u b - s e c t i o n  5 p r o v i d e s  t h a t  a  p e r s o n  who comes by some 
p r o p e r t y  i n  good f a i t h  and f o r  v a l u e  d o e s  n o t  s t e a l  i t  i f ,  on 
l e a r n i n g  t h a t  it be longs  t o  a  t h i r d  p a r t y  and t h a t  t h e  p e r s o n  
who p u r p o r t e d  t o  s e l l  o r  p l e d g e  it t o  him had no r i g h t  t o  do 
s o ,  he n e v e r t h e l e s s  keeps  i t .  T h i s  a c c o r d s  w i t h  t h e  p r e s e n t  
law.  The c i v i l  r i g h t s  of  t h e  t r u e  owner, of c o u r s e ,  r ema in  
u n a f f e c t e d .  
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S e c t i o n  97 d e a l s  w i t h  t h e  c o n c e p t  of t h e  i n t e n t  t o  pe rmanen t ly  
d e p r i v e .  
S u b - s e c t i o n  1 is  t h e  b a s i c  p r o p o s i t i o n  and p r o v i d e s  t h a t  a  
p e r s o n  s h a l l  be t a k e n  t o  i n t e n d  t o  pe rmanen t ly  d e p r i v e  a n o t h e r  
p e r s o n  of p r o p e r t y  i f  i t  i s  h i s  i n t e n t i o n  t o  t r e a t  t h e  
p r o p e r t y  a s  h i s  own t o  d i s p o s e  of r e g a r d l e s s  of t h e  r i g h t s  of 
a n o t h e r  p e r s o n .  
S u b - s e c t i o n  2 d e a l s  w i t h  bor rowing  o r  l e n d i n g  of a n o t h e r ' s  
p r o p e r t y  and p r o v i d e s  t h a t  s u c h  bor rowing  o r  l e n d i n g  amounts 
t o  a  permanent  d e p r i v a t i o n  i f  and o n l y  i f  t h e  c i r c u m s t a n c e s  
and t h e  p e r i o d  of t ime  i n  q u e s t i o n  make t h e  t r a n s a c t i o n  
e q u i v a l e n t  t o  t r e a t i n g  t h e  s u b j e c t  p r o p e r t y  a s  o n e ' s  own. 
S u b - s e c t i o n  3 q u a l i f i e s  s u b - s e c t i o n  ( 2 ) .  I t  d e a l s  w i t h  t h e  
c a s e  of one  who, hav ing  a n o t h e r ' s  p r o p e r t y ,  p a r t s  w i t h  i t  
under  a  c o n d i t i o n  a s  t o  i t s  r e t u r n  which  he  may o r  may n o t  be 
a b l e  t o  pe r fo rm,  and d o e s  s o  f o r  h i s  own p u r p o s e s  and w i t h o u t  
t h e  o w n e r ' s  a u t h o r i t y .  For  example,  i f  a  p e r s o n ,  b e i n g  s h o r t  
of f u n d s ,  t a k e s  a n o t h e r ' s  t r a n s i s t o r  r a d i o  and pawns i t ,  he i s  
t o  be r e g a r d e d  a s  hav ing  i n t e n d e d  t o  d e p r i v e  t h a t  o t h e r  p e r s o n  
pe rmanen t ly  of h i s  r a d i o .  Modern d e c i s i o n s  under  t h e  p r e s e n t  
law a r e  t o  t h e  same e f f e c t .  
S u b - s e c t i o n  4 a b o l i s h e s  t h e  r u l e  t h a t  money must be r e t u r n e d  
" i n  s p e c i e n 8  i n  o r d e r  t o  a v o i d  c o n v i c t i o n  f o r  t h e f t .  Under 
e x i s t i n g  law a  d e f e n d a n t  who i n t e n d e d  t o  r e p a y  a n  e q u i v a l e n t  
sum would be c o n v i c t e d  w h i l s t  t h e  d e f e n d a n t  who i n t e n d e d  t o  
r e p a y  i n  s p e c i e  ( i n  r e l a t i o n  t o  l a r c e n y )  would be a c q u i t t e d  
even  though b o t h  p e r s o n s  may have r e q u i r e d  t h e  money f o r  
t empora ry  pu rposes  o n l y .  For  example,  a n  employee who t a k e s  $5  
o u t  of t h e  t i l l  because  he may have missed  t h e  l a s t  bus and 
needs  a  c a b  t o  g e t  home would be exposed  t o  c o n v i c t i o n  f o r  
l a r c e n y  o n l y  i f  he had i n  f a c t  missed  t h e  l a s t  bus ,  u sed  t h e  
$ 5  f o r  a  c a b ,  and was t h u s  u n a b l e  t o  r e p a y  i n  s p e c i e .  

S e c t i o n  98 d e a l s  w i t h  s t o l e n  p r o p e r t y  and r e l a t e d  m a t t e r s .  
S u b - s e c t i o n  1 a p p l i e s  t h o s e  p r o v i s i o n s  t o  p r o p e r t y  s t o l e n  o r  
o b t a i n e d  by b l a c k m a i l ,  and t o  p r o p e r t y  s o  o b t a i n e d  o u t s i d e  t h e  
A . C . T .  b u t  b rough t  w i t h i n  i t .  F i n a l l y  i t  a p p l i e s  t h e  s t o l e n  
p r o p e r t y  p r o v i s i o n s  t o  t h e  p roceeds  of s a l e  of such  p r o p e r t y  
and t o  o t h e r  p r o p e r t y  i n t o  which t h e  o r i g i n a l  s t o l e n  p r o p e r t y  
has  been t r ansmuted  o r  broken  down. 
S u b - s e c t i o n  2 p r o v i d e s  t h a t  f o r  t h e  pu rpose  of proposed 
s u b - s e c t i o n  9 8 ( l ) ( c )  t h e  e x p r e s s i o n  " t h i e f "  i n c l u d e s  a  p e r s o n  
who h a s  o b t a i n e d  p r o p e r t y  by b l a c k m a i l .  
S u b - s e c t i o n  3 p r o v i d e s  t h a t  p r o p e r t y  c e a s e s  t o  be s t o l e n  
p r o p e r t y  i f  i t  i s  r e s t o r e d  t o  i t s  r i g h t f u l  owner, p o s s e s s o r  o r  
c u s t o d i a n ,  o r  when any  r i g h t  t o  r e s t i t u t i o n  i n  r e s p e c t  of t h e  
p r o p e r t y  c e a s e s  t o  e x i s t .  

D i v i s i o n  2 - T h e f t  and r e l a t e d  o f f e n c e s  
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Section 99 creates the offence of theft and provides a maximum 
penalty of imprisonment for 10 years. The maximum penalty 'is 
the same as that in the English and Victorian counterparts. At 
present larceny provisions carry differing penalties, some of 
them 10 years (see for example provisions dealing with the 
theft of cattle and larceny by clerks and servants). So also 
do embezzlement and fraudulent conversion, which now become 
forms of theft. As the courts temper sentences to the 
circumstances of each case, the maximum penalty of 10 years 
(i.e. the penalty available in the more serious cases under 
the present law) is considered appropriate. 

Section 100 creates the offence of robbery in simple terms as, 
in effect, stealing accomplished by the use of force or 
threats thereof and carrying a maximum penalty of imprisonment 
for 14 years. 

Section 101 creates the offence of armed robbery carrying a 
maximum penalty of imprisonment for 25 years. 

Section 102 deals with burglary. The present law requires a 
breaking and entering of a dwelling house with intent to 
commit an offence. The concept of "breakingI1 is a highly 
technical one and the proposed offence is presently covered by 
a series of sections with maximum penalties ranging from 7 to 
20 years imprisonment depending on the type of building 
involved, the time of day the offence is committed and the 
nature of the offence involved. 
Sub-section 1 provides that burglary is committed by entering, 
or remaining in, a building as a trespasser and doing so with 
intent to steal or to commit certain offences carrying a 
minimum penalty of 5 years imprisonment. The maximum penalty 
for burglary is imprisonment for 14 years. 
Sub-section 2 provides that llbuildingll ipcludes part of a 
building as well as any vehicle or vessel in or on which a 
person resides regardless of whether the vehicle or vessel is 
at the time occupied. 

Section 103 creates the offence of aggravated burglary, 
consisting of burglary committed by a person who, when 
entering, has with him any firearm, imitation firearm, 
offensive weapon, explosive or imitation explosive. Each of 
these terms is defined in proposed section 93. The maximum 
penalty is imprisonment for 20 years, consistent with exhsting 
law. I 

I 

Section 104 creates the offence of dishonestly obtaining a 
financial advantage, carrying a maximum penalty of 5 years. 
Sub-section 2 provides the definition of "obtaining a 
financial advantageN. The offence is not theft as no 
"property" is obtained. 
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S e c t i o n  105  c r e a t e s  t h e  o f f e n c e  of d i s h o n e s t l y  o b t a i n i n g  
s e r v i c e s  f rom a n o t h e r .  The o f f e n c e  c a r r i e s  a  maximum p e n a l t y  
of impr isonment  f o r  5  y e a r s  and i t s  s o u r c e  i s  t h e  U . K .  T h e f t  
Act 1978.  

S e c t i o n  106 c r e a t e s  t h e  o f f e n c e  of by d e c e p t i o n  d i s h o n e s t l y  
s e c u r i n g  t h e  r e m i s s i o n  of a n  e x i s t i n g  l i a b i l i t y ,  i n d u c i n g  a  
c r e d i t o r  t o  w a i t  f o r ,  o r  f o r e g o .  payment o r  o b t a i n i n g  any  
exempt ion  f rom o r  aba t emen t  of l i a b i l i t y  w i t h  t h e  i n t e n t i o n  t o  
make permanent  d e f a u l t .  The o f f e n c e  c a r r i e s  a  maximum p e n a l t y  
of  impr isonment  f o r  5 y e a r s  and a p p l i e s  o n l y  t o  a  l e g a l l y  
e n f o r c e a b l e  l i a b i l i t y .  I t  c a n n o t ,  t h e r e f o r e ,  be r e l i e d  on i n  
r e l a t i o n  t o  u n e n f o r c e a b l e  c o n t r a c t s  e . g .  a  minor c a n n o t  commit 
t h e  o f f e n c e  i n  r e s p e c t  of h i s  H l i a b i l i t y l l  under  a  c o n t r a c t  he 
had no l e g a l  competence t o  e n t e r  i n t o .  S i m i l a r l y ,  i t  canno t  be 
invoked i n  r e l a t i o n  t o  a  d e b t  u n l a w f u l l y  i n c u r r e d  such  a s  one  
a r i s i n g  f rom u n l a w f u l  gambl ing  o r  p r o s t i t u t i o n .  

S e c t i o n  107 c r e a t e s  t h e  o f f e n c e  of making o f f  w i t h o u t  payment 
i n  c i r c u m s t a n c e s  where t h e  o f f e n d e r  knows t h a t  immediate  
payment i s  r e q u i r e d  o r  e x p e c t e d  and he i n t e n d s  t o  a v o i d  
payment. The o f f e n c e  c a r r i e s  a  maximum p e n a l t y  of impr isonment  
f o r  2 y e a r s  and is  r e s t r i c t e d ,  by s u b - s e c t i o n  2 ,  t o  l a w f u l  
t r a n s a c t i o n s .  

S e c t i o n  108 makes it  a n  o f f e n c e  t o  d e s t r o y  o r  f a l s i f y  a c c o u n t s  
o r  a c c o u n t i n g  documents ,  o r  t o  knowingly u s e  f a l s e  a c c o u n t s  o r  
documents ,  e i t h e r  w i t h  a  v iew t o  g a i n  o r  t o  c a u s e  l o s s  t o  
a n o t h e r .  The n o t i o n  of f a l s i f i c a t i o n  is  e x p l a i n e d  i n  
s u b - s e c t i o n  2 .  The o f f e n c e  c a r r i e s  a  maxiInum p e n a l t y  of 
imprisonment  f o r  7  y e a r s .  

S e c t i o n  109 makes d i r e c t o r s ,  o f f i c e r s ,  and i n  some c a s e s ,  
members of b o d i e s  c o r p o r a t e ,  e q u a l l y  l i a b l e ,  w i t b  t h o  body 
c o r p o r a t e  i t s e l f ,  f o r  o f f e n c e s  i n v o l v i n g  d i s h o n e s t y  committed 
w i t h  t h e i r  c o n s e n t  o r  conn ivance  and makes them p u n i s h a b l e  
a c c o r d i n g l y .  

S e c t i o n  110 makes i t  a n  o f f e n c e ,  p u n i s h a b l e  by a  maximum 
p e n a l t y  f o  imprisonment  f o r  of 7  y e a r s ,  f o r  a n  o f f i c e r  of a n  
u n i n c o r p o r a t e d  a s s o c i a t i o n  t o  knowingly p u b l i s h  a f a l s e  
s t a t e m e n t  a b o u t  t h e  a f f a i r s  of t h e  a s s o c i a t i o n  w i t h  i n t e n t  t o  
g a i n  f o r  himself :  o r  a n o t h e r  or., t o  c a u s e , l o s s  t o  any  o t h e r  
pe r son .  

S e c t i o n  111 c r e a t e s  t h e  o f f e n c e  of b y , d , e c e p t i o n  d i s h o n e s t l y  
p r o c u r i n g  t h e  e x e c u t i o n  of a  v a l u a b l e  s e c u r i t y .  
S u b - s e c t i o n  2 e x t e n d s  t h e  meaning of " t h e  e x e c u t i o n "  of a  
v a l u a b l e  s e c u r i t y  and 
S u b - s e c t i o n  3 d e f i n e s  " v a l u a b l e  s e c u r i t y " .  The o f f e n c e  c a r r i e s  
a  maximum p e n a l t y  of imprisonment  f o r  7  y e a r s .  
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S e c t i o n  112 r e p l a c e s  a  number of e x i s t i n g  p r o v i s i o n s  r e l a t i n g  \ 
t o  e x t o r t i o n  by a  new s i n g l e  s imply-worded p r o v i s i o n .  T h i s  now 
o f f e n c e  of b l a c k m a i l  c r e a t e d  c a r r i e s  a  maximum p e n a l t y  of 
impr isonment  f o r  14 y e a r s .  
S u b - s e c t i o n  2 s p e c i f i e s  t h a t  a  demand w i t h  menaces is  
unwar ran t ed  u n l e s s  t h e  p e r s o n  making it b e l i e v e s  t h a t  he h a s  
r e a s o n a b l e  g rounds  f o r  making i t  and t h a t  t h e  u s e  of menaces 
i s  a  p r o p e r  method f o r  r e i n f o r c i n g  t h e  demacd. These  
p r o v i s i o n s  a v o i d  t h e  many t e c h n i c a l i t i e s  of t h e  p r e s e n t  law,  
and p r o v i d e  a  p r o p e r  t e s t ,  and one  which  a  j u r y  c a n  r e a d i l y  
a p p l y ,  f o r  d i s t i n g u i s h i n g  t h e  t r u e  b l a c k m a i l i n g  demand f rom a  
g e n u l n e  c l a i m .  The Crown must d i s p r o v e  s u c h  a  b e l i e f  beyond 
r e a s o n a b l e  d o u b t .  

S e c t i o n  113 c r e a t e s  a  new o f f e n c e  of h a n d l i n g  s t o l e n  goods ,  t o  
r e p l a c e  t h e  p r e s e n t  " r e c e i v i n g 8 u  o f f e n c e ,  and t o  cove r  s e v e r a l  
s i m i l a r  a c t i v i t i e s ,  a l l  of which i n v o l v e  h e l p i n g  t h e  t h i e f  t o  
r e a l i z e  h i s  i l l - g o t t e n  g a i n s .  
S u b - s e c t i o n  1 d e f i n e s  t h e  o f f e n c e  i n  a p p r o p r i a t e  t e r m s .  I t  i s  
s p e c i f i e d  t h a t  t h e  goods must be s t o l e n  goods and t h a t  t h e  
"hand le r I8  must know o r  b e l i e v e  t h e  goods t o  be s t o l e n .  He must 
a c t  d i s h o n e s t l y  i n  t h e  m a t t e r .  The maximum p e n a l t y  p rov ided  i s  
impr isonment  f o r  1 4  y e a r s ,  which i s  h i g h e r  t h a n  t h e  p e n a l t y  
f o r  t h e  new o f f e n c e  of t h e f t .  The h i g h e r  p e n a l t y  i s  d e s i g n e d  
t o  d e t e r  t h e  " f ence1 '  whose e x i s t e n c e  makes t h e  a c t i v i t i e s  of 
p r o f e s s i o n a l  t h i e v e s  p o s s i b l e .  
S u b - s e c t i o n  2 makes i t  c l e a r  t h a t  t h e  t h i e f  c a n n o t  be 
c o n v i c t e d  b o t h  of t h e f t  and h a n d l i n g  a r i s i n g  f rom t h e  t h e f t  
a l o n e .  

S e c t i o n  114 r e c r e a t e s  t h e  e x i s t i n g  o f f e n c e  of  a b s t r a c t i o n  of 
e l e c t r i c i t y  i n  v iew of t h e  E n g l i s h  d e c i s i o n  of Low v B l e a s e  
(1975)  Crim LR 513 which h e l d  t h a t  e l e c t r i c i t y  was e n e r g y ,  a s  
opposed t o  p r o p e r t y ,  and hence  i n c a p a b l e  of b e i n g  s t o l e n .  The 
maximum p e n a l t y  i s  impr isonment  f o r  5 y e a r s .  

S e c t i o n  115  c r e a t e s  a  new o f f e n c e  of d i s h o n e s t l y  u s i n g  a  
computer  o r  o t h e r  machine w i t h  i n t e n t  t o  g a i n  o r  t o  c a u s e  l o s s  
t o  a n o t h e r .  IuGainlu and " l o s s "  a r e  d e f i n e d  i n  t h e  new* s e c t i o n  
9 3 .  A s  a  r e s u l t  t h e  p r o v i s i o n  i s  r e s t r i c t e d  t o  a n  i n t e n t  
r e l a t i n g  t o  t h e  g a i n  o r  l o s s  of p r o p e r t y .  I t  i s  n o t  i n t e n d e d  
t o  cove r  t h e  f i e l d  i n  t h e  a r e a  of what i s  commonly c a l l e d  
lacomputer c r i m e u 1 .  I t  i s  s p e c i f i c a l l y  d i r e c t e d  t o ,  f o r  example,  
au tomat , ic  t e l l i n g  machines ,  e l e c t r o n i c  f u n d s  t r a n s f e r s  and 
c o i n  o p e r a t e d  vend ing  machines .  

S e c t i o n  1 1 6  c r e a t e s  t h e  o f f e n c e  of h a v i n g ,  away' f rom o n e 8 s  
p l a c e  of abode ,  any  a r t i c l e  f o r  u s e  i n  t h e  c o u r s e  of o r  i n  
c o n n e c t i o n  w i t h  any  b u r g l a r y  o r  t h e f t .  The o f f e n c e  c a r r i e s  a  
maximum p e n a l t y  of impr isonment  f o r  3 y e a r s .  S u b - s e c t i o n  2  
makes proof of t h e  p o s s e s s i o n  of any  a r t i c l e ,  made o r  adap ted  
f o r  u s e  i n  commi t t i ng  a  b u r g l a r y  o r  t h e f t ,  pr ima f a c i e  
e v i d e n c e  t h a t  t h e  p o s s e s s o r  had i t  w i t h  him f o r  s u c h  u s e .  I f  
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t h e  r e a s o n  f o r  t h e  p o s s e s s i o n  i s  i n  i s s u e ,  however,  t h e  
p r o s e c u t i o n  must s a t i s f y  t h e  j u r y  beyond r e a s o n a b l e  doub t  t h a t  
t h e  p o s s e s s i o n  was c r i m i n a l .  By v i r t u e  of s u b - s e c t i o n  3  on 
c o n v i c t i o n  any  s u c h  a r t i c l e  i s  f o r f e i t e d  t o  t h e  Commonwealth. 

S e c t i o n  117 r e p e a t s  i n  modern form t h e  p r e s e n t  law p r o v i d i n g  a  
minor p e n a l t y  f o r  a d v e r t i s i n g  f o r  t h e  r e t u r n  of s t o l e n  goods 
" w i t h  no q u e s t i o n s  a s k e d " .  The maximum p e n a l t y  is  a  f i n e  of 
$1 ,000 .  The e x i s t i n g  p r o v i s i o n  i s  s e c t i o n  528. 

S e c t i o n s  118 and 1 1 9  r e c r e a t e  t h e  e x i s t i n g  p r o v i s i o n s  d e a l i n g  
w i t h  s t o l e n  p r o p e r t y  h e l d  by d e a l e r s  and t h e  d i s p o s a l  of 
s t o l e n  p r o p e r t y  i n  c a s e s  where t h e  t r u e  owner c a n n o t  be 
a s c e r t a i n e d .  The e x i s t i n g  p r o v i s i o n  a r e  s e c t i o n  93A and 93B 
which a r e  t o  be r e p e a l e d  by c l a u s e  6 .  

S e c t i o n  120 c r e a t e s  t h e  o f f e n c e  of u n l a w f u l l y  t a k i n g  a  v e h i c l e  
o r  d r i v i n g  o r  r i d i n g  i n  a  v e h i c l e  knowing i t  t o  have  been 
t a k e n  w i t h o u t  l a w f u l  a u t h o r i t y .  The maximum p e n a l t y  is  
impr isonment  f o r  5 y e a r s .  Permanent  d e p r i v a t i o n  i s  n o t  a n  
e l emen t  of t h i s  o f f e n c e .  
S u b - s e c t i o n  2  p r o v i d e s  t h a t  a  p e r s o n  i s  n o t  g u i l t y  i f  he 
e i t h e r  had l a w f u l  a u t h o r i t y  o r  i f  he b e l i e v e d  t h a t  t h e  owner 
would have c o n s e n t e d  under  t h e  c i r c u m s t a n c e s .  Again t h e  Crown 
must d i s p r o v e  s u c h  a  b e l i e f  beyond r e a s o n a b l e  d o u b t .  
S u b - s e c t i o n  3 is  a n  a l t e r n a t i v e  v e r d i c t  p r o v i s i o n  which 
p e r m i t s  a j u r y  t o  c o n v i c t  of t h i s  o f f e n c e  i n  c a s e s  where t h e  
c h a r g e  i s  t h e f t  b u t  t h e  j u r y  f i n d s  a n  a b s e n c e  of a n  i n t e n t  t o  
pe rmanen t ly  d e p r i v e .  
S u b - s e c t i o n  4 d e f i n e s  "owner" and I 1 v e h i c l e " .  

S e c t i o n  1 2 1  p r o v i d e s  t h a t  where a  c o u r t  c o n v i c t s  a  p e r s o n  of 
a n  o f f e n c e  of t h e f t ,  b l a c k m a i l ,  o r  h a n d l i n g  s t o l e n  goods ,  i t  
may make a n  o r d e r  f o r  r e s t i t u t i o n  of t h e  goods ,  o r  f o r  t h e  
payment of compensa t ion ,  e i t h e r  t o  t h e  owner of t h e  goods o r  
t o  any  p e r s o n  who h a s ,  s i n c e  t h e  t h e f t  o c c u r r e d ,  i n  good f a i t h  
bought  them o r  l e n t  money on them. The c o u r t  i s  n o t  t o  a c t  i n  
t h i s  r e g a r d  u n l e s s  i n  i t s  o p i n i o n  t h e  r e l e v a n t  f a c t s  have 
appea red  i n  e v i d e n c e  a t  t h e  t r i a l  o r  a p p e a r  i n  a v a ' i l a b l e  
documents .  T h i s  s e c t i o n  r e p l a c e s  e x i s t i n g  p r o v i s i o n s  w i t h  
s i m i l a r  e f f e c t .  U n l i k e  t h e  V i c t o r i a n  p r o v i s i o n s ,  t h e  l i m i t  of 
any  r e s t i t u t i o n  o r d e r  i s  n o t  r e s t r i c t e d  by t h e  amount of money 
found on t h e  p e r s o n  found g u i l t y  a t  t h e  t ime  when he was 
a r r e s t e d .  A d d i t i o n a l l y ,  t h e  amount of any  o r d e r  made becomes a  
d e b t  due  t o  t h e  p e r s o n  i n  whose f a v o u r  t h e  o r d e r  i s  made. 

S e c t i o n  122 p e r m i t s  a  c o u r t  t o  o r d e r  t h e  payment of 
compensa t ion  i n  c a s e s  where a  motor v e h i c l e  has  been s t o l e n ,  
t h e  s u b j e c t  of a n  a t t e m p t e d  t h e f t  o r  t a k e n  w i t h o u t  l a w f u l  
a u t h o r i t y  and i t  o r  p r o p e r t y  c o n t a i n e d  i n  i t  has  been damaged 
o r  d e s t r o y e d .  
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S e c t i o n  123  p e r m i t s  a  c o u r t  t o  c a n c e l  o r  suspend t h e  l i c e n c e  
of a  p e r s o n  o r ,  where he i s  n o t  t h e  h o l d e r  of a  l i c e n c e ,  t o  
d i s q u a l i f y  him f rom o b t a i n i n g  s u c h  a  l i c e n c e ,  a f t e r  f i n d i n g  
him g u i l t y  of s t e a l i n g ,  a t t e m p t i n g  t o  s t e a l  o r  of u n l a w f u l l y  
t a k i n g  a  motor  v e h i c l e .  

S e c t i o n  124 r e s t a t e s  t h e  e x i s t i n g  g e n e r a l  d e f i c i e n c y  p r o v i s i o n  
( s e c t i o n  1 6 1 )  which  p e r m i t s  c o n v i c t i o n  i n  r e s p e c t  of t h e  4 

( 

d e f i c i e n t  sum i n  c a s e s  where i n d i v i d u a l  t h e f t s  canno t  be 
i d e n t i f i e d .  

S e c t i o n  125 i s  p r o c e d u r a l ,  and d e a l s  w i t h  t h e  number of 
p e r s o n s  who may be cha rged  i n  one  i n d i c t m e n t  r e l a t i n g  t o  t h e  
same s t o l e n  p r o p e r t y  and e v i d e n c e  of d e s p a t c h  o r  f a i l u r e  t o  
r e c e i v e  where p r o p e r t y  i s  s t o l e n  i n  t h e  c o u r s e  of t r a n s m i s s i o n .  

S e c t i o n  126 r e s t a t e s  t h e  a l t e r n a t i v e  v e r d i c t  p r o v i s i o n  i n  
r e l a t i o n  t o  t h e  new o f f e n c e s  of t h e f t  and h a n d l i n g  s t o l e n  
goods .  I f  t h e  j u r y  i s  s a t i s f i e d  t h a t  t h e  accused  e i t h e r  s t o l e  
o r  hand led  b u t  i s  u n a b l e  t o  d e t e r m i n e  which  o f f e n c e  was 
committed i t  s h a l l  c o n v i c t  of t h e f t  - t h a t  o f f e n c e  c a r r y i n g  
t h e  l o w e s t  p e n a l t y .  

D i v i s i o n  3  - C r i m i n a l  Damaqe t o  P r o p e r t y  

S e c t i o n  127 is  t h e  i n t e r p r e t a t i o n  s e c t i o n  f o r  t h e  pu rpose  of 
t h i s  D i v i s i o n .  
S u b - s e c t i o n  1 p r o v i d e s  a  d e f i n i t i o n  of t h e  t e rm " p r o p e r t y u t  f o r  
t h e  p u r p o s e s  of t h i s  D i v i s i o n .  
S u b - s e c t i o n  2  d e a l s  w i t h  che  c o n c e p t  of p r o p e r t y  b e l o n g i n g  t o  
a n o t h e r .  P a r a g r a p h  ( a )  p r o v i d e s  t h a t  p r o p e r t y  i s  t o  be t r e a t e d  
a s  b e l o n g i n g  t o  any  p e r s o n  who p o s s e s s e s  o r  c o n t r o l s  i t .  
P a r a g r a p h  ( b )  p r o v i d e s  t h a t  p r o p e r t y  i s  t o  be t r e a t e d  a s  
b e l o n g i n g  t o  a n y  p e r s o n  who has  a  p r o p r i e t a r y  r i g h t  o r  
i n t e r e s t  i n  t h e  p r o p e r t y  ( e x c e p t  f o r  c e r t a i n  e q u i t a b l e  
i n t e r e s t s ) .  P a r a g r a p h  ( c )  p r o v i d e s  t h a t  p r o p e r t y  i s  t o  be ( I  

t r e a t e d  a s  b e l o n g i n g  t o  any  p e r s o n  who h a s  a  c h a r g e  on t h e  I 

p r o p e r t y .  I 

S u b - s e c t i o n  3  p r o v i d e s  t h a t  p r o p e r t y  s u b j e c t  t o  a  t r u s t  i s  t o  
be r e g a r d e d  a s  b e l o n g i n g  t o  a n y  p e r s o n  e n t i t l e d  t o  e n f o r c e  t h e  
t r u s t .  
S u b - s e c t i o n  4 p r o v i d e s  t h a t  p r o p e r t y  of a  c o r p o r a t i o n  s o l e  
( e . g .  t h e  P u b l i c  T r u s t e e )  c o n t i n u e s  t o  be long  t o  t h e  
c o r p o r a t i o n  even  i f  t h e r e  i s  a  t empora ry  vacancy  i n  t h e  o f f i c e .  
S u b - s e c t i o n  5  d e a l s  w i t h  t h e  c o n c e p t  of when a  p e r s o n  i s  t o  be 
t a k e n  t o  have a c t e d  i n t e n t i o n a l l y  i n  d e s t r o y i n g  o r  damaging 
p r o p e r t y .  P a r a g r a p h  ( a )  p r o v i d e s  t h a t  a  p e r s o n  w i l l  be t a k e n  
t o  have a c t e d  i n t e n t i o n a l l y  i f  he i n t e n d e d  t o  d e s t r o y  o r  
damage any  p r o p e r t y .  P a r a g r a p h  ( b )  p r o v i d e s  t h a t  a  p e r s o n  w i l l  
be t a k e n  t o  have a c t e d  i n t e n t i o n a l l y  i f  he a c t e d  w i t h  t h e  
knowledge o r  b e l i e f  t h a t  t h e  r e l e v a n t  consequences  were  more 
l i k e l y  t h a n  n o t  t o  f l o w  f rom h i s  c o n d u c t .  
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S u b - s e c t i o n  6 s t a t e s  when a  p e r s o n  i s  t o  be t a k e n  t o  have  
i n t e n d e d  by d e s t r u c t i o n  o r  damage of p r o p e r t y  t o  endanger  t h e  
l i f e  of a n o t h e r .  P a r a g r a p h  ( a )  p r o v i d e s  t h a t  a  p e r s o n  w i l l  be 
t a k e n  t o  have a c t e d  i n t e n t i o n a l l y  i f  he i n t e n d e d  t o  endanger  
t h e  l i f e  of any  o t h e r  p e r s o n  and P a r a g r a p h  ( b )  p r o v i d e s  t h a t  a  
p e r s o n  w i l l  be t a k e n  t o  have  a c t e d  i n t e n t i o n a l l y  i f  he a c t e d  
w i t h  t h e  knowledge o r  b e l i e f  t h a t  r e l e v a n t  consequences  were  
more l i k e l y  t h a n  n o t  t o  f l o w  from h i s  c o n d u c t .  

S e c t i o n  128 c r e a t e s  t h r e e  o f f e n c e s  of d e s t r o y i n g  o r  damaging 
p r o p e r t y  by means o t h e r  t h a n  f i r e  o r  e x p l o s i v e .  
S u b - s e c t i o n  1 c r e a t e s  t h e  o f f e n c e  of i n t e n t i o n a l l y  damaging o r  
d e s t r o y i n g  p r o p e r t y  b e l o n g i n g  i n  whole o r  i n  p a r t  t o  a n o t h e r .  
The maximum p e n a l t y  i s  impr isonment  f o r  1 0  y e a r s .  
S u b - s e c t i o n  2  c r e a t . e s  t h e  a g g r a v a t e d  o f f e n c e  of d e s t r o y i n g  o r  
damaging any  p r o p e r t y ,  i n c l u d i n g  t h e  a c c u s e d ' s  own, w i t h  
i n t e n t  t o  endanger  t h e  l i f e  of a n o t h e r .  The maximum p e n a l t y  i s  
impr isonment  f o r  20 y e a r s .  F i n a l l y ,  
S u b - s e c t i o n  3 c r e a t e s  t h e  o f f e n c e  of damaging o r  d e s t r o y i n g  
p r o p e r t y  i n c l u d i n g  t h e  a c c u s e d ' s  own, w i t h  a n  i n t e n t  t o  g a i n  
o r  t o  c a u s e  l o s s .  The maximum p e n a l t y  i s  impr isonment  f o r  15  
y e a r s .  

S e c t i o n  129 c r e a t e s  t h e  same o f f e n c e s  a s  proposed  s e c t i o n  128 
e x c e p t  t h a t  t h e  means of damage o r  d e s t r u c t i o n  i s  by t h e  u s e  
of f i r e  o r  e x p l o s i v e .  The maximum p e n a l t i e s  a r e  impr isonment  
f o r  15 ,  25 and 20 y e a r s  r e s p e c t i v e l y .  

S e c t i o n  130  d e a l s  w i t h  t h e  c o n c e p t  of " l a w f u l  excuse"  f o r  t h e  
pu rposes  of s e c t i o n s  128 and 129.  T h i s  p r o v i s i o n  o p e r a t e s  i n  
a d d i t i o n  t o  any  e x i s t i n g  d e f e n c e s  of " l a w f u l  e x c u s e n  
r e c o g n i s e d  by law. 
S u b - s e c t i o n  1 p r o v i d e s  t h a t  where a  p e r s o n  i s  cha rged  w i t h  a n  
o f f e n c e  under  proposed  new s u b - s e c t i o n 6  1 2 8 ( 1 )  and $ 2 9 ( 1 )  t h a t  
p e r s o n  s h a l l  be t a k e n  t o  have a  " l a w f u l  excuse1I i f  a t  t h e  t i m e  
of t h e  a l l e g e d  conduc t  he b e l i e v e d  t h a t :  

( a )  t h e  p r o p e r t y  damaged o r  d e s t r o y e d  be longed  
s o l e l y  t o  him; 

( b )  he had a  r i g h t  o r  i n t e r e s t  i n  t h e  p r o p e r t y  
which a u t h o r i s e d  him t o  engage  i n  t h e  c o n d u c t ;  
0 r  

( C  he would have t h e  o w n e r ' s  c o n s e n t  i f  t h e  l a t t e r  
knew of t h e  c i r c u m s t a n c e s  OR i f  he engaged i n  
t h e  a l l e g e d  conduc t  i n  o r d e r  t o  p r o t e c t  
p r o p e r t y  ( o r  a  r i g h t  o r  i n t e r e s t  i n  p r o p e r t y )  
be long ing  t o  him o r  a n o t h e r  and a t  t h e  t i m e  of 
s u c h  conduc t  he b e l i e v e d  t h a t :  
( i )  t h e  p r o p e r t y  he s o u g h t  t o  p r o t e c t  was i n  
need of immediate  p r o t e c t i o n ,  and 
( i i )  t h e  means by which he p r o t e c t e d  t h e  
p r o p e r t y  were r e a s o n a b l e  i n  a l l  t h e  
c i r c u m s t a n c e s .  
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Sub-section 2 deals with the concept of "right or interest in 
property" for the purpose of this section. 

Section 131 dealing with the defacing of premises, re-enacts 
existing section 546 which is repealed by section 13 of this 
Ordinance. The maximum penalty is a fine of $1,000 or 
imprisonment for 6 months. 

Proposed Section 132 creates the offences of: 
(a) threatening in any manner to destroy or damage 

property belonging wholly or partly to another; 
and 

(b) threatening in any manner to destroy or damage 
ones own property in a manner which is likely 
(to the knowledge or belief of the offender) to 
endanger the life of another. 

These offences carry a maximum penalty of imprisonment for 10 
years. 

Section 133 creates the offence of possessing an article with 
the intention of that article being used for the commission of 
an offence against proposed new sections 128 and 129. The 
maximum penalty is imprisonment for 10 years. - - - - - 

Section 134 creates an offence in relation to "hoaxu 
communications. That is, the section creates the offence of 
knowingly making in any manner an untrue representation that 
any person (including the person making the communication) or 
property or both are in danger and carrying a maximum penalty 
of imprisonment for 5 years. 

Section 135 is an alternative verdict provision in relation to 
offences in this Division. The provision enables a jury to 
return an alternative verdict where they are satisfied that 
the accused is not guilty of the offence charged but is guilty 
of another offence under this Division carrying a lesser 
penalty. 

Division 4 - Miscellaneous 

Section 136 creates an offence of hindering the working of a 
mine carrying a maximum penalty of imprisonment For 7 years'. 
This section re-inserts existing s'ection 223 which is, repealed 
by section 6 of this Ordinance. 

I 
Section 137 creates an offence of unlawfully removing any 
article etc which is used for securing a wall of a river, 
canal etc carrying a maximum penalty of imprisonment for 7 
years. This section re-inserts existing section 226 which is 
repealed by section 6 of this Ordinance. 

Section 138 creates offences relating to the obstructing of 
any navigable river or canal carrying a maximum penalty of 
imprisonment for 7 years. This section re-inserts existing 
section 226 which is repealed by section 6 of this Ordinance. 
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S e c t i o n  1 3 9  c r e a t e s  o f f e n c e s  i n  r e l a t i o n  t o  r a i l w a y s  c a r r y i n g  
a  maximum p e n a l t y  of impr isonment  f o r  1 0  y e a r s .  T h i s  s e c t i o n  
r e - i n s e r t s  e x i s t i n g  s e c t i o n  230 which i s  r e p e a l e d  by s e c t i o n  6 
of t h i s  Ord inance .  

S e c t i o n  140 c r e a t e s  t h e  o f f e n c e  of o b s t r u c t i n g  r a i l w a y  e n g i n e s  
c a r r y i n g  a  maximum p e n a l t y  of impr isonment  f o r  3 y e a r s .  T h i s  
s e c t i o n  r e - i n s e r t s  e x i s t i n g  s e c t i o n  232 which i s  r e p e a l e d  by 
s e c t i o n  6 of t h i s  Ord inance .  

S e c t i o n  1 4 1  i s  a n  a l t e r n a t i v e  v e r d i c t  p r o v i s i o n  e n a b l i n g  a  
j u r y  t o  r e t u r n  a n  a l t e r n a t i v e  v e r d i c t  where t h e y  a r e  s a t i s f i e d  
t h a t  a  p e r s o n  i s  n o t  g u i l t y  of a n  o f f e n c e  charged  a g a i n s t  
p roposed  s e c t i o n  139 b u t  a r e  s a t i s f i e d  t h a t  he i s  g u i l t y  of a n  
o f f e n c e  a g a i n s t  new proposed  s e c t i o n  140 .  The p r o v i s i o n  i s  a  
r e - enac tmen t  of e x i s t i n g  s e c t i o n  231  which is  r e p e a l e d  by 
s e c t i o n  6 of t h i s  Ord inance .  

S e c t i o n  142 c r e a t e s  t h e  o f f e n c e  of d i s p l a y i n g  a  f a l s e  s i g n a l  
w i t h  i n t e n t  t o  endanger  a  v e s s e l  c a r r y i n g  a  maximum p e n a l t y  of 
impr isonment  f o r  10  y e a r s .  T h i s  s e c t i o n  r e - i n s e r t s  e x i s t i n g  
s e c t i o n  240 which is  r e p e a l e d  by s e c t i o n  6 of t h i s  Ord inance .  

S e c t i o n  143  c r e a t e s  o f f e n c e s  r e l a t i n g  t o  buoys e t c  c a r r y i n g  a  
maximum p e n a l t y  of 7 y e a r s .  T h i s  s e c t i o n  r e - i n s e r t s  e x i s t i n g  
s e c t i o n  242 which i s  r e p e a l e d  by s e c t i o n  6 of t h i s  Ord inance .  

S e c t i o n  144 c r e a t e s  t h e  o f f e n c e  of u n l a w f u l l y  removing 
. a r t i c l e s  on p u b l i c  d i s p l a y  f rom a  b u i l d i n g  open t o  t h e  p u b l i c  

f o r  t h e  v i ewing  of t h a t  d i s p l a y .  Such a  removal  does  n o t  
c o n s t i t u t e  t h e f t ,  s i n c e  it  d o e s  n o t  i n v o l v e  d i s h o n e s t y  o r  a n  
i n t e n t i o n  t o  pe rmanen t ly  d e p r i v e .  The maximum p e n a l t y  i s  
impr isonment  f o r  5 y e a r s .  

S e c t i o n  145 r e c r e a t e s  t h e  o f f e n c e s  c o n t a i n e d  i n  t h e  r e p e a l e d  
s e c t i o n  1 1 4  of t h e  Crimes Act  1900 ( s e c t i o n  6 o f t h i s  
O r d i n a n c e )  r e l a t i n g  t o  b e i n g  found w i t h  i n t e n t  t o  commit a n  
o f f e n c e .  The maximum p e n a l t y  i s  impr isonment  f o r  5 y e a r s .  

S e c t i o n  1 4 6  and 147 c r e a t e  t h e  o f f e n c e s  which p r e s e n t l y  e x i s t  
by v i r t u e  of t h e  I m p e r i a l  F o r c i b l e  E n t r y  Ac t s  d a t i n g  back t o  
1381.  Those Ac t s  a r e  r e p e a l e d  by s e c t i o n  13  of t h i s  Ord inance .  
The maximum p e n a l t y  i s  a  f i n e  of $2000 o r  imprisonment  f o r  1 2  
months.  

S e c t i o n  148 a p p l i e s  t h e  p r o v i s i o n s ~ o f ' ~ i v i s i o n s  2  an.d 3 . t o  t h e  
p r o p e r t y  of m a r r i e d  p e r s o n s  i n c l u d i n g  j o i n t l y  owned p r o p e r t y .  
S u b - s e c t i o n  1 p r o v i d e s  t h a t  s p o u s e s  c a n  s t e a l  o r  damage s u c h  
p r o p e r t y ,  and be c r i m i n a l l y  l i a b l e  f o r  d o i n g  s o ,  a s  i f  t h e y  
were n o t  m a r r i e d .  
S u b - s e c t i o n  2  p r o v i d e s  t h a t  one s p o u s e  may b r i n g  p r o c e e d i n g s  
f o r  t h e f t  o r  damage t o  p r o p e r t y  a g a i n s t  t h e  o t h e r  a s  i f  t h e y  
were  n o t  m a r r i e d ,  and t h a t  a  s p o u s e  who does  s o  s h a l l  be a  
competent  w i t n e s s  f o r  t h e  p r o s e c u t i o n .  However, t h e  
s u b - s e c t i o n  does  n o t  go s o  f a r  a s  making t h e  spouse  a  
c o m p e l l a b l e  w i t n e s s .  
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Sub-section 3 requires the consent of the Attorney-General or 
the Director of Public Prosecutions (or a person authorized by 
the Director of Public Prosecutions) to the institution of 
proceedings at the instance of the other party to the 
marriage. However, 
Sub-section 4 provides that the consent of the 
Attorney-General or the Director of Public Prosecutions is not 
required where: 

( a  a third person is charged jointly with the 
offending spouse, or 

(b) at the time of the alleged offence the spouses 
were living separate and apart. 

Sub-section 5 provides that the consent requirement does not 
prevent the arrest, or the remand in custody or on bail, of 
any person charged with an offence, if the arrest is made 
without a warrant or the warrant issued on the information of 
a third party. However the matter cannot proceed further 
without the consent required pursuant to proposed sub-section 
3. This exception is to protect the interests of a spouse 
whose partner may be seeking to leave the jurisdiction with 
either the joint property or the property of the remaining 
spouse. 

Proposed Section 149 is procedural and deals with the 
description of joint owners etc in indictments. 

Proposed Section 150 is procedural and deals with the 
description of title deeds indictments. 

Proposed Section 151 dealswith the description of money or 
any valuable security in an indictment. 

Authorised by the 
Attorney-General . 
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