
EXPLANATORY STATEMENT 

SUBJECT: AUSTRALIAN CAPITAL TERRITORY SEAT OF GOVERNMENT 
( ADMINISTRAT~ON) ACT 1910 - CRIMES (AHENIFENTI ORDINANCE (No 5 )  1985 

3 1 0 -  6 2  ,.1485 

sub-section 12(1) of Ehe Sear of Government (Administfarion) 
~ t t  1910 provides that the Governor-General may make Ordinances 

.- . for the peace ordet and good government of the Australian 
., Capital Territory. 

The purpose of this Ordihance and the cognate Evidence 
(Amendment) Ordinance (N0.2) '1985 is to reform all provisions 
contained in the Crimes Acr 1900 New South Wales in its 
application to the Alletralian C a p i c a l  Territory (Crimes A c t  
1900) which relare to sexual offences and to remove artificial 
dis~inctions becween trials involving sexual offences and other 

. ., criminal trials. The ohjetts of chis Ordinance are, inter alia: 

( a )  the balancing of the rights of the viccim with those of 
the accused enabling the accused to obtain a fair t r i a l  
bur: avoiding fur1:her degradarion and humiliation of the 
victim; 

(b) by this f a i ~ n e s ~  the cteation of a situation more 
conducive 'to vicei.ms reporting sexual assaulrs; 

(c) th e  restating of sexual offences in a more contemporary 
and relevant maetner so as to place emphasis on the 
accompanying vio1,enee and so as ro include forms of 
penerracion of che vicrim other than traditional s e x u a l  
intercourse; ahd 

(d) the recognirion of the equaliry of statuE of all pefsons. 

I n  relation to ( a )  above there has been a growing awareness 
that the criminal law has Failed to adequately address the 
plighc of victims generally. N o w h e ~ e  has t h i e  occurred more 
than in the area of ;cape law where cross-examination of the 

*d victim or evidence of c h a t  person's repurarion is permissible 
notwithstanding that it can cast such a slur on the 
complainant's character as to, in any other criminal trlal. 
lead to the accused's characrer coming into issue. COnseqUently 
victims have a perception that it is they, not the accused, who 
are on trial. 

With respect to (b), s1:udies conducted in the United States and 
i h '  Australia suggest 1:har ohly a small proportion of alleged 
rapes a r e  officially reported. Additionally it is suggested by 
persons working in r a p e  crisis centres thac many cliencs are 
unvilling to report such alleged offences. In 1975 the 
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~ u s c r a l i a n  Bureau of Census and  s t a t i s c i k s  and c h e  A u s t r a l i a n  
I n s t i  c u t e  of c r i m i n o l o g y  c o n d u c t e d  a .  ' 6e l f  r e p o r t  ' s t u d y  
e n t i t l e d  'GeneKal S o c i a l  Survey  of  C r i m e  V i c t i m s ' .  Accord ing  Po 
t h e  s u r v e y  r e s u l r s  o n l y  2 0 %  of p e r s o n s  who c l a i m e d  t o  have been 

-  aped ~ e p o r c e d  cbe  o f f e n c e .  Assuming t h a t  figure t o  r emain  
a e c u r a c e  ( b e a r i n g  in m i n d  t h a t  r e f o r m s  h a v e  been  made i n  a 
number of S t a c e s )  it means t h a t  a b o u t  72% of v i c t i m s ,  f o r  
v a r i o u e  r e a s o n s ,  have i l l s u f f i c i e n t  f a i c h  i n  t h e  c r i m i n a l  
j u g t i c e  s y s t e m  t o  b r i n g  tile maccer t o  n o t i c e .  From a c r i m i n a l  
l a w  p o l i c y  v i e v p o i n r  t h i s  has s e r i o u s  i m p l i c a t i o n s  i n  r e l a t i o n  
t o  d e t e r r e n c e  g e n e r a l l y .  lrlore importantly i t  can l e a d  co t h e  
development of a  c l a s s  of p e r s o n s  who b e l i e v e  r h a ~  t h e y  c a n  
r e p e t i t i v e l y  engage i n  c h i s  cype of  g r o s s . a n t i - s o c i a l  b e h a v i o u r  
w i t h  impuni ty .  

I n  k e l a t i o n  t o  ( c )  above,  p o l i c e  a u t h o r i t i e s  i n  N e w  S o u t h  Wales 
have indicated c h a t  u n t i l  approximately 5 years ago  t t a d i r i o n a l  
i n t e r c o u r s e  was i n v o l v e d  I L ~  most r ape  c a s e s .  T h i s  p a t t e r n  h a s  
now changed and p r e s e n t ' l y  i n  more t h a n  50% o f  c a s e s  a n a l  o r  
o r a l  i n t e r c o u r s e .  either i n  a d d i t i o n  t o  o r  i n  l i e u  of 
p e n i l e / v a g i n a l  i n t e r c o u r s e  o c c u r s .  Some victims have i n d i c a t e d  
rhac they  have f e l t  more d e g r a d e d  a n d  h u m i l i a t e d  by what  t h e y  
regarded  a s  y n n a c u r a l  p e n e t r a t i o n  t h a n  by t h e  t r a d i t i o n a l  
p e n e t r a r i o n .  For  t h i s  r e a s o n  t h e  o f f e n c e s  h a v e  been  widened t o  
i n c l u d e  o t h e r  fo rms  of p e l a e c r a t i o n  and  f o r  t h e  same r e a s o n  che 
term ' r a p e ' ,  w h i c h  i s  a r e r m  of a r c  n o t  a p p l i c a b l e  t o  Che w i d e r  
range .  has  nor. been r e t a i n e d  i n  t h e  p roposed  O r d i n a n c e .  

I n  r e l a c i o n  r o  ( d )  bo th  h a f e r o s e x u a l  and homosexual  i n t e r c o u r s e  
has been treated i n  t h e  same manner,  a t t r a c t i n g  the same 
penalties. T h i s  h a s  been a c h i e v e d  by c r e a t i n g  a l l  o f f e n c e s  i n  
gender  neucral .  t e rms  a n d  r e s u l t s  i n  a n  e q u a t i n g  o f  t h e  age of  
consenr  r e g a r d l e s s  of  c h e  n a t u r e  of t h e  s e x u a l  i n t e r c o u r s e .  
Finally p e j o r a t i v e  t e rms  such a s ' i d i o ~ '  and ' i m b e c i l e '  have 
been e x c i s e d .  

B r i e f  O u c l i n e  of t h e  scheme of  ProPosed Crimes (Amendment) 
0 r d  inance 

I n  r e l a t i o h  t o  m a c t e r s  ocher  chan  incest, t h e  o f f e n c e s  f a l l  
i n t o  t h r e e  c a t e g o r i e s  a s  f o l l o w s :  

. ( i )  Of fences  i n v o l v i n g  v j .o lence  o r  t h r e a t e n e d  v i o l e n c e  virh a n  
accompanying i n t e n t  t o  engage  i n  s e x u a l  i n c e r c o u ~ s e  ( a s  
d e f i n e d )  o r  v i r h  i n t e n t  L O  commic a n  a c t  of i n d e c e n c y .  I n  
c h i s  c a c e g o r y  of o f f e n c e  t h e  i n t e r c o u r s e  o r  a c t  of  
indecency  need n o t  clccur b u t  i f  it does it e v i d e n c e s  t h e  
i n t e n t i o n  with w h i c h  c h e  v i o l e n c e  v a s  i n f l i c t e d  O K  t h e  
t h r e a t  t h e r e o f  made, 

i i )  O f f e n c e s  i n v d l v i n g  t h e  e n g a g i n g  i n  s e x u a l  i n c e r c o u r s e  o r  
t h e  commi t t ing  of  an a c t  of i n d e c e n c y  v i c h o u c  the c o n s e n t  
of r h e  o t h e r  p a r t y .  
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i i i )  o f f e n c e s  i n v o l v i n g  t h e  e n g a g i n g  i n  i n t e r c o u r s e .  o r  t h e  
commiss ion  of a n  a c t  of i n d e c e n c y , .  v i t h  p e r s o n s  u n d e r  rrhe 
a g e  o f  s i x t e e n .  With o n e  e x c e p t i o n  c o n s e n r  i s  n o t  i n  i s s u e  
a s  c h e  p r o p o s e d  l a w  d o e s  n o t  r e c o g n i s e  t h e  a b i l i c y  o f  t h e  
young p e r s o n  c o  g i v e  a n  e f f e c t i v e  c o n s e n t .  

w i t h  r e s p e c t  t o  i n c e s r ,  c h e  r e l e v a n t  6 e c t i o n .  i n  a d d i t i o n  t o  
r e f l e c t i n g  r h e  g e n e c i c  b a s i s  o f  t h e  o f f e n c e ,  h a v e  b e e n  d r a f t e d  
t o  a p p l y  LO s t e p - c : h i l d r e n  and c h i l d r e n  i n  d e  f a c t o  
r e l a t i o n s h g p s  a6 w e l l .  The o f f e n c e s  f a l l  i n c o  t h r e e  c a t e g o r i e s  
d e p e n d i n g  o n  t h e  a g e  o f  t h e  p a r c i c i p a n r s .  .The m o s t  s e t i o u e  
i n v o l v e s  c h i l d r e n  u n d e r  t e n .  t h e  n e x t  p e r s o n s  u n d e r  s i x r e e n  and 
t h e  l e a s t  s e r i o u s  perso lns  o v e r  s i x t e e n .  

DETAILS OF PROPOSED ORDINANCE 

s e c t i o n  1 and 2 a r e  t h e  S h o c t  T i t l e  a n d  f o r m a l  p r o v i s i o n s .  

S e c t i o n  3 r e p e a l s  e x i s t i n g  s e c t i o n  9 0  d e a l i n g  W i t h  a b d u c t i o n  of 
y o u n g , p e t s o n s  and r e - e n a c t s  i c  i n  g e n d e r  n e u t r a l  t e r m s .  

S e c t i o n  4 i s  t h e  ma in  p r o v i s , i o n .  I c  i n s e r t s  a new P a r t  I I I A ,  
wh ich  c o n t a i n s  t h e  Inev p ~ o v i s i o n s  i n  r e l a t i o n  t o  s e x u a l  
o f f e n c e s .  i n t o  e h e  C r i m e s  A c t ,  1900 .  T h e s e  p r o v i s i o n s  vill be 
e x p l a i n e d  i n  d e t a i l  b e 1 . 0 ~ .  

S e c t i o n  5 a b o l i s h e s  t h e  common law o f f e n c e s  o f  r a p e  and 
accempced r a p e .  

s e c t i o n  6 i s  a  r r a n s i t i o n  p r o v i s i o n  i n  s t a n d a r d  f o r m  e n s u r i n g  
t h a t  t h e  a b o l i t i o n  i n  S e c t i o n  5 r e l a t e s  o n l y  t o  c o n d u c t  a f t e r  

'1 t h e  commencement o f  thfa o r d i n a n c e .  

S e c c i o n  7 r e p e a l s  s e c t i o n s  6 2  t o  131, 8 6  t o  8 9 ,  9 1 A  ca 91D. 3 7 9  
and  381 of che C r i m e s  A c t  and r e p e a l s  t h e  Law Reform ( s e x u a l  
B e h a v i o u r )  O r d i n a n c e  1976. 

S e c c i o n  8 i s  a c o n s e q u c n c i a l  amendment. 

AMENDMENTS MADE BY CLAUSE 4 

S e c t i o n  4 i n s e c t s  a nev Pa r r :  I I I A ,  headed  ' S e x u a l  O f f e n c e s 1 ,  
i n c o  r h e  C r i m e s  Acr 1 9 0 0 .  N e w  p r o v i s i o n s  a r e  a s  f o l l o w s  - 

S e c r i o n  9 2  p r o v i d e s  a  d e f i n i r i o n  of t h e  t e r m  ' s e x u a l  
i n t e r c o u r s e t  f a r  t h e  p u r p o s e  o f  t h i s  P a r t .  The d e f i n i r i o n  
i s  s i g n i f i c a n t l y  w i d e r  t h a n  t h e  c o n c e p t  o f  ' p e n e t r a t i o n '  
v h i c h  i s  r e l e v a r l t  t o  t h e  e x i s t i n g  l a w  of r a p e .  P roposed  
p a r a g r a p h  9 2 ( e )  d e e m s  a  c o n t i n u a t i o n  o f  sexual i n t e r c o u r s e  
a s  d e f i n e d  i n  p a r a g r a p h s  ( a )  Eo ( d )  i n c l u s i v e  t o  
c o n s r i t u t e  s e x u a l  intercourse.  his p e r m i t s  b a d i  ly h a r m  
inflicted d u r i n g  i n t e r c o u r s e  r o  amount t o  sexual a s s a u l t  
i n  che  f i r s t  o c  s e c o n d  d e g r e e .  1 C  a l s o  r e c o g n i s e s  c h e  
r i g h r  o f  a p e c s o n  t o  w i t h d r a w  c o n s e n t  a r  a n y  s t a g e  
a l t h o u g h ,  i n  t h e  a b s e n c e  of  o t h e r  f a c t o r s .  i t  is u n l i k e l y  
r h a t  a p r o s e c u t i o n  vould r e s u l c  i n  t h e s e  c i r c u m ~ t a n c e s .  
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s e c t i o n s  9 2 A .  92B and 9 2 C  d e a l  w i t h  t h e  o f f e n c e s  o f  s e x u a l  
a s s a u l t  i n .  c h e  f i r s t ,  s e c o n d  and t h i r d  d e g r e e  
r e s p e c t i v e l y .  I n  c h e s e  o f f e n c e s  t h e  p r i m a r y  e m p h a s i s  i s  
p l a c e d  upon t h e  v i o l e n c e  rather t h a n  c h e  elemenr of  s exua l  
c o n t a c t .  P r o v i s i o n  i s  made for t h e  ' p a c k  s e x u a l  a s s a u l t '  
s o  c h a t  v h e c e  c h e  o f f e n c e  i s  cornmicted i n  c h e  company of 
o t h e r s  a l l  o f f e n d e r s  v i l l  ble s u b j e c t  t o  a h i g h e r  p e h a l r y .  

s e c t i o n  ? Z A  c r e a t e s  t h e  mast s e r i o u s  6 e x ~ a l  a s s a u l t  
o f f e n c e  i c h a t  t h e  o f f e n c e  i n v o l v e s  t h e  i n f l i c t i o n  of 
g r i e v o u s  b o d i l y  harm on t h e  victim. The i n £  l i c t i o n  of  t h a t  
harm m u s t  be accompan ied  by an i n t e n c i o n  c o  engage i n  
s e x u a l ,  i n r e t c o u r s e  w i t h  t h e  victim o r  a n o t h e r  p e r s o n  
present or n e a r b y .  The of:Ccnce c a r r i e s  a maximum p e h a l t y  
of  17  y e a r s  i m p r i s o n m e n t  i ~ n l e s s  commicted  i n  t h e  company 
of other p e r s o n s  ( i . e .  t h e  ' p a c k '  s i t u a t i o n )  i n  w h i c h  case  
t h e  maximum p e n a l c y  i s  20 y e a r s .  The r e f e r e n c e  t o  ' a n o t h e r  
p e r s o n  vho i s  p r e s e n t  o r  n e a r b y '  is d e s i g n e d  te c o v e r  t h e  
s i t u a t i o n  where .  f o r  examl?le.  v i o l e n c e  i s  d i r e c t e d  t o  a 
c h i l d  i n  o r d e r  to o v e r b e a r ;  t h e  w i l l  o f  a mocher o r  where 
v i o l e n c e  i s  d i r e c t e d  t o  a p e r s o n  i n  o r d e r  t o  o v e r b e a r  t h e  
v i l l  of che companion  o f  t h a t  p e r s o n .  

d 

s e c t i o n  92B c r e a c e s  t h e  o l : fence  of s e x u a l  a s s a u l t  i n  che 
second d e g r e e .  i n v o l v i n g  t h e  i n f l i c t i o n  o f  a c t u a l  - a s  
opposed t o  g r i e v o u s  - b o d i l y  harm. The p r o p o s e d  p e n a l t y ,  i s  
1 4  y e a r s  i m p r i s o n m e n t  and  1,7 y e a r s  i n  t h e  ' p a c k '  s i t u a t i o n .  

S e c t i o n  92C c r e a t e s  t h e  o:Efence of  s e x u a l  a s s a u l t  i n  t h e  
c h i r d  d e g r e e .  T h i s  o f f e n c e  d o e s  n o t  r e q u i r e  t h e  i n f l i c t i o n  
of b o d i l y  harm, b u t  i s  c o m p l e t e  upon e i t h e r  t h e  commiss ion  
of an u n l a w f u l  a s s a u l r  o r  a  t h r e a t  c o  inflicc b o d i l y  harm 
accompanied  by t h e  r e q u i s i t e  i n c e n t .  The  p roposed  
p e n a l t i e s  a r e  a maximum o f  1 2  y e a r s ,  1 4  y e a r s  i n  t h e  
' p a c k '  c a s e .  

S e c t i o n  92D c r e a t e s  t h e  o f f e n c e  o f  s e x u a l  i n t e r c o u r s e  
v i t h o u t  c o n s e n c  and t h e  c o n s e n t  of r h e  victim t o  s e x u a l  
i n r e r c o u r s e  and t h e  b e l i e f  o f  t h e  a c c u s e d  a s  t o  r h a t  
c o n s e n t  a r e  r e l e v a n t  and  ~ l r o b a c i v e  i s s u e s .  T h e r e f o r e ,  t h i s  
o f f e n c e  i s  b r o a d l y  equiva1 ,enr :  t o  t h e  e x i s t i n g  of  f e n c e  of  
r a p e  unaccompanied  by any i n f l i c t i o n  o f  b o d i l y  harm. 
A c c o r d i n g l y  t h e  mens r e a  r e q u i r e d  f o r  t h i s  o f f e n c e  is  
subscantially che  same a s  t h e  mens r e a  r e q u i r e d  i n  
r e l a t i o n  t o  t h e  existing common l a v  o f f e n c e  of r a p e  a s  
s r a t e d  by t h e  House of  L o r d s  i n  g , . P . P .  V , M o r s a n  ( 1 9 7 6 )  
A . C .  1 8 2 .  , Recklessness fctr the p u r p o s e  of  this s e c t i o n  
means  subjective^ r e c k 1 e r : s n e s s .  T h e  Crovn  musc p r o v e  t h e  
Same m a r c e r s  i n  o r d e r  t o  a s t a b l i s h  t h e  c o m m i s s i o n  o f  c his 
o f f e n c e  a s  i ~ .  mus t  p r o v e  t o  e s r a b l i s h  t h e  c o m m i s s i c n  of 
t h e  e x i s t i n g  o f f e n c e  o f  . c a p e .  The maximum p e n a l t y  i s  1 2  
y e a r s  impc i sonmenc ,  14 y e a r s  i n  the ' p a c k 1  s i c u a r i o n .  
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s e c t i o n  92E d e a l s  W i t : h  s e x u a l  i n t e r c o u r s e  w i t h  young 
p e r s o n s .  S u b - s e c t i o n  (1) c r e a t e s  t h e  o f f e n c e  o f  engag ing  
i n  s e x u a l  i n t e r c o u r s e  w i t h  a p e r s o n  who i s  u n d e r  t e n  y e a r s  
o f  age and c a r r i e s  a  p e n a l t y  of  15  y e a r s  i m p r i s o n m e n t .  The 
c o n s e n t  of t h e  v i c t i m  6 i r r e l e v a n t -  S u b - s e c c i o n  ( 2 )  
c r e a t e s  t h e  o f f e n c e  of  e n g a g i n g  i n  sexual i n t e r c o u r s e  w i t h  
a p e r s o n  who i s  between t h e  ages of Pen and s i x t e e n  y e a r s .  
The penalry i s  1 2  yei3rs impr i sonment .  S u b - s e c t i o n  ( 3 )  
p r o v i d e s  c e r r a i n  d e f e n c s s  t o  a  p e r s o n  who h a s  b e e n  charged  
w i t h  a n  o f f e n c e  under  s u b - s e c c i o n  ( 2 ) .  

Those.  d e f e n c e s  a r e  t h i ~ c  t h e  ' v i c c i m ~  c o n s e n t e d  t o  t h e  
$nceccourse coup led  wich e i t h e r  a b e l i e f  o n  r e a s o n a b l e  
g rounds  t h a c  c h a t  p e r e o n  vas  s i x c e e n  y e a r s  o r  o l d e r  o r  
t h a c  t h e  a c c u s e d  was n o t  more t h a n  2 y e a r s  o l d e r  t h a n  c h a r  
pergon.  The l a c t e r  proyi'ision i s  s i m i l a r  t o  s e c t i o n  48 of 
t h e  V i c t o r i a n  Crimes Act 1958. The Tasmanian  L a w  Reform 
Commission i n  i t s  r e p o r t  IRape and S e x u a l  O f f e n c e s 1  h a s  
recommended t h a t  such  a d e f e n c e  s n o u l d  alvays be available 
a l t h o u g h  i r  recammended a n  age d i f f e r e n t i a l  o f  5 yeacx .  I t  
consideted t h a t  s e x u a l  a c t i v i t y  be tween  p e r s o n s  of 
e s s e n t 5 a l l y  t h e  same a g e  s h ~ u l d  b e  f r e e  f r o m  c r i m i n a l  
s a n c c i o n s .  ,There  would a p p e a r  t o  be  m e r i t  i n  l e a v i n g  
' c o n s e n s u a l B  s e x u a l  ac r : iv icy  o f  young p e r s o n s  t o  t h e  a r e a  
of c h i l d  w e l f a r e  law o r  t o  p a r e n c a l  c o n t r o l  v i t h o u r  
a r t r a c t i n g  t h e  f u l l  r i g o u r s  of t h e  c z i m i n a l  l a w .  

S e c c i o n s  92F, 9 2 G  ;and 92H c r e a r e  a s s a u l c  o f f e n c e s  
i n v o l v i n g  a n  i n t e n t  tc .  commit a n  a c t  of i n d e c e n c y  i n  t h e  
f i r s t .  s econd  and t h i r d  d e g r e e  r e s p e c t i v e l y  i n  t h e  same 
manner a s  che threc? d e g r e e s  o f  s e x u a l  a s s a u l c .  A 
d e f i n i t i o n  of  t h e  t e r m  ' a c t  of i n d e c e n c y t  h a s  nor  been 
i n c l u d e d  i n  o r d e r  t o  a v o i d  t h e  p o s s i b i l i t y  of 
u n n e c e s s a r i l y  r e s c r i c . t i n g  t h e  a p p l i c a t i o n  of z h e s e  
o f f e n c e s  b e a r i n g  i n  mind c h a r  some c a n d u c c  p r e s e n t l y  
f e g a r d e d  a s  being m e r e l y  i n d e c e n t  w i l l  h e r e a f t e r  
c o n s c i t u t e  sexual ,  i n t c + r c o u r s e .  The maximum p e n a l t i e s  a r e  
imprisonment  f o r  1 5  y e a r s  1 2  y e a r s  and l o  y e a r s  
r e s p e c t i v e l y .  

S e c t i a n  92F ( a c t  of ir idecency i n  t h e  f i r s c  d e g r e e )  c r e a c e s  
t h e  o f f e n c e  of i n E l i c t . i n g  g r i e v o u s  b o d i l y  ha rm  v i c h  i n t e n t  
t o  coinmic a n  a c t  of i n d e c e n c y .  The p e n a l t y  is 25 years 
impr i sonment .  

S e c t i o n  92G ( a c t  o f  i n d e c e n c y  i n  c h e  s e c o n d  d e g r e e )  
c r e a t e s  t h e  o f f e n c e  of inflicting a c t u a l  b o d i l y  harm w i t h  
i n c e n t  t o  commir a n  a c t  of i n d e c e h c y  and c a r r i e s  a p e n a l t y  
of  1 2  y e a r s  imprisonment .  

S e c c i o n  92H ( a c t  of i r ~ d e c e n c y  i n  t h e  t h i r d  d e g r e e )  c r e a t e s  
t h e  of f e n c e  of  u n l a \ ~ f u l l y  a s s a u l t i n g  o r  t h r e a t e n i n g  t o  
i n f l i c t  b o d i l y  harm w i t h  i n t e n t  to comrnic a n  a c c  of 
i n d e c e n c y  and c a r r i e s  a p e n a l c y  o f  lo y e a r s  impr i sonmenc .  
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S e c t i o n  92J makes i r '  at1 o f f e n c e  t o  commit a n  a c t  o f  
i n d e c e n c y  u i t h o u c  eonse :n t .  I C  is  i n  s i m i l a r  form t o  
s e c t i o n  92D which  d e a l s  v i c h  s e x u a l  i n t e r c o u r e e  v i r h o u t  
c o n s e n c  and the  comments made i n  r e l a t i o n  t o  t h a t  s e c c i o n  
a r e  e q u a l l y  a p p l i c a b l e  h e r e .  The  p e n a l r y  is a maximum of 5 
y e a r s  i m p r i s o ' n m e n ~ ;  7 y e a r s  i n  t h e  ' p a c k '  s i t u a t i o n .  

S e c t i o n  92K 
i n d e c e n c y  vi 
i n  t e r m s  t o  
s e c t i o n  92E 

c r e a t e s  offences i n  r e l a t i o n  t o  a c t s  of  
. t h  young p e r s o n s .  T h e s e  o f f e n c e s  a r e  s i m i l a r  
c h o s e  i n v o l v i n g  s e x u a l  i n t e r c o u r s e  c r e a t e d  by . s u b - s e c t i c ~ n  (1) c r e a t e s  t h e  o f f e n c e  of 

c o m m i r t i n g  a n  a c c  of i n d e c e n c y  upon o r  i n  t h e  p r e s e n c e  o f  
a p e r s o n  u n d e r  t e n  years: of age and c a r r i e s  a p e n a l r y  of 
1 2  yeats impr i sonmenc .  S u b - s e c c i o n  ( 2 )  c r e a t e s  a n  oEfen.ce 
of  c o m m i t t i n g  a n  a c t  of i n d e c e n c y  u p o n  o r  i n  c h e  presence 
of  a  p e r s o n  becveen c h e  ages of  t e n  and s i x r e e n  y e a t s  and 
c a r r i e s  a p e n a l c y  of  1 0  y e a r s  i m p r i s o n m e n t .  s u b - s e c t i o n  
( 3 )  p r o v i d e s  d e f e n c e s  i d e n t i c a l  t o  t h o s e  contained i n  
s u b - s e c c i o n  92E(3) and * t h e  commencs made i n  r e l a t i o n  t o  
t h a c  s u b - s e c c i o n  a r e  a p p 1 , i c a b l e  t o  t h i s  s u b - s e c t i o n .  . 

S e c t i o n  92L d e a l s  wirh i n c e s r  a n d  r e l a t e d  o f f e n c e s .  
s u b - s e c t i o n  (A) c r e a c e s  c h e  o f f e n c e  o f  e n g a g i n g  i n  s e x u a l  
i n t e r c o u r s e  v i t h  a pere.on who i s  u n d e r  t h e  a g e  o f  ten 
y e a r s  who t o  t h e  knowledge  of  t h e  a c c u s e d  i s  a b lood  
r e l a c i o n  o r  v i t h  vholn t h e  a c c u s e d  h a s  a p a r e n t a l  
r e l a t i o n s h i p .  The o f f e n c e  c a r r i e s  a  penalrsy of  2 0  y e a r s  
imprisonmetkt .  S u b - g e c t i o n  ( 2 )  c r e a t e s  che o f f e n c e  of  
e n g a g i n g  i n  s e x u a l  i n t e r c o u r s e  v i t h  a  p e r s o n  who i s  
between t h e  a g e  of t e n  and  s i x z e e n  years who t o  t h e  
knowledge o f  t h e  a c c u s e d  i s  a b l o o d  r e l a t i o n  o r  v i t h  whom 
t h e  a c c u s e d  h a s  a p a r e n t a l  r e l a t i o n s h i p  and c a r r i e s  a 
p e n a l r y  of  15 y e a r s  i m p r i s o n m e n t .  s u b - s e c t i o n  ( 3 )  c r e a t e s  
a n  o f f e n c e  of  e n g a g i n g  i n  s e x u a l  i n r e r c o u r s e  w i t h  a p e r s o n  
who i s  a b o v e  t h e  a g e  of  sixteen and v h o  co  t h e  knowledge 
of t h e  a c c u s e d  i s  a blclod r e l a t i o n  and c a r r i e s  a  p e n a l r y  
o f  10 y e a r s  irnprisonmerrt., Sub-section (4) p r o v i d e s  t h a c  
t h e  ~ i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s .  o r  some p e r s o n  
a u c h o r i s e d  by him.  musc c o n s e n t  t o  r h e  i n s t i r u c i o n  of 
p r a c e e d i n g s  f o r  a n  0;Efence u n d e r  r h i s  s e c t i o n .  The 
j u s t i f i c a t i o n  f o r  t h i s  is t h a c  t h e t e  may b e  c a s e s  v h e r e  
t h e r e  a r e  c o m p e l l i n g  m e d i c a l .  p s y c h o l o g i c a l  o r  o c h e r  
r e a s o n s  f o r  a d o p t i n g  a c b u r s e  o c h e r  t h a n  p r o s e c u t i o n .  
S u b - s e c r i o n  ( 5 )  p r o v i d e s  t h a t  w h e r e  e v i d e n c e  .has been  
adduced t h a t  a  p e t s o n  c h a r g e d  w i t h  a n  o f f e n c e  a g a i n s c  
e i t h e r  s u b - s e c t i o n  (21 o r  ( 3 )  a c t e d  u n d e r  t h e  c o e r c i o n  of  
r h e  p e r s o n  w i r h  whom t h e  o f f e n c e  was c o m m i t t e d .  t h e  p e r s o n  
may n o t  be c o n v i c t e d  un1,ess t h e  c r o u n  r e b u c s  such e v i d e n c e  
beyond r e a s o n a b l e  doubc .  S u b - s e c r i o n  ( 6 )  p r o v i d e s  t h a L  t h e  
a c c v s e d  i s  presumed t o  have known a t  t h e  r e l e v a n t  t i m e  
c h a t  he w a s  r e l a t e d  t o  che p e r s o n  v i t h  whom t h e  o f f e n c e  i s  
a l l e g e d  t o  have  been cornmicted u n l e s s  t h e r e  is  e v i d e n c e  Lo 
the c o n t r a r y .  
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S e c c i o n  9224 c r e a t e s  a  new o f f e n c e  of  a b d u c t i o n  w i t h  i n t e n t  - 
r o  h a v e  6eXua l  i n c e r c a u r s e  i n  g e n d e r  n e u t r a l  re rmb and 
c a r r i e s  a  p e n a l t y  o f  1.0 y e a r s  impr i6onmenc .  T h i s  s e c t i o n  
is  s u b s c a n t i a l l y  in a c c o r d a n c e  v i t h  r h e  r ecommenda t ion  of  
t h e  TasmanLan L a v  Refozm Commi6s ipn  R e p o r t .  I n  r e a l c i o n  t o  
e x i s c i n g  a b d u c t i o n  o f f e n c e s  ( e . g .  S e c t i o n  8 6  o f  c h e  Cr imes  
Acr. 1 9 0 0 )  t h e  Cornmissian s c a t e d  c h a t  t h e y  w e r e  a n  - 
". . . H i s t o r i c a l  anachrc ln i sm w h i c h  d i s p l a y s  a n  a t t i ' c u d e  t o  
women w h i c h  must  h a v e  W e n  o u t d a t e d  i n  l9Z4". 

S e c t i o n  9 2 N . c r e a c e s  ci te  o f f e n c e  o f  e m p l o y i n g  a n y  p e r s o n  
unde r  t h e  age of  s i x r e e n  f o r  the p r u p o s e  o f  p r o s t i t u t i o n  
and c a r r i e s  a p e h a l t y  o f  10 y e a r s  i m p r i s o n m e n t .  The  
o f f e n c e  i s  i n  g e n d e r  n e u t r a l  t e r m s .  

S e c t i o n  92P d e a l s  v i t h  c h e  q u e s t i o n  o f  ' c o n s e n t '  i n  c a s e s  
where  rhe c o n s e n r  o f  t h e  a l l e g e d  v i c t i m  i s  r e l e v a n t  ro 
che  o f f e n c e  or  where  din h o n e s t  b e l i e f  a s  co  s u c h  c o n s e n r  
h e l d  by a n  a c c u s e d  v o e ~ l d  e n t i t l e  him t o  a n  a c q u i t t a l .  The 
e f f e c c  o f  c h e  s e c t i o n  is t o  r e t a i n  e x i s t i n g  d e f e n c e s  i n  
r e l a t i o n  t o  o f f e n c e 6  i n v o l v i n g  s e x u a l  i n t e r c o u r s e  but co  
e x t e n d   the^ t o  o f f e n c e s  i n v o l v i n g  acts of  i n d e c e n c y .  Tn 
o t h e r  w o r d s  r h e  d e f e n c u s  a v a i l a b l e  a 6  enunciated i n  D.P.P.  
v H o r q a n ,  (1976) A.C .  1 8 2 ,  r e m a i n  a v a i l a b l e .  Qh t h e  o c h e r  
hand i f  r h e  Crown can  p r o v e  beyond r e a s o n a b l e  d o u b r  t h a e  
t h e  a c c u s e d  was a w a r e  c h a r  e h e  ' c o n s e n t '  was  c a u s e d  by a n y  
of  t h e  o b j e c c i v e  f a c t o r s  sec  o u c  i h  s u b - s e c t i o n  (1) chen 
t h e  a c c u s e d  must be  c a a v i c t e d .  T h i s  a l s o  f o l l l o w s  f r o m  c h e  
d e c i s i o n  i n  P . P . P .  v W[arqan v h i c h  r e q u i r e s  t h a c  a n y  b e l i e f  
a s  t o  t h e  c o n s e n t  o f  ch,e v i c t i m  musc be h o n e s t l y  h e l d .  

S u b - s e c r i o n  (1). p a r a q r a p h s  ( I )  co  ( j )  l i s t  t h e  o b j e c t i v e  
f a c t o r s  v h i c h .  i f  p r o v e n .  w i l l  n e g a r e  t h e  c o n s e n t  o f  che 
v i c t i m  t o  a n  a c e  of s e x u a l  i n t e r c o u r s e  o r  a c r  of  
i n d e c e n c y .  The s u b - s e c t i o n  i s  s u b s t a n t i a l l y  i n  a c c o ~ d a n c e  
w i t h  c h e  t ecommenda t ions  c o n t a i n e d  i n  t h e  ~ a s m a n i a n  Law 
Reform  omm mission R e p o r t .  S u b - s e c t i o n  ( 2 )  p r o v i d e s  c h a t  a  
person who d o e s  n o t  show a c t u a l  p h y s i c a l  r e s i s c a n c e  s h o u l d  
no t  by r e a s o n  o n l y  of  t h a c  f a c r  be z e g a r d e d  a s  c o n s e n t i n g  
to che  s e x u a l  i n t e r c o s u r s e  o r  t h e  acL o f  i n d e c e n c y .  1c h a s  
been s u g g e s t e d  i n  some c a s e s  c h a r  t h e r e  mus t  be a c l e a r  
ou tward  m a n i f e s t a t i o n  by  t h e  victim of  l a c k  o f  c o n s e n c .  
Any such g e n e r a l  r e q u i r e m e n t  would e x c l u d e  f r o m  t h e  
operation o f  t h e  law [he i m p o s i t i o n  of  s e x u a l  conducc  upon 
p e r s o n s  i n  a c o n d i t i o ! ~  o f  u n c o n s c i o u s n e s s .  i n f a n c y .  men ta l  
d i s a b i l i t y .  o r  p e r s o n s  v h o  s u b m i t  f o r  f e a r  of  i n j u r y  t o  a 
t h i r d  p a r t y  s u c h  a s  f o r  e x a m p l e .  a m o t h e r  Whose c h i l d  i s  
t h r e a t e n e d  o r  a p e r s o n  v h o s e  compah ion  i s  t h r e a c e n e d .  Both  
l a t r e c  e x a m p l e s  a r e  n o c  u n u s u a l  o c c u r r e n c e s .  a r  l e a s t  i n  
other;  j u r i s d i c t i o n 6 .  Sub-secrion ( 3 )  p r o v i d e s  c h a t  where  
the Crown ha6 p r o v e n  t h a t  t h e  p e r s o n  c h a r g e d  knev a t  che  
r e l e v a n t  c ime  c h a t  c h e  c o h s e n c  o f  t h e  victim w a s  caused by 
a n y  o f  t h e  means s e t  o u t  i n  s u b - s e c c i o n  (1) t h e n  t h e  
t i t s t - m e n t i o n e d  p e r s o n  c a n n o t  be h e l d  t o  h a v e  a n  h o n e s t  
b e l i e f  i n  t h e  consenl ;  of t h e  v i c c i r n  r o  t h e  acr: of s e x u a l  
i n c e r c o u r s e  o r  a c t  of  i n d e c e n c y .  
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- 8 .- 

S e c t i o n  9 2 Q  a b o l i s h e s  t h e  i f  r e b u t t a b l e  common - l a w  
presumption that a  boy u n d e r  t h e  a g e  o f  f o u z t e e n  i s  
i n c a p a b l e  of c a r n a l  know1,edge. 

S e c c i o n  9 2 % - a b o l i s h e s  t h e  immuni ty  of a h u s b a n d  a g a i n s t  
c o n v i c t i o n  f o r  t h e  r a p e  of  h i s  wife. The" immuni ty  h a s  been 
a b o l i s h e d  c o m p l e t e l y  i n  New S o u t h  Wale6 and  p a r t i a l l y  i n  
V i c t o r i a  and  S o u t h  A u s c t a l i a .  R e a s o n s  for rhe a b o l i t i o n  
i n c l u d e  : 

( a )  The  f i r s t  c l a s s i c a l  Statement of t h e  r u l e  Is found i n  
H a l e ' s  ' P l e a s  o f  the C r o u n '  i n  1736 .  T h i s  v a 6  a t i m e  
vhen t h e  v i f e  had n o  p r o p e r r y  r i g h t s  a n d  c o u l d  be 
a s s a u l t e d  f o r  disciplinazy r e a s o n s  by h e r  husband .  
T h i s  i s  i n c o n s i s c e n t  w i r h  t o d a y ' s  n o t i o n s  o f  e q u a l i c y  
i n  t h e  e y e s  o f  r h e  law. 

( b )  M ar r i age  i s  now r e g a r d e d  by t h e  l a w  a6 a  s e c u l a r  
i n s t i t u t i o n ,  no l o n g e r  b e i n g  g o v e r e n e d  by 
e c c l e s i a s t i c a l  l a v  as i n  H a l e ' s  t i m e .  

( c )  A w i f e  c a n  r e v o k e  c o n s e n t  a s  t o  cohabicazion a n d  by 
e x t e n s i a n  should be c a p a b l e  o f  r e v o k i n g  c o n s e n c  to 
s e x u a l  activity. F 'Ur the rmote  i n  R v R e i d  1973  Q . B .  
2 9 9  i r  w a s  h e l d  c h a t  a husband  d o e s  n o t  h a v e  . t he  
r i g h c  t o  k i d n a p  h i s  w i f e .  

( d )  A n  u n m a r r i e d  cohabitant c a n  wirhdrav c o n s e n r .  
r e n d e r i n g  r h e  0 the . r  p a r c y  g u i l t y  o f  t a p e .  So  viewed 
i c  may a p p e a r  c h a t  m a r r i a g e  amoun t s  t o  a  l i c e n c e  t o  
commit  b r u t a l  o r  inhumane a c t s .  

( e )  To d i s c o u r a g e  domas t i c .  v i o l e n c e .  D o m e s c i c  v i o l e n c e  
h a s  become a recog! :~ ised  p r o b l e m  i n  che communiry and 
i t  i s  h o p e d  t h a c  t h e  abolition o f  c h e  immuni ty  will 
h a v e  a l o n g  ce rm e d u c a t i v e  e f f e c t .  

(f) W h i l s t  i t  might be a r g u e d  t h a r  lack of  c o n s e n t .  v h e r e  
t h i s  i s  r e l e v a n t ,  may be d i f f i c u l t  t o  p r o v e  unde r  
t h e s e  c i r c u m s t a n c e s : ,  the l a w  shou,ld n o r  turn  a  b l i n d  
eye  m e r e l y  b e c a u s e  t h e  o f f e n c e  i s  d i f f i c u l t  t o  p r o v e .  

( g )  The immuni ty  a p p l i e d  o n l y  t o  r r a d i t i o n a l  s e x u a l  
i n c e c c o u r s e  and,  ncrt co  o t h e r  acts e m b r a c e d  by t h e  
p r o p o s e d  d e f i n i t i o n  of  s e x u a l  i n t e r c o u c s e .  

S e c t i o n  92s p r o v i d e s  f o p  a  number o f  a l t e r n a t i v e  verdicts. 
S u b - s e c t i o n  (1)  p rov ide i s  t h a t  v h e r e  t h e  jucy  i s  s a t i s f i e d  
t h a t  t h e  accused d i d  n o t  i n f l i c t  g r i e v o u s  b o d i l y  h a r m  bu t  
a r e  s a r i s f i e d  t h a t  he i n f l i c t e d  actual b o d i l y  harm w i t h  
t h e  r e q u i s i t e  i n r e n r  t h e y  a r e  able co  c o n v i c t  him of t h e  
l a c c e r  , o f f e n c e .  S u b - s e c t i o n  ( 2 )  p r o v i d e s  chat uhere r h e  
jury i s  satisfied t h a t  t h e  a c c u s e d  committed a n  o f f e n c e  

' but i t  i s  n o t  s a r i s f i e d  r h a r  he a c t e d  i n  company w i t h  
other p e r s o n s  when c h i s  i s  a l l e g e d  by t h e  C r o v n ,  Chen i t  
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may convict of the offence vithout thar element of 
aggravation. sub-seccic,hs (3)'and (4) provide chat where 
the jury is satisfied that che accused inflicred grievous 
or accual bodily harm l?uc. are not satisfied that such harm 
vas inflicted vith the requisite intent when they are able 
to' oonvict him of che .offence of maliciou.sly wounding or 
inflicting grievous bodily harm or assault occasioning 
actual bodily h a m  a6 appropriare. This overcomes a 
glaring deficiency in the e x i s t i n g  law. 

Section 92T provides for t h e  addition of a count for an 
offence of act of indecency wichout consent in an 
indictment for an offence of sexual intercourse without 
c o n s e n t .  This re-enacts existing section 379 vhich is 
kepealed by clause 7. , 

, . Seetion 92U provides that it is nor necessary. to describe 
the act constituting the act of indecency in an indicchenr 
for an offence o f  act of i n d e c e n c y  without consent. T h i s  
r e - e n a c t s  existing 61sction 3 8 1  vhich is repealed by 
clause 7. 

Authorised by the 
Attorney-General 
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S e c t i o n  1 - i s  t h e  s h o r t  t i t l e  

S e c t i o n  2 - amends s e c t i o n  477 of t h e  Crimes Act 1 9 0 0  by:  

d e l e t i n g  r e f e r e n c e  t o  ' a  p r e s c r i b e d  c h a r g e '  
i n  p a r a g r a p h s  4 7 7 ( 6 ) ( c ) ,  ( 7 ) ( c )  and 9 ( b ) ;  

- t h e  e f f . e c t  of t h i s  w i l l  be  t h a t  t h e  
c o n s e n t  of t h e  accused  w i l l  a lways  be  
r e q u i r e d  b e f o r e  a n  o f f e n c e  t o  which t h i s  
s e c t i o n  a p p l i e s  c a n  be d e a l t  w i t h  summari ly .  

i n s e r t i n g  a new s u b - s e c t i o n  4 7 7 ( 1 0 ) ;  

- a s  t h i s  s u b - s e c t i o n  need no l o n g e r  
p r o v i d e  a  p e n a l t y  i n  t h e  c a s e  o f  ' a  
p r e s c r i b e d  c h a r g e t .  

d e l e t i n g  t h e  d e f i n i t i o n  o f  ' a  p r e s c r i b e d  
c h a r g e '  i n  s u b - s e c t i o n  477(13) .  

Aut 'hori  zed by t h e  
A t  t o r n e y - G e n e r a l  
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