
AUSTRALIAN CAPITAL TERRITORY 

BUSINESS FRANCHISE (TOBACCO AND PETROLEUM PRODUCTS) ORDINANCE 
1984 

ORDINANCE NO .38 OF 1984 

EXPLANATORY STATEMENT 

Concern has been expressed by the States that the 
Australian Capital Territory is being used by wholesalers and 
retailers of tobacco and petroleum products as a haven for the 
avoidance of State sales taxes on these products. Following 
consultation with the States, it was agreed that legislation 
should be introduced in the Territory to prevent this. 
Accordingly, the proposed Business Franchise (Tobacco and 
Petroleum Products) Ordinance 1984 introduces a licensing scheme 
for wholesalers and retailers of tobacco and petroleum products 
in the ACT. Fees are charged on the the basis of the value of 
tobacco or petroleum products sold in the course of trade outside 
the Territory. The legislation is administered by a Commissioner 
for Business Franchises to be appointed by the Minister. Powers 
of enforcement are given to inspectors appointed under the 
Ordinance, and there is provision for inspectors from the States 
or other Territories to have power to investigate offences 
against their own corresponding legislation which occur in the 
ACT. 

Section 1 cites the short title. 

Section 2 provides for the Ordinance to come into 
operation on 1 August 1984. 

. Section 3 is an interpretation provision. 

Sections 4 to 9 define the concepts of groups of 
wholesale tobacco merchants and groups of petroleum wholesalers. 
These are corporations related to each other within the meaning 
of the Companies Act 1981, employers who share employees in 
common, and persons carrying on businesses in which the same 
person has, or persons have, a controlling interest. The meaning 
of "controlling interest" is extended by reference to voting 
power, ownership of shares, entitlement to profits and 
beneficiaries in respect of at least half of the value of the 
interests in a trust. However, the Commissioner can determine 
that a person is not a member of a group of wholesalers if the 
person is not carrying on wholesaling or is carrying it on 
independently of the group. 
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Section 11 provides for the appointment by the kiinister 
of a Commissioner for Business Franchises. The person appointed 
as Commissioner must be an officer or employee within the meaning 
of the Public Service Act and must be issued with a certificate 
of appointment. 

Section 12 permits the Commissioner to resign by notice i ' 

in writing to the Minister. 

Section 13 allows the Commissioner to delegate his 
powers under the Ordinance, other than the power of delegation 
itself, to another officer or employee within the meaning of the 
Public Service Act. 

Section 14 permits the appointment by the Minister of 
an Acting Commissioner for up to twelve months. 

Section 15 allows the Minister to appoint inspectors, 
who are to be issued with certificates of appointment. 

Section 16 is a secrecy provision limiting the 
disclosure, by a person engaged in the administration of the 
Ordinance, of information concerning the affairs of another 
person acquired in the course of his office or employment under 
the Ordinance. Breach of the section incurs a penalty of $2,000. 

Section 17 is an interpretation provision. 

Section 18 allows the Commissioner or an inspector to 
enter and inspect licensed non-residential premises for the 
purpose of monitoring compliance with the legislation and with ' 

corresponding laws of the States or other Territories, provided 
that he produces his certificate on request. 

Section 19 allows the Commissioner or an inspector to 
enter premises generally under authority of a warrant issued 
pursuant to section 20 or following the consent of the occupier. 

Section 20 permits a magistrate to issue a search 
warrant where there are reasonable grounds for suspecting the 
presence on premises of a thing connected with an offence under 
the Ordinance. Warrants must contain detailed statements of the 
extent of the powers thereby authorized. 

Section 21 contains provisions to ensure that a person 
who gives his consent to the entry of the Commissioner or an 
inspector onto his premises is fully informed of his right to 
refuse consent. ,,' 

Section 22 creates an offence of obstructing or 
k ,  

hindering the Commissioner or an inspector in the exercise of his 
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powers under the ordinance: The penalty is a fine not exceeding 
$1; 000 or imprisonment for up to six months; or both. 

Section 23 empowers the Commissioner to require persons 
dealing in tobacco or petroleum products to furnish particulars 
relating to the tobacco or petroleum products. There is an 
offence of failing to comply with the Commissioner's requirement 
without reasonable excuse, which incurs a penalty of $2,000. 

Section 24 creates an offence of selling tobacco 
(whether by wholesale or by retail) without a licence on or after 
1 September 1984. The penalties are as follows: 

. for wholesaling - $25,000 for a body corporate, or $5,000 
or imprisonment for 2 years or both for a natural person; 

. for retailing - $15,000 for a body corporate, or $2,000 
or imprisonment for 12 months or both for a natural 
person; 

. for a licensee selling on premises not specified in his 
licence - $10,000 for a body corporate or $2,000 or 
imprisonment for 12 months or both for a natural person. 

Section 25 creates a corresponding offence in relation 
to petroleum products. The penalties are as follows: 

. for wholesaling - $50;000 for a body corporate, or 
$10;000 or imprisonment for 5 years or both for a natural 
person; 

. for retailing - $25,000 for a body corporate, or $5,000 
or imprisonment for 2 years or both for a natural person; 

. for a licensee contravening a condition of his licence - 
$10,000 for a body corporate or $2,000 for a natural 
person. 

Section 26 introduces three classes of tobacco 
licences: retail tobacconists licences; wholesale tobacco 
merchants licences and group wholesale tobacconists licences. It 
will oblige the Commissioner to issue such licences to applicants 
upon payment of the appropriate fee and receipt of requisite 
particulars. A licence authorizes the licensee to carry on 
tobacco retailing or wholesaling (as the case may be) at the 
premises specified in the licence. 

Section 27 introduces three classes of petroleum 
products licences: petroleum retailers licences; petroleum 
wholesalers licences and group petroleum wholesalers licences. 
The other provisions of the section are analogous to those of 
section 26. 
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Section 28 relates to the fees payable for tobacco 
licences. These are calculated on the basis of the value of 
tobacco sold by an applicant in the course of trade outside the ( 
Territory. 

Section 29 allows retail tobacconists to pay their 
licence fees by monthly instalments if those fees exceed $120. 

Section 30 allows the Minister to determine, in the 
regulations, the value to be attributed to tobacco for the 
purposes of the Ordinance. 

Section 31 relates to the fees payable for petroleum 
licences, and is analogous to section 28. 

Section 32 allows the Minister to determine, in the 
regulations, the value to be attributed to petroleum products for 
the purposes of the Ordinance. 

Section 33 permits the Commissioner to reassess a 
licence fee of his own volition or at the request of a licensee 
or applicant. 

Section 34 allows a licensee to surrender his licence 
and provides that a licence shall cease to be in force if an 
amount of fee due is unpaid. 

Section 35 makes provision for the renewal of tobacco 
licences and section 36 for the renewal of petroleum licences. 

Section 37 provides a right of appeal to the 
Administrative Appeals Tribunal against a reassessment of fees by 
the Commissioner and against certain determinations by the 
Commissioner in relation to membership of groups of wholesale 
tobacco merchants or petroleum wholesalers. 

Section 38 ensures that a person affected by a 
reviewable decision of the Commissioner is notified of the 
grounds for the decision and of his right of appeal. 

Section 39 obliges a person who carries on the business 
of selling tobacco or petroleum products to keep and preserve j 

records in relation to that business for a period of five years 
after the last entry. A penalty of $1;000 applies for failure to 
comply with the section. i 

Section 40 requires invoices relating to the sale of 
tobacco or petroleum products by wholesalers to be endorsed with 
the wholesaler's licence number. Failure to comply incurs a 
penalty of $500 in the case of tobacco and $2;000 in the case of 
petroleum. It is also an offence to falsely endorse such an 
invoice; and a penalty of $1;000 in the case of tobacco and 
$5,000 in the case of petroleum applies. (' 
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invoice, and a penalty of $1;000 in the,case of tobacco and 
$5,000 in the case of petroleum applies. 

Section 41 enables the Commissioner to recover; from a 
person who was required to apply for a licence but did not do so, 
the amount which would have been payable by the person had he so 
applied. 

Section 42 provides that proceedings for an offence 
against the Ordinance may be commenced at any time within two 
years after the Commission of the offence. However, the 
Minister's written consent is required before an information can 
be laid for an offence against the Ordinance or regulations. 

Section 43 provides for evidentiary certificates to 
facilitate prosecutions. 

Section 44 sets out the standard provisions in relation 
to the service of documents. 

Section 45 empowers the Minister to make regulations 
under the Ordinance. 

In accordance with the direction of Cabinet,the 
proposed Ordinance has not been referred to the House of 
Assembly. It will be referred to the House for information after 
it is made. 

Ord No. 52/84 
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