
EXPLANATORY STA~EMENT 

EXECUTIVE COUNCIL MINUTE NO.39 OF 1982 

ATTORNEY-GENERAL 

ORDINANCES REVISION (COMPANIES AMENDMENTS) ORDINANCE 1982 

No.3~ of 1982 
INTRODUCTION 

This explanatory statement contain~ a brief outline 
of the co-operative companies and securities scheme and the 
Companies Act 1981 and then deals with the draft Ordinances 
Revision (Companies Amendments) Ordinance 1982. 

The Scheme 

2. On 22 December 1978 the Commonwealth and the six 
States executed a Formal Agreement tbat provided the framework 
for a co ... operative Commonwealth/State scheme for a uniform 
system of law and administration in relation to company law 
and the regulation of the securities industry in the six 
States and the Australian Capital Territory. Uniformity of law 
was to be aohieved by a legislative device whereby the 
Commonwealth Government passed legislation applicable directly 
to the Australian Capital Territory. Each State was required 
to pass legislation that will apply the relevant Commonwealth 
law as· the law of that jUrisdiction to the exclusion of its 
present legislation as from the date of commencement of the 
Commonwealth law. 

3. Uniformity of administration is to be obtained by 
vesting all administrative functions under all the legislation 
mentioned in the previous paragraph in the National compan~es 
and Securities Commission which will delegate most of these 
functions to th~ Corporate Affairs authority in each State and 
the A.C.T. This delegation is intended to be subjeot to such 
directions and guidelines as are necessary to obtain 
substantial uniformity in administrative policies and 
legislative interpretation, 

4. The Corporate Affairs Commission Ordinanoe 1980 
established a Coporate Affairs Commission for the Australian 
Capi tal Terri tory. It is intended that the Corporate Affairs 
Commission will administer co-operative scheme laws (including 
the Companies Act 1981) under delegation from the National 
companies and Seourities commission. 
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The Companies Act 1981 . 
5. The Companies Act 1981 is the major Commonwealth Act 
forming part of the proposed new Australian companies code 
under the co .. operative companies and securities scheme. The 
companies Act 1981 (No.' 89) received the Royal Assent on 18 
June 19B1 but has not yet come into, operation. ~he Federal 
EKecutive Council has approved the making of a proclamation to 
bring the Act into operation on 1 July 1982. At that time the 
Companies Ordinance 1962 will be repealed (by virtue of 
section 4 of, and schedule 1 to, the Companies Act). 

6. The Registrar of Companies waS appointed under 
paragraph 7 (1) (a) of the Companies Ordinance 1962. The 
functions and duties of the Registrar of Companies is to 
perform specific statutory duties or registration functions 
under the Companies Ord~J1ance and certain other laws of the 
Australian Capital Territory, Upon the repeal of the Companies 
Ordinance the position of Registrar of Companies will be 
abolished and similar functions and duties under the Companies 
Act. will be performed by the Corporate Affaire Commission of 
the Australian Capital Territory as a delegate of the National 
companies and Securities Commission. 

Ordinances Revision (Companies Amendments) Ordinance 1982 

7. When the companies Act 1981 comes into force the 
A.C.T. Companies Ordinance 1962 will be repealed (by virtue of 
section 4 of the Companies Act). The object of' the Ordinance 
will be therefore to make a number of amendments to varioUS 
Ordinances consequent upon· the' repeal of the Companies 
Ordinance and the commencment of the Companies Act 1981. The 
Corporat.e Affairs Commission will be substituted for the 
Registrar of Companies and other minor amendments will be 
made; in a number of Ordinances of the Australian Capital 
Territory. 

Cl.l Short title 

8. The Orainance is cited as the Ordinances Revision 
(Companies Amendments) Ordinances 1982 (cl.1). 

Cl.2 Commencrnent 

9. The Ordinance will come into operation on 1 July 1982 
(01.2). 

PART II AMENDMENTS OF THE ASSOCIATIONS INCORPORATION 
ORDINANCE 1953 

10. Part II of, the 
consequential amendments to 
Ordinance 1953 (els.3 to 10). 

Ordinance, contains certain 
the Associations Incorporation 
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11. The Registrar of Companies performs registration 
functions ana duties under the Associations Incorporation 
Ordinance. The' position of Registrar of Companies will be 
abolished by the repeal of the Companies Ordinance 1962, and 
these functions and duties will then be carried out by the 
Corporate Affairs Commission. 

Cl.) Interpretation 

12. The Associations Incorporation Ordinance 1953 is 
referred to as the principal Ordinance in this Part (cl.3). 

C1.4 Interpretation 
I 

13. The definitions of IIRegistrar" and, "companies 
Ordinance" are omitt:ed. "Companies Act" and "Commission" are 
defined as necessary (paras. 4(a) and (b». 

14. The present definition of "unauthorized name" (that 
is one that may not be used by an association except in 
cert.ain circumstances) is a name that in tbe opinion of the 
Registrar of Companies is undesirable, or is a name of a kind 
that the Registrar has been directed by the Minister under 
sect.ion 22 of the Companies Ordinance not to accept as a name 
of a company-. 

15. The def!ni ticn of unauthQt,ized name is changed to: 

a name that is oonsidered by the Corporate 
Affairs Commission to be undesirable" or 

a name of a kind that the National Companies and 
Securities Commission has been directed by the 
Ministerial Council for Companies and Securities 
not to accept for registration under section 38 
of the Companies Act 1981 (para. 4(0». 

Cl.5 Certificates of incoreoration 

. 16. The Corporate Affairs Commission will be empowered to 
issue a certificate of incorporation to an assooiation (01.5). 
At present the Re9ia~rar of Companies is empowered to do this. 

CL 6 Winding up 

17. At present the provisions of the Companies Ordinance 
'relating to t:he winding up of unregistered companies apply to 
the winding up of associations, with certain modifications 
(sections 17, 18 and 19 of the Associations' Incorporation 
Ordinance) • 
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18. Upon the repeal of the Companies Ordinance, Division 
6 of Part XII of the Companies Act 1981 will apply to the 
winding up of associations, with similar modifications set out 
in sections 17, 18 and 19 of the Associations Incorporation 
Ordinance. For this purpose a new section 17 of the, Ordinance 
will be SUbstituted (01.6). 

Cl.7 Evidentiary provisions 

19. The Corporate Affairs Commission will be able to 
certify under its common seal certain evidentiary documents 
relating to the registration of associations. At present 
section 23 of the Associations Incorporation ordinance 
empowers the Registrar of Companies to do this (para. 7(a". 

20. . Sub-section 23 (2) of the Associations Inoorporation 
Ordinance, which provides that' judicial notice will be taken 
of the Reg iatrar I s signature is repealed, as this evidentiary 
provision is now found' in section 6 of the Corporate Affairs 
commission Ordinance 1980 (para. 7(b». 

Cl.8 Schedule 

21. "Commission" is substituted for "Registrar" (ol.S). 

Cl.9 Other amendments 

22. A number of provisions in the Associations 
Incorporation Ordinance will be amended by substituting 
"Commiss ion" "Registrar", as specd fied in Schedule 1 (el. 9) • 

Cl.10 Transitional 

23. Where an association is in liquidation when the 
Companies Ordinance 1962 1s repealed, the existing liquidation 
provisions of that Ordinance will continue to apply to the 
exclusion of liquidation provisions of' the Companies Act 1981 
(aub~cl. 10(1». Clause 6 of the Ordinance also refers to the 

winQing up of Associations. 

24. certain matters and notices pending, at the time of 
the repeal of the Companies Ordinance, under sections 
3,5,11,13 and 14 of the Associations Incorporation Ordinance 
is saved, and not lnvalidateCl as a consequenoe of the repeal 
(sub-cls 10(2) to 10(6». 

PART III - AMENDMENTS ~ ~HE BUSINESS NAMES ORDINANCE 1963 

25. Part III of the Ordinance oontains oertain 
consequential amendments to the Business Names Ordinanoe 1963 
(ols.11 to 19) ~ 
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26. ~he Registrar of COmpanies performs certain 
registration functions and duties under the Business Names 
Ordinance. The position of Registrar of companies will be 
abolished by the repeal of the Companies Ordinance 1962, and 
these fUnctions and dut;ies will then be carried out by the 
Corporate Affairs Commission: 

C1.!l Interpretation 

27. '.rhe Business Names Ordinance 1963 is referred to as 
the Prlncip~l Ordinance in this part (cl.l1). 

Ct.t2 Intereretation 

28. "Commission" is defined, the definition of 
"Registrar" will be omitted, and the definition of "Secretary" 
will be altered a8 necessary (paras. 12(21), (0) and (d). 

29. The present definition of "corporation" is altered to 
include any recognised company (paragraph 12 (b) ) I the concept 
of which was established by the Companies Act 1981. A 90mpany 
incotPorated in a State partioipating in the co-operative 
scheme will be referred to as a reoognised company. 

Cl.13 Re2istration of business names 

30. Necessary changes to section 7 of the Business Names 
Ordinance is made to effect the transfer of registration 
£~nctions from Registrar of Companies to the Corporate Affairs 
Commission. "eommission" is substituted for "Registrar" and 
another minor consequential amendment is made (paras. 13(a) to 
(£» • 

Cl.14 Restriction of registration of' undesirable business names 

31. Under the present: Bub-seotion 9 (1) of the Business 
Names Ordinance, exoept with the consent of the Minister, a 
business name shall not be registered if it is:~ 

in the opinion of the Reg istrar of Companies, 
undesirable 1 or 

a name Of a kind that the Minister has, for the 
purpose of the Business Names Ordinance, 
directed the Registrar not to acoept for 
registration. 

32. Sub-section 9 (1) is amended so that except with the 
consent of the Minister a business name shall not be 
registered if it is:-

in the opinion of the Corporate Affairs 
Commission Of the Australian Capi tal 'l'erritory, 
undesirable, or 
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is a name of a kind that the National Companies 
and Securities Commission has. been directed, by 
the Ministerial Council for companies and 
securities, not to accept for registration under 
the compan~es Act 1981 (paragraph 14(a) • . 

33. Sub-section 9 (2) of the Principal Ordinance provided 
for the publication and circulation of a direction relating to 
prohibited names. This sub-section will be omitted (para. 
14(b» as the necessary promulgation of the appropriate 
direction will be made under the Companies Act. 

Cl.1S Registrar may correct errors in register, &c. 

34. The power of the Registrar of Companies under section 
21 of the J3usiness Names' Ordinance to correct errors in the 
register of business .names will be transferred, to the 
Corporate Affairs Commission or the Commissioner for Corporate 
Affairs. tlcommission" or "CoJl)ltlissioner" will be SUbstituted, 
for "Registrar" (paras. 15 (a) to (c». "Commissioner" will be 
defIned (para. 15(d». 

Cl.16 certificates of re9istration or non-registration 

35. Th~ power of the Regiatrar of Companies under Section 
23 of the Business Names Ordinance to iSBue certifiqates of 
reglstration or' the non-registration of a business name will 
be transferred to the Corporate Affairs Commission. The 
necessary changes to effect this are made (paras 16(a) to (d»). 

Cl.17 Schedule 

36. "Commission ll is substituted for' "Registrar tr (cl. 17). 

Cl.la Other amendments 

37. A number of provisions in the' Business Names 
Ordinance are amended by substituting "Commission" for 
"Registrar ll and a number of other minor amendments will be 
made, as specified in SChedule 2 (cl.18). 

Cl.19 Transititional 

38. certaln matters pending at the time of the repeal of 
the Companies' Ordinance under sections 7, 9, 11 and 19 of the 
Business Names Ordinance are saved' and not invalidated as a 
consequence of the repeal (01.19). 
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PART IV - AMENDMENTS TO ~ CO-OPERATIVE SOCIETIES ORDINANCE 
!ill. 
39. Part IV of the 
consequential amendments to 
Ordinance 1939 (cls.20 t9 26). 

Cl.20 Interpretation 

Ordinance contains certain 
the Co-operative Societies 

40. The co-operative Societies Ordinance 1939 is referred 
to as the Principal Ordinance in this Part (cl.20). 

Cl.21 Interpretation 

41. This clause will provide the necessary changes in 
definitions, including the definition of "authorised bill of 
exchange" which will be modified as a consequence of 
sub .. section 97(7) of the Companies Act 1981 having replaced 
sub~section 38(7) of the Companies Ordinance 1962 (c1.21). 

Cl.22 Prohibited Names 

42. Section 16AA of the Co~operative Societies Ordinance 
will require that except with the consent. of the Ministerial 
Council a co-operative society may not be registered by a name 
that in the opinion of the Registrar of Co-operative Societies 
is undesirable or is a name of a kind that the National 
Companies and Securities Commission has been directed by the 
Ministerial Council not to aocept for registration under the 
companies Act 1981 (para 21 (1) (a) ). "Ministerial Council ll is 
defined for the purpose of s.16AA (para 21(1) (b». 

43. Under the former section 16AA of the Co-operative 
Societies Ordinance, the AttoX'ney-General may have oonsented 
to the use of a name that the Registrar of Co-operative 
Societies considered undesirable; and the prohibited names 
direction referred to in the section was one expressed to be 
given by the Attorney~General to the Registrar of Companies. 

Cl. 23 Liquidity. 

44. The definition of llinstitutional 10an" in section 23A 
of the Co-operative societies Ordinance will be modified to 
include a charge required to be registered under the Companies 
Act 1981. At present this' definition is tied to the Companies 
Ordinance 1962 (01.23). 

C1.24 Application of Companies Act in a winding up 

45. Sections S9 to 62 of the Co-operative Societies 
Ordiance applied the winding up and dissolution provisions in 
Part X of the Companies Ordinance (with some modifications) 
to Co-operatbte Societies registered in the Australian 
Capital Territory, in liquidation. 
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46. Upon the repeal of the Companies Ordinanoe, winding 
up and dissolution of A.C.'r. co-.operative Societies will be 
controlled by winding up· and dissoluti.on provi.sions of part 
XIX of the Companies Act 1981 with modifications similar to 
those which now apply (para. 24(a». ·Part XII of the 
companies Aot" is SUbstituted for "Part X of the Companies 
Ordinance" and other minor consequential amendments will be 
made (paras. 24(b) to {e". 

Cl.2S Other amendments , 

47. A number of provisions in the Business Names 
Ordinance are amended by substituting "companies Act" for 
"companies Ordinance", and a number of other minor amendments 
will be made, as specified in Schedule 3 (cl.25". 

Cl.26 Transitional 
, . 

48. Where an A.C.T co-operative· society is in liquidation 
at the time the Companies Ordinance 1962 .is repealed, the 
existing liquidation provisions in that: Ordinance will 
continue to apply to the exolusion of liquidation provisions 
under the companies Aot 1981 (el. 26). 01.24 of the proposed 
Ordinance refers to the application of the Companies Act 1n a 
winding up of a Co-operative society_ 

PART V - AMENDMENTS OF THE MONEY LENDERS ORDINANCES 1936 

49. Part: V of the 'Ordinance contains certain 
consequential amendments to the Money Lenders Ordinance 1936 
(01s.27 to 29). 

Cl.27 Intereret:ation 

50. The Money Lenders Ordinance 1936 is referred to as 
the Prinoipal Ordinance in this part (01.27). 

Cl.28 Intereretation 

51. A number of definitions in section 4 of the Money' 
tenders Ordinance are inserted t · Bubstituted, or modified. In 
partioular: 

(a) "CommIssion" is defined (para. 28 (a») and the 
definition of "Registrar of Companies It is 
omitted (para. 28(b»r and 

(b) the definit.ion of "body oorporate" is modified 
to inolude certain types of companies classified 
under the Companies Aot 1981 as recognized 
companies, foreign companies and recognized 
foreign oompanies (para. 28(b». 
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Cl.29 Other amendments 

52. "Commission" is substituted for "Registrar" as set 
out in the table in clause 29 (c1.29). 

PART IV - APPLICATION OF STATE ACT 

53. part IV of the Ordinanoe repeals the application in 
the Australian Capital Territory of a State Act. 

Cl.30 State Act to cease to app1x 

54'. The Mining Partnerships Act of N.S.W. is an Act to' 
consolidate the statutes relating to limiting the liability of 
mining partnerships. 

55. The New South'·Wales Mining Partnerships Act 1900 
ceases to be in force in the Australian Capital Territory 
(c1. 30). This Act, which provided for the inoorporation of 
certain mining partnerships has never had any practioal 
application in the Australian Capital Territory. The 
commencement of the Companies Act 1981 is considered an 
ilppropr late time to repeal the application of the Act in the 
Australian Capital Territory. 

PART VII - AMENDMENTS OF OTHER ORDINANCES 

56. Part VII of this Ordinance contains a number of 
miscellaneous ~onsequentia1 amendments. 

Cl.31 Amendment of Seat of Government (Administration) 
Ordinance 1930 

57. The Ordinances Revision (Companies Amendments) 
Ordinance 1982 will be administered by the Attorney-General 
(para. 32 (a» • 

58. The companies Ordinance 1962 and Marketable 
Securities Ordinance 1971 will be repealed under seation 4 of 
the companies Act 1981. They will be removed from the 
administration of the Attorney-General (paras. 32(a) and (b». 

C1.32 Amendment to Unclaimed Moneys Ordinance 1950 

59. Sections 427 and 428 of the Companies Act 1961 will 
provide maohinery for the accounting of unclaimed assets in 
the hands of liquidators of companies incorporated in the 
Australian Capital Territory. Therefore Part II (which deals 
with unclaimed assets in the hands of liquidators) of the 
Un~laimed Moneys Ordinance 1950 is expressed to be inoperative 
to the extent to which sections 42'7 and 428 of the Companies 
Act will apply (c1.32). 
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Cl.33 Amendments to Other Ordinances 

60. Numerous provisions in a number of ordinances is :' 
amended as set out in Schedule 4 (cl. 33). "companies Act" is:, 
substituted for ·companies Ordinance" and certain other minor 
consequential amendments are made. 

Order No. /82 

Unauthorised version prepared by ACT Parliamentary Counsel's Office


		(02)+61 2 6205 3700
	2010-09-16T15:53:06+1000
	Canberra
	ACT Parliamentary Counsel
	Document is authorised




