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About this republication

The republished law

This is a republication of the Supreme Court Rules , made under the Supreme Court Act
1933 as in force on 21 January 2002. It includes any amendment, repeal or expiry
affecting the republished law to 19 December 2001 and any amendment made under the
Legidation Act 2001, part 11.3 (Editoria changes).

The legidlation history and amendment history of the republished law are set out in
endnotes 3 and 4.

Kinds of republications

The Parliamentary Counsel’s Office prepares 2 kinds of republications of ACT laws (see
the ACT legidation register at www.legidation.act.gov.au):

» authorised republications to which the Legislation Act 2001 applies
»  unauthorised republications.

The status of this republication appears on the bottom of each page.
Editorial changes

The Legislation Act 2001, part 11.3 authorises the Parliamentary Counsel to make editorial
amendments and other changes of a formal nature when preparing a law for republication.
Editorial changes do not change the effect of the law, but have effect as if they had been
made by an Act commencing on the republication date (see Legidation Act 2001, s 115
and s 117). The changes are made if the Parliamentary Counsel considers they are
desirable to bring the law into line, or more closely into line, with current legislative
drafting practice.

This republication includes amendments made under part 11.3 (see endnote 1).
Uncommenced provisions and amendments

If a provision of the republished law has not commenced or is affected by an

uncommenced amendment, the symbol appears immediately before the provision
heading. The text of the uncommenced provision or amendment appears only in the last
endnote.

Modifications
If aprovision of the republished law is affected by a current modification, the symbol
appears immediately before the provision heading. The text of the modifying provision

appears in the endnotes. For the legal status of modifications, see Legisation Act 2001,
section 95.

Penalties

The value of a penalty unit for an offence against this republished law at the republication
date—

(@) if the person charged is an individual—$100; or
(b) if the person charged is a corporation—3$500.
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5 Service—applications for foreclosure or redemption 288
6 Service on other persons 289
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17 Adjournment to chambers without order drawn, note sufficient 291
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20 Time for bringing in judgment or order directing accounts or
inquiries 292
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39 Adjudication on claims 299
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41 Notice of claims allowed or disallowed 299
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59 Drawing up orders in chambers 305
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3A Jurisdiction to be exercised by judge 312
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Order 61A Master
1 Authority of master 315
4 Exercise of court’s inherent jurisdiction by master 319
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15 On award 334
17 Where no appearance 334
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appearance not required 340

43 Court may disallow costs of pleading or matter improper or
unnecessary 341
44 Costs may be set off or adjusted between parties 342
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46 Disallowance where party not interested etc 342
47 Extension of time 342
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49 Registrar to be taxing officer 343
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61 Discretionary fees 348
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72 Brief where cause not tried 351
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Order 69A Applications to transfer proceedings
under Magistrates Court (Civil
Jurisdiction) Act 1982, part 20
1 Meaning of Act in 0 69A 365
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Division 72.1 Preliminary
1 Definitions for pt 4 366
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Probate Act 366
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Division 72.2 Application for representation
3 Notice of intended application for representation 366
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contents 38 Supreme Court Rules R No 10

Authorised when accessed at www.legislation.act.gov.au or in authorised printed form



Contents

Page
62 Persons declining to apply for administration 3986
63 Notice of intended application for probate etc 386
64 Petitions etc to be filed in office of public trustee 386
65 Noatification by public trustee 386
66 Bills of costs 387
Division 72.13 Miscellaneous
69 Form of acknowledgment under Act, s 56 387
70 Grants of representation 387
Part 5A Foreign judgments
Order 74A Reciprocal enforcement of judgments
under Foreign Judgments Act 1991 (Cwlth)
1 Meaning of Actin o 74A 388
1A Expressions have the same meaning as in the Foreign
Judgments Act 388
2 Application of o 74A 388
3 Application for an order for registration 388
4 Supporting affidavits 389
5 Registration 391
6 Notice of registration 391
7 Affidavit of service to be filed 391
8 Time limit 391
9 Court may give directions 391
10 Security for costs 392
11 Record of registered judgment 392
Part 7 Adoption jurisdiction
Order 76 Adoption
Division 76.1 Preliminary
1 Definitions for o 76 393
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Part 1 Preliminary

Order 1 Preliminary

Rule 1
Part 1 Preliminary
Order 1 Preliminary
1 Name of rules

These rules are the Supreme Court Rules.

4 Definitions for rules
In theserules:
Note A definition applies except so far as the contrary intention appears (see
Legidation Act 2001, s 155).

Act—

(a) for order 69A (Applications to transfer proceedings under the
Magistrates Court (Civil Jurisdiction) Act 1982, pt 20)—see
order 69A rule 1; and

(b) for part 4 (Administration and probate jurisdiction)—see
order 72 rule 1; and

(c) for order 74A (Reciproca enforcement of judgments under
Foreign Judgments Act 1991 (Cwlth))—see order 74A rule 1,
and

(d) for order 76 (Adoption)—see order 76 rule 1; and

(e) for order 78 (Cross-vesting law proceedings)—see order 78
rule 2; and

(f) for order 79 (Electoral matters)—see order 79 rule 1; and

(g) for order 80A (Registration of foreign orders)—see order 80A
rule 1; and
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Preliminary Part 1
Preliminary Order 1

Rule 4

(h) for order 80B (Registration of interstate orders)—see order
80B rule 1; and

(i) for part 11C (Matters arising under Evidence and Procedure
(New Zealand) Act 1994 (Cwilth))—see order 80C rule 1.

Note Unless the contrary intention appears, a reference to Act or the Act,
without mentioning a particular Act, is areference to the Supreme Court
Act 1933 (Legidlation Act 2001, s 105).

action means any proceeding other than a criminal proceeding or an
appellate proceeding.

administration and probate jurisdiction means jurisdiction under
the Administration and Probate Act 1929.

address for service means—
(@) for aperson represented by a solicitor—

(i) if the solicitor has a place of business in the ACT—the
address of the place of business and any other address
provided in accordance with these rules; or

(if) inany other case—the address of a place in the ACT; or
(b) for aplaintiff, defendant or anyone else acting in person—

(i) if the person has a residence or place of business in the
ACT—the address of the residence or place of business;
or

(if) inany other case—the address of a place in the ACT.
criminal proceeding includes—
(@ anapplicationin relation to bail; and
(b) atria onindictment; and

(c) a proceeding on indictment if a plea of guilty is intended or
entered; and
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Part 1 Preliminary
Order 1 Preliminary

Rule 4

(d) a proceeding following a committal for sentence under the
Magistrates Court Act 1930, section 90A.

defend, for division 19.2 (People with legal disability)—see
order 19 rule 16 (Meaning of sue and defend).

diplomatic or consular representative means a person appointed to
hold or act in any of the following offices:

(@) ambassador;

(b) high commissioner;
(c) minister;

(d) head of amission;
(e) commissioner;

(f) chargéd affaires;

(g) counsellor, secretary or attaché at an embassy, high
commissioner’ s office, legation or other post;

(h) consul general;

(i) consul;

(j) vice-consul;

(k) proconsul;

(1) trade commissioner;
(m) consular agent.
file—

(@ inrelation to a document, means to place the document on the
court file; and

(b) for order 79 (Electora matters)—see order 79 rulel
(Definitionsfor 0 79).

garnishee—see order 46 rule 1 (Order for attachment of debts).
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Preliminary Order 1

Rule 4

issue execution against a person means issue a writ of execution in
relation to the person.

motor accident means an accident or other incident in which the
death of, or bodily injury to, a person is caused by, or arises out of
the use of, amotor vehicle.

motor vehicle—see the Road Transport (General) Act 1999,
dictionary.

negligence, in relation to an employer, means—
(@ the negligence of the employer; or

(b) the negligence of another person for whose negligence the
employer isliable; or

(c) a breach of statutory duty by the employer or by another
person for whose breach of statutory duty the employer is
liable.

office, of the registrar, means the offices of the court.

originating application means an application under order 2 for the
commencement of an action.

personal service, of adocument on a person, means—
(& giving to the person—

(i) if the original of the document is sealed with the seal of
the court—a sealed copy of the document; or

(if) inany other case—a copy of the document; or

(b) if the person refuses to accept it—putting the copy of the
document down in the person’s presence and telling the person
the nature of the document.

person with a legal disability means—

(@ achild; or
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Part 1

Preliminary

Order 1 Preliminary

Rule 5

(b) aperson with amental disability.

person with a mental disability, in relation to a proceeding, means a
person who is not legally competent to be a party to the proceeding,
and includes such a person even if a guardian or manager has not
been appointed for the person under the Guardianship and
Management of Property Act 1991.

prescribed means prescribed by these rules.

probate action means an action or other matter relating to the grant
or recall of probate or of letters of administration, other than
common form business.

registry means the offices of the court.

sue, for division 19.2 (People with legal disability)—see order 19
rule 16 (Meaning of sue and defend).

taxing officer means the person whose duty it is to tax costs in the
court.

writ of execution includes awrit of fieri-facias, capias, sequestration
or attachment and awrit issued to give effect to awrit of execution.

5 General heading style—sch 1 forms
A document made out in accordance with aform in schedule 1 shall
be headed in the manner set out in form 1 of that schedule, unless
otherwise indicated in the form.
page 6 Supreme Court Rules R No 10
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Civil jurisdiction Part 2

Application of part 2 Order 1A
Rule 1
Part 2 Civil jurisdiction
Order 1A Application of part 2
1 Application to jurisdictions generally

This part appliesin relation to all proceedings in the court in any of
its jurisdictions other than criminal proceedings except so far as
these rules otherwise provide or the court otherwise orders.
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Part 2

Civil jurisdiction

Order 2 Commencement of actions
Division 2.1 Procedure on originating application
Rule 1
Order 2 Commencement of actions
Division 2.1 Procedure on originating
application
1 Commencement by originating application

D)

(2)

(1)

)

D)

)
3

All actions shall be commenced by the filing of an originating
application under this order, unless otherwise provided by these
rules or any other Territory law.

Date of commencement

Where an originating application is filed for the commencement of
an action, the action commences on the date the application was first
lodged for filing (whether or not it is renewed under division 2.3).

Where an action is commenced by oral application under rule 3 (1),
the action commences on the date of the oral application.

Oral applications

An action may be commenced by oral application to the court if the
court is satisfied that it is necessary to commence it in this way.

Where an action is commenced by oral application, the plaintiff
shall lodge an originating application in writing in the same terms as
the oral application for filing under this order as soon as practicable
afterwards.

Form of originating application

An originating application shall be in accordance with schedule 1,
form 2.

An originating application shall identify the parties to the action.

For the purposes of an originating application—
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Civil jurisdiction Part 2

Commencement of actions Order 2
Procedure on originating application Division 2.1
Rule 4

@

(b)

4 An

the party claiming relief (including a relator) shall be referred
to as the plaintiff; and

any other party entitled to be heard shall be referred to as a
defendant.

originating application shall include a statement of the

following:

@

(b)

(©

(d)

()
(f)

if the plaintiff is a natural person—the full name and
occupation of the plaintiff, together with his or her full
residential or business address,

if the plaintiff is a body corporate—the information specified
under rule 5;

if the plaintiff sues, or the defendant is sued, in arepresentative
capacity—that capacity;
if the plaintiff is represented by a solicitor—

(i) the full name, address and telephone number of the
solicitor; and

(i1) thefull name, address and telephone number of any other
solicitor acting as agent of the firstmentioned solicitor in
relation to the action;

an address for service of documents for the proceeding;
so far as the plaintiff knows—

(i) if the defendant is a natura person—the full name and
occupation of the defendant, together with his or her
residential or business address; and

(i1) if the plaintiff knows the defendant to be a natural person,
but does not know the full name of the defendant—the
sex of the defendant; and

(iii) if the defendant is a body corporate—the information
specified under rule 5;
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Part 2

Civil jurisdiction

Order 2 Commencement of actions
Division 2.1 Procedure on originating application
Rule 5

()

(6)

(g) the relevant time under rule 7 for the defendant to enter an
appearance;

(h) the particulars of the action specified under rule 8;
(i) the particulars of the relief sought specified under rule 9.

If a person is represented by a solicitor, the address for service
stated in the originating application may also include any of the
following for the solicitor:

(@ the number of an Australian Document Exchange Pty Ltd
exchange box in the ACT;

(b) the number of a postbox at a post office in the ACT;

(c) afax number.

An originating application shall be signed by the plaintiff, or by the
plaintiff’s solicitor.

Corporate information

For rule 4 (4) (b) and (f) (iii), an originating application shall specify
the following information about a body corporate:

(@) if the body is a company—the company’s Australian Company
Number and the address of its registered office;

(b) if the body is a registered body within the meaning of the
Corporations Act—the body’'s Australian Registered Body
Number and the address of its registered office in Australia;

(c) if the body is an association incorporated under the
Associations Incorporation Act 1991 or a corresponding law of
a State or another Territory—the address of the association’s
registered office or public officer;

(d) if the body is an authorised deposit-taking institution—the
address of its registered office;
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Civil jurisdiction Part 2

Commencement of actions Order 2
Procedure on originating application Division 2.1
Rule 7

(e) if the body is a society registered under the Co-operative
Societies Act 1939—the address of the society’s registered
office;

(f) if the body is an owners corporation within the meaning of the
Unit Titles Act 2001—the address of the corporation.

Time for appearance

An originating application shall specify a time after service within
which any defendant is required to enter an appearance, as follows:

(@) if the Service and Execution of Process Act 1992 (Cwilth)
applies—as provided under section 17 of that Act;

(b) if leaveisto be sought under order 12 for the application to be
served outside Australia—the time sought to be included in the
relevant order under order 12 rule 6;

(c) inany other case—8 days.

Identification of action

(1) An originating application shall identify each cause of action
sufficiently for the purposes of determining the relevant limitation
period under the Limitation Act 1985, or under any other applicable
law.

(2) If relief is clamed under a Territory law (other than the common
law) or a law of the Commonwealth, a State or another Territory,
the originating application shall identify the relevant provision of
the law.

(3) Theoriginating application in an action for defamation shall identify
each relevant publication.

(4) Anoriginating application including aclaim for the determination or
direction of the court on any question shall include a statement of
the question.
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Part 2

Civil jurisdiction

Order 2 Commencement of actions
Division 2.1 Procedure on originating application
Rule 9

9 Identification of relief sought

D)

(2)

3)

(4)
()

(6)

(7)

(8)

(9)

(10)

An originating application shall specify the relief claimed in respect
of each cause of action.

An originating application shall specify any claim for exemplary
damages.

An originating application shall specify any claim for the taking of
an account.

Costs need not be specifically claimed in an originating application.

A claim for interlocutory relief shall be specified separately in an
originating application.

An originating application may state whether the plaintiff intends to
apply for summary judgment.

An originating application shall state whether a statement of claimis
attached.

If an action includes a claim for debt or a liquidated demand, a
statement under rule 11 shal be attached to the originating
application.

If an action includes a claim for damages for a motor accident, a
statement under rule 12 must be attached to the originating
application.

If an action includes a claim for damages for death or bodily injury
arising out of an employer’s negligence, a statement under rule 13
shall be attached to the originating application.

10  Statements of claim
(1) A statement of claim shall accompany an originating application in
the case of the following claims:
(@ aclaimfor debt or aliquidated demand;
(b) aclam for damagesin tort other than—
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Civil jurisdiction Part 2

Commencement of actions Order 2
Procedure on originating application Division 2.1
Rule 11

(i) aclaim for damages for amotor accident; or

(i) aclam for damages for death or bodily injury arising out
of the negligence of an employer;

(c) aclam aleging fraud;

(d) aclaimin respect of atrust (other than an express trust wholly
in writing).

(2) A statement of claim shall not accompany an originating application

3

in the case of the following claims:
(@ aclaim for damages for a motor accident;

(b) aclam for damages for death or bodily injury arising out of
the negligence of an employer.

A statement of claim may accompany an originating application in
any other case.

11 Claims for debt and liquidated demands
(1) An originating application which includes a clam for debt or a
liquidated demand shall have attached a statement in accordance
with schedule 1, form 3—
(@) of theamount of that debt or demand; and
(b) if interest isclaimed—
(i) of the rate of interest claimed to be payable as of right
(whether by virtue of an agreement or otherwise); or
(i) that the plaintiff applies for a specified order for interest
(or alump sum in lieu of interest) to be included in the
sum for which judgment is given; and
(c) whether taxed costs are claimed; and
(d) if taxed costs are not claimed—of the amount claimed for costs
and disbursements; and
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Part 2

Civil jurisdiction

Order 2 Commencement of actions
Division 2.1 Procedure on originating application
Rule 12
(e) to the effect that proceedings on the claim will be stayed under

order 3 on payment, within the time allowed for appearance, of
the debt or demand, together with any amount allowed under
that order for interest and costs.

(2) Inthisrule:

order, inrelation to a statement under subrule (1) (b) (ii), means—

@
(b)

an order under the Act, section 69; or

an order under another law specified in the statement.

12 Motor vehicle personal injury claims

An originating application which includes a clam for damages for a
motor accident must have attached a statement in accordance with
schedule 1, form 4 of the following:

@

(b)
(©

(d)

(€

the time, date, place and circumstances of the use of the motor
vehicle (including, where possible, the registration particulars
of all vehiclesinvolved);

precise particulars of negligence;

the nature and extent of the injuries and disabilities resulting
from the use of the motor vehicle, so far asis known, sufficient
(where possible) to enable the defendant to nominate the type
of expert required to examine the plaintiff;

the name of each health professional who has treated the
plaintiff for such injuries and disabilities, and for any condition
exacerbated by such an injury or disability;

the nature of any claim for past or future economic loss, so far
as is known, including (where relevant) the name and address
of each employer of the plaintiff during a reasonable period
before and since the use of the motor vehicle.
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Commencement of actions Order 2
Procedure on originating application Division 2.1
Rule 13

13 Employment personal injury claims

An originating application which includes a claim for damages for
death or bodily injury arising out of an employer’s negligence shall
have attached a statement in accordance with schedule 1, form 5 of
the following:

@

(b)

(©

(d)

(€)

(f)

the time, date, place and circumstances of the negligence,
including the acts or omissions constituting the negligence;

if the negligence was that of a person other than the defendant,
for whose negligence the defendant is vicarioudy liable—
particulars of the person, and particulars of the clam for
vicarious liability;

if the cause of action is based on a breach of statutory duty—

particulars of the statutory provision and a precise statement of
the acts or omissions constituting the breach;

the nature and extent of the injuries and disabilities resulting
from the acts constituting the negligence, so far as is known,
sufficient (where possible) to enable the defendant to nominate
the type of expert required to examine the plaintiff;

the name of each health professional who has treated the
plaintiff for such injuries and disabilities, and for any condition
exacerbated by such an injury or disability;

the nature of any claim for past or future economic loss, so far
as is known, including (where relevant) the name and address
of each employer of the plaintiff during a reasonable period
before and since the acts constituting the negligence.

14 Originating applications with no defendant

(1) Anoriginating application in relation to which there is no defendant
shall be accompanied by an affidavit setting out evidence in relation
to the claim for relief.
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Civil jurisdiction

Order 2 Commencement of actions
Division 2.1 Procedure on originating application
Rule 15
(2) On filing an originating application in relation to which there is no

15

16
D)

)

17
D)

)

defendant, the registrar shall provide a hearing date to the plaintiff.

Notice to defendants

Where there is a defendant to an action, the originating application
shall include a statement to the effect that the action may be heard,
and the defendant may become liable to suffer judgment or an order
against the defendant, unless the defendant enters an appearance in
the registrar’ s office within the time specified in the application.

Filing and sealing of originating applications

On filing an originating application the registrar shall seal the
application and a sufficient number of copies for service and proof
of service.

The registrar shall ensure that each copy sealed under subrule (1) is
endorsed with—

(@) the distinguishing number assigned to the relevant proceeding;
and

(b) thedate on which—
(i) theapplication was first lodged for filing; or
(i) if the application was commenced oraly—the oral
application was made.
Further sealed copies

At the request of the plaintiff at any time after an originating
application isfiled, the registrar may seal afurther copy or copies of
the application, if satisfied that it is necessary to do so.

The registrar shall ensure that each copy sealed under subrule (1) is
endorsed with—

(@) thedistinguishing number assigned to the proceeding; and
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Commencement of actions Order 2
Procedure on originating application Division 2.1
Rule 18

18

18A

18B

18C
D

(2)

(b) the date on which—
(i) the application was first lodged for filing; or

(i) if the application was commenced oraly—the oral
application was made; and

(c) thetime after service within which the defendant is required to
enter an appearance.

Authorisation for service

If sealed under rule 16 (1) or 17 (1), a copy of an originating
application is duly authorised for the purpose of service under these
rules, or for any other purpose for which an originating application
isrequired to be produced.

Personal service of originating applications generally
required

An originating application must be served personaly, unless
otherwise expressly provided by these rules or any other Territory
law.

Service of application to recover unoccupied land

Service of an originating application in an action to recover
unoccupied land may be made by attaching a copy of the application
to a door of a house, or to something else at another conspicuous
place, on the land.

Defendant taken to be served by entering appearance

This rule applies to a defendant in a proceeding if the defendant has
not been served with the originating application, but enters an
appearance to the action.

The defendant is taken to have been served with the originating
application on the day the defendant enters the appearance.
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Order 2 Commencement of actions
Division 2.1 Procedure on originating application
Rule 18D
18D Service on partners sued in firm name

D

)

©)

(4)

If persons are sued as partners in the name of their firm, the
originating application must be served—

(@ onatleast 1 of the partners; or

(b) at the partnership’s principal place of the business in the ACT
on someone having the control or management of the
partnership’s business.

Service under subrule (1) is taken to be service on the firm, even if
some of its members are outside the ACT.

However, if the plaintiff knows that the partnership has been
dissolved before the commencement of the action, the originating
application must be served on everyone in the ACT sought to be
made liable.

A person served with an originating application under this rule must
be told by written notice, given at the time of service, of the capacity
in which the person is served.

(5) If the noticeis not given to the person served, the person is taken to
be served as a partner.
19 Cause book
(1) Theregistrar shall maintain a cause book for these rules.
(2) The cause book may be maintained in electronic form.
(3 The cause book shall be maintained in accordance with the
directions of the court.
(4) Theregistrar shall record in the cause book—
(@ the date, and a distinguishing number, of each originating
application filed; and
(b) such other information about each originating application as
the registrar or the court directs.
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Commencement of actions Order 2
Procedure on originating application Division 2.1
Rule 20

20

21

22
D)

(2)

Solicitor’s declaration as to filing

Where it appears from an originating application that the applicant
is represented by a solicitor—

(@ on the written request of a defendant to the relevant action, the
solicitor shall give the defendant a written declaration of
whether the application was filed by him or her; and

(b) if the solicitor declares that he or she did not file the
application—on the application of the defendant, the court may
stay the proceeding.

Directions hearings

Where, under order 13, a defendant enters an appearance to an
originating application, the registrar shall appoint a date for a
directions hearing, except in the following cases:

(@) aclaim for debt or aliguidated demand;
(b) aclaim for damages for death or bodily injury;
(c) anapplication for interpleader under order 59.

Interlocutory hearings

Where a directions hearing is appointed in relation to a claim in an
originating application, any claim for interlocutory relief relevant to
that claim and included in the application shall be set down for
hearing at the time of the directions hearing, unless the registrar
considers that an earlier date should be set down for reasons of
urgency.

On the hearing of a claim for interlocutory relief, the action is to be
taken to be before the court for directions as on a directions hearing.
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Civil jurisdiction

Order 2 Commencement of actions
Division 2.2 Duration and renewal

of originating applications

Rule 23
Division 2.2 Duration and renewal

of originating applications
23 Duration of originating applications

24
L)

)

©)

25
D)

)

An originating application remains in force for 6 months after it
commences, subject to this division.

Renewal for good cause

If a defendant in an action is not served with the originating
application, the plaintiff may apply for its renewal within 6 months
after the action commences.

If an originating application has been renewed or further renewed
under this rule, and a defendant in the action is not served with the
application, the plaintiff may apply for its further renewal within 3
months after the application is renewed or further renewed.

On application under subrule (1) or (2), the court may renew or
further renew the originating application for such period, not
exceeding 3 months, asit thinksfit, if satisfied that—

(@) reasonable efforts have been made to locate the defendant; or

(b) there is some other good cause for renewing or further
renewing the originating application.

Renewal to avoid statute-bar

If an action is entered into the list of inactive cases under rule 28 or
29, the plaintiff may apply for the renewal of the originating
application at any time prior to its dismissal under rule 31 for want
of prosecution.

On application under subrule (1), the court shall renew or further
renew the originating application for such period, not exceeding 3
months, as it thinks fit, if satisfied that—
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Rule 26

(@ the commencement of fresh proceedings in the same action
would be statute-barred; and

(b) thereisgood cause for such renewal or further renewal.

26 Endorsement of renewal
If the court makes an order under this division for the renewal (or
further renewal) of an originating application, the application shall
be—
(@ endorsed in thefollowing form:
‘Renewed under order 2 [rule 24 or rule 25 ] by order made on
[date] by [Judge/Registrar]’; and
(b) sedled by theregistrar.
Division 2.3 Inactive cases
27 List of inactive cases
(1) Theregistrar shall maintain alist of inactive cases.
(2) Thelist of inactive cases may be maintained in electronic form.
28 Entry on list—7 months after commencement of action

(1) The registrar shal enter an action in the list of inactive cases
7 months after the date of its commencement, where—

(@ no application has been made for renewa under division 2.2,
or such an application has been refused; and

(b) no appearance has been entered for any defendant; and

(c) the plaintiff has not applied to the court to proceed on default
of appearance under order 14.

(2) If subrule (1) (a), (b) and (c) apply to an action 6 months after the
date of its commencement, the registrar shall give notice to the
plaintiff of his or her intention to enter the action in the list of
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Rule 29

®3)

29

1)

2)

©)

inactive cases if those paragraphs continue to apply to the action 7
months after the date of its commencement.

The registrar shall enter an action in the list of inactive cases if—

(@ an application is made for renewal within 7 months after the
date of commencement of the action; and

(b) theapplication is refused after that period has elapsed; and
(c) atthetime of refusal—
(i) no appearance had been entered for any defendant; and
(ii) the plaintiff had not applied to the court to proceed on
default of appearance under order 14.
Entry on list—4 months after renewal of originating
application

If an originating application is renewed, the registrar shall enter the
action in the list of inactive cases 4 months after the date of renewal,
where—

(@ no application has been made for its further renewa under
division 2.2, or such an application has been refused; and

(b) no appearance has been entered for any defendant; and

(c) the plaintiff has not applied to the court to proceed on default
of appearance under order 14.

If subrule (1) (), (b) and (c) applies to an action 3 months after the
date of its renewal, the registrar shall give notice to the plaintiff of
his or her intention to enter the action in the list of inactive cases if
those paragraphs continue to apply to the action 4 months after the
date of its renewal.

The registrar shall enter an action in the list of inactive cases if—

(a) theoriginating application is renewed under division 2.2; and
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(4)

30

31
D)

)

(b) an application for further renewa is made within 4 months
after the date of that renewal; and

(c) the application for further renewal is refused after that period
has elapsed; and

(d) at thetime of refusal—
(i) no appearance had been entered for any defendant; and

(if) the plaintiff had not applied to the court to proceed on
default of appearance under order 14.

Inthisrule

renewal includes further renewal.

Removal from list

Theregistrar shall remove an action from the list of inactive cases if,
within 2 months after the date of its entry on the list—

(@) theoriginating application is renewed under rule 25; or
(b) an appearanceisfiled by the defendant; or

(c) the plaintiff applies successfully to the court to proceed on
default of appearance under order 14; or

(d) thecourt ordersitsremoval.

Dismissal of action following entry on list

If an action remains on the list of inactive cases 2 months after the
date of its entry on the ligt, the action is to be taken to be dismissed
for want of prosecution.

If an action is taken to be dismissed under subrule (1)—

(@ that dismissal is no bar to the commencement of fresh
proceedings in the same action by the plaintiff; and

(b) the court may reinstate the action in special circumstances.
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Division 2.4 Evidence

32 Sealing of originating applications

(1) The production of an originating application bearing the imprint of
the seal of the court under rule 16 or 17 is sufficient evidence of—

(@ the seding of the application on the date indicated on the
imprint; and

(b) the application’s being first lodged for filing, or the making of
the application orally, as the case may be, on the date endorsed
on the application.

(2) The production of an originating application bearing the imprint of
the seal of the court under rule 26 is sufficient evidence of the
sealing and renewal of the application on the date indicated on the
imprint.
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Order 3 Uncontested actions—debts

and liquidated demands

1 Payment of amounts claimed in originating applications
Where—

(@ an originating application consists solely of a claim for debt or
aliquidated demand; and

(b) the application includes a statement under order 2 rule 11; and

(c) the defendant pays the plaintiff the amount claimed, together
with any amounts specified for interest and costs, within the
time allowed for appearance;

all further proceedings in the action shall be stayed except taxation
of costs and execution to recover costs.

2 Taxation of costs
Where rule 1 applies, the defendant may require costs to be taxed
if—
(@ more than $625 is claimed in the originating application for
costs and disbursements; or
(b) the plaintiff claims taxed costs; or

(c) the action could properly have been brought in the Magistrates
Court.
3 Taxation of costs—judgment in default of appearance
(1) Thisrule applies where—

(@ an originating application that is issued on or after 1 January
1998 consists solely of a claim for debt or aliquidated demand;
and
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Rule 3

(b) the application includes a statement under order 2 rule 11; and

() judgment is entered against the defendant in default of
appearance.

(2) Wherethisrule applies—

(@) subject to order 65 rule 7A, costs shall be alowed without
taxation of not more than $697 for costs and disbursements,
together with an additional amount for fees properly paid for
service of the application; and

(b) aclaim for more than $697 for costs and disbursements (other
than service fees) shall be subject to taxation.

(3) Rule 3 as in effect immediately before the commencement of this
rule continues to apply in respect of an originating application
issued before 1 January 1998.
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Order 8 Representation by solicitors

D

(2)
©)

(4)
()

D)

)

3

Right of proceeding in court

A person may proceed in court by solicitor or in person, subject to
thisrule.

A person with alegal disability may only proceed by a solicitor.

A corporation shall proceed in the court by a solicitor unless the
court grants leave for an officer of the corporation to represent the
corporation.

A relator shall proceed by a solicitor.

A solicitor shall act for a relator only if the relator has given the
solicitor written authority to act in the proceedings, and the authority
isfiled in the court.

Notice of change of solicitor

A party represented by a solicitor may change his or her solicitor in
any cause or matter, without an order for that purpose, on notice of
such change being filed, but until such notice is filed and a copy
served, the former solicitor shall be considered the solicitor of the

party.

The party giving the notice shall serve on every other party to the
cause or matter (not being a party in default as to entry of
appearance) a copy of the notice, indorsed with a memorandum
stating that the notice has been filed.

A notice under this rule must include the name of the new solicitor
and the new address for service of the party.
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D

)

Notice of appointment of solicitor

If a party, having acted in person, appoints a solicitor to act in the
cause or matter, on his or her behaf, he or she may, either
personally or by his or her solicitor, give notice of the appointment,
and the provisions of this order relating to a notice of change of
solicitor shall, with the necessary modifications, apply to a notice of
appointment of a solicitor.

Notice of intention to act in person

If a party, having been represented by a solicitor, intends to act in
person in the cause or matter, he or she may give notice stating his
or her intention to act in person and giving an address for service,
and the provisions of this order relating to notice of change of a
solicitor shall, with the necessary modifications, apply to a notice of
intention to act in person.

Removal of solicitor from the record

Where a solicitor who has acted for a party in a cause or matter has
died, or becomes bankrupt, or cannot be found, or has ceased to
have the right to practice in the court, and the party has not given
notice of change of solicitor or notice of intention to act in person,
any other party to the cause or matter, may, on notice to be served
on the firsthamed party personally, or by registered letter addressed
to his or her last-known place of address, unless the court otherwise
directs, apply to the court for an order declaring that the solicitor has
ceased to be the solicitor acting for the firstnamed party in the cause
or matter, and the court may make an order accordingly.

If an order is made accordingly—

(@) the party on whose application it was made shall forthwith give
notice of the making of the order to every other party to the
cause or matter, not being parties in default as to entry of
appearance; and
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Rule 6

(b) the party whose solicitor has been removed shall either appoint
another solicitor or else give such an address for service as is
required to be given by a party acting in person, and shall
comply with the provisions of this order relating to notice of
appointment of a solicitor or notice of intention to act in
person, and in default of his or her so doing, any documentsin
respect of which personal service is not required may be served
on the party so in default by being filed.

(3 An order made under this rule shall not affect the rights or liabilities
of the solicitor and the party for whom he or she acted as between
themselves.

6 Withdrawal of solicitor from the record

(1) Where a solicitor who has acted for a party in a cause or matter has
ceased s0 to act and the party has not given notice of change in
accordance with this order, the solicitor may, on notice served on
the party personally or by registered letter addressed to his or her
last-known place of address, unless the court otherwise directs,
apply to the court for an order to the effect that the solicitor has
ceased to be the solicitor acting for the party in the cause or matter,
and the court may make an order accordingly.

(2) Unlessand until the solicitor has complied with subrule (3) (@) he or
she shall (subject to rules 2 and 5) be deemed to be the solicitor of
the party.

(3) If an order is made under subrule (1)—

(@ the solicitor shall forthwith give notice of the making of the
order to all parties to the cause or matter, not being parties in
default asto entry of appearance; and

(b) the party shall either appoint another solicitor or else give such
an address for service as is required to be given by a party
acting in person, and shall comply with the provisions of this
order relating to notice of appointment of a solicitor or notice
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of intention to act in person, and, in default of his or her so
doing, any documents of which personal service is not required
may be served on the party so in default by being filed.

(4) An order made under this rule shal not affect the rights and
liabilities of the solicitor and the party for whom he or she acted as
between themselves.

8 Solicitor not to act for adverse parties

A solicitor shall not act in any cause or matter for plaintiff and
defendant, or for any 2 or more defendants having adverse interests
in acause or matter.
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Rule 1
Order 10 Service of documents in
Australia
1 Application of o 10
This order appliesto the servicein Australia of a document.
2 Documents not generally required to be served
personally
Personal service of a document is necessary only if it is expressly
required by these rules or any other Territory law.
3 Acceptance of service by solicitor
(1) A solicitor may accept service of any document for a person
(including a document required to be served personaly on the
person).
(2) The solicitor must—
(@ make a note on a copy of the document to the effect that the
solicitor accepts service on behalf of the person; and
(b) givethe copy to the person serving the document.
(3) The person is taken to have been served with the document on the
day that the solicitor accepts service of the document.
4 Non-personal service of documents
(1) If personal service of adocument on a person in a proceeding is not
necessary, the document may be served on the person—
(@) by leaving acopy at the person’s address for service; or
(b) by sending a copy by prepaid post addressed to the person at
the person’s address for service; or
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(©

(d)

(€

(f)

if the person’s address for service includes a reference to a
postbox at a post office in the ACT—by sending a copy by
prepaid post addressed to the person at the postbox; or

if the person’s address for service includes a reference to an
Australian Document Exchange Pty Ltd exchange box—by
leaving a copy of the document addressed to the person in the
exchange box or at a collection point of that company for
transmission to the exchange box; or

if the person’s address for service includes a reference to a fax
number—>by sending it by fax to the number; or

if the document to be served is from the registrar’s office, the
person has a solicitor, and the solicitor has a collection box in
the office—by leaving a copy of the document in the solicitor’s
collection box.

(2) Serviceistaken to have been made—

@

(b)

(©

if the document is sent by prepaid post in accordance with
subrule (1) (b) or (c)—2 days after the copy is posted, unless
the contrary is proved; or

if the document is left or sent in accordance with

subrule (1) (a), (e) or (f)—

(i) if the document is left or sent before 4 pm on a day—on
that day; or

(i1) if the document is left or sent at or after 4 pm on a day—
on the next day; or

if the document is left in accordance with subrule (1) (d)—the
next day.
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(1)

)

D)

)

D
)

Service on defendant by filing if no appearance or
address

If an appearance has not been entered by a defendant, or an address
for service has not been given by a defendant, a document for which
personal service is not necessary may be served on the defendant
by—

(@ filingit; and

(b) sending a copy by prepaid post addressed to the defendant at
his or her last-known address.

A document filed under this rule must have endorsed on its first
page a statement that it isfiled under thisrule.

Service if no-one found at plaintiff’'s address for service

This rule applies to a plaintiff in a proceeding if the plaintiff actsin
person, and no-one can be found at the plaintiff’s address for
service.

Any document in the proceeding (including a document for which
personal service is otherwise necessary) may be served on the
plaintiff by leaving a copy at the plaintiff’s address for service.

Service on defendants who are children
Thisrule applies to a defendant in a proceeding who is a child.

Unless the court otherwise orders, any document in the proceeding
(including a document for which personal service is necessary) may
be served on the defendant by serving it on—

(@) aparent or guardian of the defendant; or
(b) if the defendant does not have a parent or guardian—
(i) aperson who isresponsible for the defendant’s care; or

(if) aperson with whom the defendant lives.
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(3) A document may be served on a child only if the court so orders,
whether before or after the service of the document on the child.
8 Service on defendants with a mental disability

(1) Thisrule appliesto adefendant in a proceeding who is a person with
amental disability and an adult.

(2) Unless the court otherwise orders, a document in the proceeding
(including a document for which personal service is necessary) may
be served on the defendant by serving it on—

(@) aperson responsible for the defendant’s care; or
(b) aperson with whom the defendant lives.

(3) A document may be served on the defendant only if the court so
orders, whether before or after the document is served on the person.

9 Service of documents on both spouses

If both spouses in arelationship are defendants in a proceeding, both
spouses must be served with any document to be served on them in
the proceeding, unless the court otherwise orders.

10  Service on a corporation—Companies Ordinance 1962 or
Companies Act 1981

(1) Thisrule appliesto the service of a document for proceedings about
a corporation—

(@ incorporated under the Companies Ordinance 1962; or
(b) within the meaning of the Companies Act 1981 (Cwilth).

(2) Service of a document may be made on the corporation, or the
official manager or liquidator of the corporation, in any way in
which service of a document is permitted to be made on the
corporation, official manager or liquidator under the applicable law
mentioned in subrule (1).
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(3) A document may also be served as follows:

@

(b)

(©

4 In

if, in relation to the corporation, a notice has been lodged for
the ordinance, section 202B (1) or the Act, section 340 (1)—by
serving the document personally on the official manager
named in the last notice so lodged;

if, in relation to the corporation, a notice has been lodged for
the ordinance, section 280 (1) or the Act, section 421 (1)—by
serving the document personally on the liquidator named in the
last notice so lodged;

if, in relation to the corporation, no notice has been lodged for
the ordinance, section 202B (1) or 280 (1), or the Act, section
340 (1) or 421 (1), in relation to the corporation—by serving
the document personally on a director, manager or secretary of
the corporation.

this rule, a reference to a corporation includes, so far as

applicable, a reference to a body to which Companies Act 1981
(Cwilth) part 12, division 6 applies.

11 Se

rvice on a corporation—Corporations Act

(1) Service of adocument may be made on a company, or the liquidator

or

administrator of a company, in any way in which service of a

document is permitted to be made on the company, liquidator or
administrator under the Corporations Act, section 109X.

(2) A document may also be served on a company by—

@

leaving a copy of the document with someone apparently an
officer or employee of the company and apparently at least 16
years old—

(i) at the company’s registered office; or

(i) if there is no registered office—at the company’s
principal place of business or principal office; or
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12
D)

)

3)

(4)

©)

13

14

(b) serving the document personally on—

(i) amember of the company charged with the management
of the corporation’s affairs; or

(i) amanager, secretary or similar officer of the company; or

(iii) if acompany is constituted by 1 person—that person.

Substituted service

If, for any reason, it is impracticable to serve a document in a way
required or permitted by these rules, the court may make an order
substituting another way of serving the document.

The court must, if practicable, state in the order away of serving the
document the court considers reasonably likely to bring the
document to the attention of the person to be served.

The court may, in the order, state that the document is to be taken to
have been served on the happening of a stated event or at the end of
astated time.

The court may make an order under this rule even though the person
to be served is not in the ACT or was not in the ACT when the
proceeding started.

An application for an order under this rule must be supported by an
affidavit setting out the grounds of the application.

Affidavit of service

An affidavit of service must state when, where, how and by whom
service was made.

Inconvenient address for service

Theregistrar may refuse to file adocument if the address for service
stated in the document is manifestly inconvenient for a party or the
court.
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15  Change of address for service

If aperson has given the court an address for service in a proceeding
and the person’s address for service changes in any respect before
the proceeding is finally disposed of, the person—

(@ must file a notice stating the new address; and

(b) must, on the day the notice is filed, serve on the plaintiff and
every other party who has entered an appearance a copy of the
notice endorsed with a statement that the notice has been filed.
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Order 12 Service of documents outside
Australia
2 Jurisdictional criteria

On application under rule 4, the court may alow service of an
originating application outside Australiaif—

@

(b)

(©

(d)

()

(f)

the whole subject matter of the action is land situate within the
ACT (with or without rents or profits) or the perpetuation of
testimony relating to land within the ACT; or

any law, deed, will, contract, obligation or liability affecting
land or hereditaments situate within the ACT is sought to be
construed, rectified, set aside or enforced in the action; or

any relief is sought against any person domiciled or ordinarily
resident within the ACT; or

the action is for the administration of the persona estate of any
deceased person who, at the time of his or her death, was
domiciled within the ACT, or for the execution (as to property
situate within the ACT) of the trusts of any written instrument
of which the person to be served is a trustee and which ought
to be executed according to the law in forcein the ACT; or

the action is founded—

(i) on any breach, or aleged breach, within the ACT of any
contract wherever made which, according to its terms,
ought to be performed within the ACT; or

(i) onatort committed within the ACT; or

any injunction is sought as to anything to be done within the
ACT, or any nuisance within the ACT is sought to be
prevented or removed, whether damages are or are not also
sought; or
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Rule 3

(g) any person out of Australiais a necessary or proper party to an
action properly brought against some person duly served
within Australia.

3 Jurisdiction by consent

(1) Notwithstanding anything contained in rule 2, the parties to any
contract or agreement may agree—

(@) that the court shall have jurisdiction to entertain any action in
respect of, or arising out of, that contract or agreement; and

(b) that service of an originating application in such an action may
be effected at any place within or without Australia, on any
party, or any person on behalf of any party, or in any manner
specified or indicated in that contract or agreement.

(2) Service of an originating application in accordance with
subrule (1) (b) is to be taken to be good and effective service
wherever the relevant parties are resident.

(3 Where subrule (1) () appliesin relation to an action, in the absence
of an agreement about service under subrule (1) (b), on application
under rule 4 the court may alow service of an originating
application in that action out of Australia.

4 Application for leave

An application for leave to serve an originating application out of
Australiashall be supported by affidavit or other evidence—

(@) dtating that, in the belief of the deponent, the plaintiff has a
good cause of action; and

(b) showing in what place or country the defendant is, or probably
may be found; and

(c) stating the grounds on which the application is made.
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6 Time for appearance

10
D)

)

©)

(4)

An order for the service of an originating application out of
Australia shall limit a time after such service within which the
defendant is to enter an appearance, and in fixing that time the court
shall have regard to the place where the application is to be served.

Application of 0 12 to other originating process

This order applies, with necessary changes, to the service outside
Australia of any originating process of the court other than an
originating application.

Service where a convention applies

Where leave is given in a civil or commercial cause or matter to
serve a document in any foreign country with which a convention in
that behalf has been or is made and extended to Austraia, the
procedure set out in this rule shall, subject to any specia provisions
contained in the convention, be adopted.

The party bespeaking such service shall file a request in accordance
with schedule 1, form 8.

The request shall be accompanied by the origina document and a
tranglation thereof in the language of the country in which serviceis
to be effected, certified by or on behalf of the person making the
request, and a copy of each for every person to be served and any
further copies which the convention may require, unless the service
is required to be made on a British subject directly through an
Australian or British diplomatic or consular representative, in which
case the trandation and copies thereof need not accompany the
request, unless the convention expressly requires that they should do
0.

The documents to be served shall be sealed and shall be forwarded
by the registrar to the Commonwealth Attorney-General for
transmission through the diplomatic channel to the foreign country.
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11
D)

)

©)

(4)

An officia certificate transmitted through the diplomatic channel by
the foreign judicial authority, or by an Australian or British
diplomatic or consular representative, to the court, establishing the
fact and the date of the service of the document shall be deemed to
be sufficient proof of such service, and shall be filed of record as,
and be equivalent to, an affidavit of service within the requirements
of theserulesin that behalf.

Letters of request

Where in connection with any civil or commercial matter pending
before a court or tribunal of a foreign country which is a party to a
Convention regarding Legal Proceedings in Civil and Commercial
Matters which has been extended to the Commonwealth, a request
for service of any document is received by the registrar from any
consular or other authority of that country, the procedure set out in
this rule shall, subject to any special provisions contained in the
convention, be adopted.

The service shall be effected by such person as the judge from time
to time appoints for that purpose, or by the authorised agent of that
person, by delivering to and leaving with the person to be served the
original document or a copy of that document, as indicated in the
request, and a copy of an English trandation thereof, in accordance
with the provisions of these rules regulating the service of process.

No court fees shall be charged for the service, but particulars of the
charges of the person or agent who effects service shall be submitted
to the registrar, who shall certify the amount properly payable in
respect thereof.

The registrar shall transmit to the Commonwealth Attorney-Genera
for transmission to the consular or other authority making the
request, a certificate establishing the fact and the date of the service,
or indicating the reasons why it has not been possible to effect
service, and a statement of the amount of the charges properly
payable, certified in accordance with subrule (3).
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Rule 12

12 Consequential orders

With the consent of the Commonwealth Attorney-General, the court
may make all such orders for substituted service or otherwise as are
necessary to give effect to this order.
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Rule 1

Order 13 Appearance

(1)

)

3

Entry of appearance

A defendant in an action shall not take any step in the action, except
under rule 17, before entering an appearance.

Mode of appearance

The defendant in an action shall enter an appearance by giving the
registrar a memorandum in duplicate in accordance with schedule 1,
form 9, dated on the day on which it is given, and stating—

(@ whether the defendant is represented by a solicitor; and

(b) if the defendant is represented by a solicitor—the name of the
solicitor; and

(c) anaddressfor service of documents for the proceeding; and

(d) if any particulars of the defendant stated in the originating
application are incorrect—the correct particulars.

If a person is represented by a solicitor, the address for service
stated in the memorandum may also include any of the following for
the solicitor:

(@ the number of an Australian Document Exchange Pty Ltd
exchange box in the ACT;

(b) the number of a postbox at a post office in the ACT;
(c) afax number.

Theregistrar shall seal the duplicate of the memorandum with a seal
bearing the words ‘Appearance Entered’ and the date of the
appearance, and return the duplicate to the person entering the
appearance.
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Rule 3
(4) The sealed duplicate of the memorandum is evidence that the

©)

(6)

appearance was entered on the day indicated by the seal.
A defendant who—

(@ wishes to submit to the orders of the court, except as to costs;
and

(b) isnot aperson who is taken under these rules to have defaulted
in making an appearance;

may add to the memorandum of appearance a statement that he or
she submits to the orders of the court, except asto costs.

A defendant who adds to his or her memorandum of appearance a
statement under subrule (5) and takes no active part in the
proceedings is entitted to an order that the plaintiff pay the
defendant’s costs as a submitting party, unless the court orders
otherwise.

(7) A defendant who—

(@ having been entitled to do so, does not add to his or her
memorandum of appearance a statement under subrule (5); and

(b) takesno active part in the proceedings;

is not entitled to an award for costs greater than that to which the

defendant would have been entitled had the statement been added,

unless the court orders otherwise.

(8 Any costs that a plaintiff has been ordered to pay under subrule (6)
shall be included in any costs payable by any other defendant or
opponent to the plaintiff in respect of the proceedings.

3 Notice of appearance
A defendant shall, on the day of entering an appearance, serve the
sealed duplicate of the memorandum of appearance on the plaintiff
at the plaintiff’s address for service.
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Rule 6

10

11
D
(2)

12

1)

Defective address

If the memorandum does not contain an address for service it shall
not be received, and if any such address is illusory or fictitious, the
appearance may be set aside by the court, on the application of the
plaintiff.

Entry in cause book

On receipt of a memorandum of appearance, the registrar shall
forthwith enter the appearance in the cause book.

Several defendants

If 2 or more defendants in the same action appear by the same
solicitor and at the same time, the names of all the defendants so
appearing shall be inserted in a single memorandum.

Appearance not entered on undertaking

A solicitor not entering an appearance in pursuance of his or her
written undertaking so to do on behalf of any defendant shall be
liable to an attachment.

Late appearances
A defendant may appear at any time before final judgment.

If a defendant enters an appearance after the time specified for
appearance in the originating application, the defendant is not
entitled to any additional time for delivering a defence, or for any
other purpose, unless the court otherwise orders.

Actions for the recovery of land—appearance by person
not named in the application

On the filing of an affidavit under subrule (2), the court may grant
leave, in an action for the recovery of land, for a person in
possession of the land to enter an appearance and defend, although

R No 10 Supreme Court Rules page 45

Authorised when accessed at www.legislation.act.gov.au or in authorised printed form



Part 2

Civil jurisdiction

Order 13 Appearance

Rule 13

)

3

13

14

15

(1)

the person is not named as a defendant in the plaintiff’s originating
application.

For subrule (1), an affidavit by the person seeking to appear in the
action shall be filed stating the capacity in which the person is in
possession of the land.

Where a court grants leave under subrule (1) to a person to appear in
an action—

(@) the person isrequired to enter an appearance under this order,
and to give notice accordingly to the plaintiff, as if the person
had been named as a defendant in the action; and

(b) in al subsequent proceedings in the action, the person is to be
taken to be a defendant to the action.

Actions for recovery of land—appearances by persons
not in possession

In an action for the recovery of land, the court may strike out or
confine an appearance or defence by a person who is not in
possession of the land in his or her own right or by a tenant.

Actions for recovery of land—statement of landlord’s
interest

Where a person appearing to defend an action for the recovery of
land does so in the capacity of landlord, the memorandum of
appearance shall include a statement to that effect.

Actions for recovery of land—Ilimitation of defence to part
of land

A person appearing to defend an action for the recovery of land may
limit the defence to part only of the property specified in the
originating application, in accordance with thisrule.
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Rule 17

(2) In the memorandum of appearance, the defendant shall describe
with reasonable certainty the part of the property to which the
defenceislimited.

(3) Unless a defence to an action for the recovery of land is limited in
accordance with this rule, the defendant’ s appearance is to be taken
to be an appearance to defend for the whole of the land.

17 Setting aside originating process etc

(1) On application by a defendant to an originating application, the
court may, by order—

@
(b)

(©

(d)

(€

set aside the originating application; or

set aside the service of the originating application on the
defendant; or

declare that the originating application has not been duly
served on the defendant; or

discharge an order giving leave to serve the originating
application outside the ACT or confirming service of the
originating application outside the ACT; or

discharge an order extending the validity for service of the
originating application; or

(f) protect or release—
(i) property seized, or threatened with seizure, in the
proceedings; or
(if) property subject to an order restraining its disposition or
disposal, or in respect of which such an order is sought;
or
(g) declare that the court has no jurisdiction over the defendant in
respect of the subject matter of the proceedings; or
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Rule 17

(h) in its discretion, decline to exercise its jurisdiction in the
proceedings; or
(i) grant any other relief that it thinks appropriate.

(2) If an application for an order under subrule (1) is made by a
defendant on whom the originating application was served outside
Australia, the court may make the order on the ground that—

(&) the service of the originating application is not authorised by
theserules; or

(b) the court isan inappropriate forum for the proceedings.

(3) An application for an order under subrule (1) shall be by notice of
motion—

(@ filed within the time limited for entering an appearance; and

(b) bearing a note ‘The defendant’s address for service is' that
states the defendant’ s address for service.

(4) An application for an order under subrule (1) may be made without
entering an appearance and is not taken to be a voluntary submission
to the jurisdiction of the court.
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Rule 1

Order 14 Default of appearance

D)

2)

3

Interpretation—time for appearance

In this order, a reference to a failure to enter an appearance to an
originating application is a reference to a failure to enter such an
appearance within the time specified in the application.

Affidavit of service

Before taking out proceedings under this order on default of
appearance, the plaintiff shall file an affidavit of service of the
originating application.

Default by defendant with a legal disability

This rule applies if no appearance is entered to an originating
application for a defendant with alegal disability.

The plaintiff may proceed with the application only if the court
assigns a litigation guardian by whom the defendant may appear and
defend the action.

On application by the plaintiff (the guardianship application), the
court may appoint alitigation guardian for a defendant if—

(@) the originating application was served under order 10 rule 7 or
8; and

(b) notice of the guardianship application has been served under
order 10 rule 7 or 8—

(i) after the time for the entry of an appearance to the
originating application has ended; and

(i) at least 6 days before the hearing date for the
guardianship application.
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Rule 4

(4) The court may dispense with the requirement under subrule (3) (b)
at the hearing of the guardianship application.

4 Claims for debt and liquidated demands—final judgment

(1) Where an originating application includes a claim for debt or a
liquidated demand, the plaintiff may enter final judgment in respect
of that claim against any defendant not appearing to the application.

(2) A plaintiff applying to enter fina judgment must file with the
registrar—

(@ an affidavit in accordance with schedule 1, form 10 that is
sworn, not earlier than 14 days beforeit isfiled by—

(i) the plaintiff or, if there are 2 or more plaintiffs, any
plaintiff; or

(i) aqualified person; and
(b) adraft judgment in accordance with schedule 1, form 10A.
(3) Final judgment under subrule (1) may be entered for—

(@ any sum not exceeding the amount specified in the application;
and

(b) interest—

(i) at the rate specified in the application to the date of
judgment; or

(if) if no interest is specified in the application—interest to
the date of judgment, or a lump sum in lieu of such
interest, determined by the court; and

(c) costs.

(4) In determining interest or a lump sum for subrule (3) (b), the court
may have regard to practice directions issued by the court relating to
interest up to judgment.
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Rule 4

(5) Where this rule applies, the plaintiff may proceed with the action in
respect of a clam for debt or a liquidated demand against any
defendant appearing to the application.

(6) The plaintiff’s solicitor may make an affidavit under thisrule only if
the source of the knowledge of the facts deposed is—

@
(b)
(©

the plaintiff; or
if there are 2 or more plaintiffs—any plaintiff; or

another qualified person.

(7) Inthisrule:
qualified person means any of the following:

@
(b)

(©

(d)

(€

(f)

(9)

the plaintiff’s solicitor;

if the plaintiff is a person with a legal disability—the person’s
litigation guardian;

if the plaintiff is a corporation—a member or officer of the
corporation with knowledge of the facts so far as they are
known to the corporation;

if the plaintiff is a corporation for which a receiver or a
receiver and manager has been appointed—the receiver or the
receiver and manager;

if the plaintiff is a corporation for which a liquidator,
provisional liquidator or administrator has been appointed—the
liquidator, provisional liquidator or administrator;

if the plaintiff is a body of persons that can sue and be sued in
its own name or in the name of an officer or someone else—a
member or officer of the body with knowledge of the facts so
far asthey are known to the body;

if the plaintiff is the Commonwealth, a State or a Territory—an
officer or employee of the Commonwealth, State or Territory
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Rule 5

with knowledge of the facts so far as they are known to the
Commonwealth, State or Territory;

(h) in any other case—an officer or employee of the plaintiff
having knowledge of the facts so far as they are known to the
plaintiff.

5 Claims for pecuniary damages or for the detention of
goods—interlocutory judgment

(1) Where an originating application includes a claim for pecuniary
damages or for the detention of goods, or both, the plaintiff may
enter interlocutory judgment for damages, or for the value of the
goods to be assessed, in respect of that claim against any defendant
not appearing to the application.

(2) Where this rule applies, the plaintiff may proceed with the action in
respect of a clam for pecuniary damages or for the detention of
goods against any defendant appearing to the application.

8 Possession of land where no appearance

In case no appearance is entered in an action for the recovery of
land, or if an appearance is entered but the defence is limited to part
only, the plaintiff may enter final judgment that the person whose
titte is asserted in the originating application shall recover
possession of the land, or of the part thereof to which the defence
does not apply.

9 Recovery of land—mesne profits, damages etc

In an action for the recovery of land, where the originating
application includes a clam for mesne profits, arrears of rent,
double value, damages for breach of contract or wrong or injury to
premises, the plaintiff may enter fina judgment against any
defendant not appearing to the application for the possession of the
land and interlocutory judgment for the claim.

page 52 Supreme Court Rules R No 10

Authorised when accessed at www.legislation.act.gov.au or in authorised printed form



Civil jurisdiction Part 2
Default of appearance Order 14

Rule 9A

9A

9B

10

11

Trial of action after entry of interlocutory judgment

Unless the court otherwise orders, after entry of an interlocutory
judgment against a defendant in an action, the plaintiff may proceed
to trial on 1 or more of any claims for damages only, another form
of pecuniary relief only or the value of goods only, or on 2 or more
of these issues, as the case may be.

Form of interlocutory or final judgment

An interlocutory or fina judgment must be in accordance with
schedule 1, form 10A.

Judgment may be set aside or varied

Where judgment is entered under rules 1 to 9, the court may set
aside or vary such judgment on such terms as are just.

Default of appearance in other cases

Unless otherwise provided for by this order, if a defendant does not
appear to an originating application, the action may proceed asif the
defendant had appeared, subject to order 18.
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1A Application of 0 15

(1)

)

3

This order applies where—

(@ an originating application is accompanied by a statement of
claim; and

(b) the defendant enters an appearance to the application.

Summary judgment

Where this order applies, the plaintiff may apply to the court for
leave to enter judgment whether or not a defence has been delivered.

An application under subrule (1) shall be accompanied by—
(&) theoriginating application; and
(b) an affidavit or affidavits which—

(i) verify the cause of action; and

(if) inthe case of a claim for debt or a liquidated demand—
verify the amount claimed; and

(iii) state that in the belief of the deponent there is no defence
to the action except (if relevant) as to the amount of
damages claimed.

A deponent to an affidavit referred to in subrule (2) (b) who
includesin it an item of hearsay evidence shall—

(@ adduce evidence of the source of the information; and
(b) state that the deponent believes the information.
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Rule 2

(4) On an application under this rule, the court may make such order for
the entry of judgment asit considers just having regard to the nature
of the remedy or relief claimed, unless the court is satisfied that—

(@) thereisagood defence to the action on the merits; or

(b) sufficient facts are disclosed to entitle the defendant to defend
the action generaly; or

(c) subrule (5) applies.

(5) On an application under this rule, if the court considers that
a statement of claim in relation to a particular claim should not (by
virtue of order 2 rule 10 (2)) have been attached to the originating
application, the court may—

(8 amend the originating application to strike out that claim; and

(b) alow the action to proceed in respect of the remainder of the
originating application, subject to these rules.

(6) Wherethe plaintiff’s claim is for the delivery up of a specific chattel
(with or without a claim for the hire thereof or for damages for its
detention), the court may make an order for the delivery up of the
chattel without giving the defendant the option of retaining the
chattel on paying the assessed value thereof, and that order, if it is
not obeyed may be enforced by a writ of attachment or by a writ of
delivery.

2 Application by motion on notice
An application under rule 1 shall be made by motion on notice—

(@) returnable not less than 2 days after service; and

(b) accompanied by a copy of the relevant affidavit and of any
exhibit referred to in the affidavit.
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D

)

3

Defence

The defendant may show cause against an application under
rule 1—

(@ by affidavit; or

(b) if the statement of claim relates only to a claim for a debt or
liguidated damages—by offering to pay into court the tota
amount claimed; or

(c) with leave of the court, by the examination on oath of the
defendant or any other person.

The affidavit shall state whether the defence alleged goes to the
whole or to part only, and (if so) to what part, of the plaintiff’s
clam.

For the purpose of hearing an application under rule 1, the court
may order the plaintiff or the defendant, or, in the case of a
corporation, any officer thereof, to attend and be examined and
cross-examined on oath, or to produce any papers, books, or
documents, or copies of or extracts therefrom.

Summary judgment for part of claim

If it appears that the defence set up by the defendant applies only to
a part of the plaintiff’s claim, or that any part of his or her claim is
admitted, the plaintiff shall have judgment forthwith for such part of
his or her claim as the defence does not apply to or as is admitted,
subject to such terms (if any) as to suspending execution, or the
payment of the amount levied or any part thereof into court by the
sheriff, the taxation of costs, or otherwise, as the court thinks fit, and
the defendant may be alowed to defend as to the residue of the
plaintiff’s claim.

Multiple defendants

If it appears to the court that any defendant has a good defence to, or
ought to be permitted to defend, the action, and that any other
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Rule 6

(1)

)

11

defendant has not such defence and ought not to be permitted to
defend, the former defendant may be permitted to defend, and the
plaintiff may enter final judgment against the latter defendant, and
may issue execution on such judgment without prejudice to his or
her right to proceed with his or her action against the former
defendant.

Leave on terms

Leave to defend may be given unconditionally or subject to such
terms as to giving security or time or mode of trial or otherwise, as
the court thinks fit.

Summary disposal

The court may, with the consent of al parties, dispose of the action
finally, and without appeal, in a summary manner.

Directions as to trial

Where leave, whether conditional or unconditional, is given to
defend, the court may give al such directions as to the further
conduct of the action as might be given on a summons for direction
under order 33, and may order the action to be forthwith set down
for trial, and may define the issues that are to be tried.

Where the plaintiff has obtained leave to enter final judgment
subject to a suspension of execution pending the trial of a
counterclaim, this rule applies to the counterclaim as if it were an
action.

Relief from forfeiture

A tenant shall have the same right to relief after a judgment under
this order for the recovery of land on the ground of forfeiture for
nonpayment of rent, asif the judgment had been given after trial.
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D

)

3

This order applies where—

(@ an originating application includes a clam for specific
performance of a written contract for the sale or purchase of
property (or any estate or interest in property); and

(b) the defendant enters an appearance to the application.

Summary judgment

Where this order applies, the plaintiff may apply to the court for an
order for specific performance of the contract and for any necessary
consequential orders.

An application under subrule (1) shall be accompanied by—
(&) theoriginating application; and
(b) an affidavit or affidavits which—

(i) verify the cause of action; and

(ii) state that in the belief of the deponent there is no defence
to the action except (if relevant) as to the amount of
damages claimed.

A deponent to an affidavit referred to in subrule (2) (b) who
includesin it an item of hearsay evidence shall—

(@ adduce evidence of the source of the information; and
(b) state that the deponent believes the information.
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Rule 2

(4) On an application under this rule, the court may make such order for
the entry of judgment as it considers just, unless the court is satisfied
that—

(@) thereisagood defence to the action on the merits; or

(b) sufficient facts are disclosed to entitle the defendant to defend
the action generally.

2 Application by motion on notice

An application under rule 1 shall be made by motion on notice—

(@ returnable not less than 2 days after service; and

(b) accompanied by a copy of the relevant affidavit and of any
exhibit referred to in the affidavit.

3 Defence

(1) The defendant may show cause against an application under
rule 1—

(@ by affidavit; or

(b) with leave of the court, by the examination on oath of the
defendant or any other person.

(2) For the purpose of hearing an application under rule 1, the court
may order the plaintiff or the defendant, or, in the case of a
corporation, any officer thereof, to attend and be examined and
cross-examined on oath, or to produce any papers, books, or
documents, or copies of, or extracts therefrom.

4 Leave on terms

Leave to defend may be given either unconditionally or subject to
such terms as to giving security or time or mode of tria or otherwise
as the court thinksfit.
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5 Summary disposal

The court may, with the consent of al parties, dispose of the action
finally, and without appeal, in a summary manner.

6 Directions as to trial

Where leave, whether conditional or unconditional, is given, the
court may give al such directions as to the further conduct of the
action as might be given on a summons for directions under
order 33, and may order the action to be forthwith set down for trial,
and may define the issues that are to be tried.
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Order 17 Summary judgment by
defendant
1 Summary judgment

(1) Within 10 days after entering an appearance to an originating
application, or at any later time by leave of the court, a defendant
may apply to the court for summary judgment.

(2) On an application under this rule, the court may make an order
under subrule (3) if satisfied that—

(@) theaction isfrivolous or vexatious; or
(b) thereisagood defence to the action on the merits; or

(c) the action should be finally disposed of summarily, or
without pleadings.

(3) On an application under this rule, the court may—

(@) order that judgment be entered for the defendant with or
without costs; or

(b) order that the plaintiff shall proceed to trial without pleadings;
or

(c) if al parties consent—make an order disposing of the action
finally, without appeal, in a summary manner.

2 Defence by plaintiff

(1) The plaintiff may show cause against such application by affidavit
or by oral evidence.

(2) For the purpose of hearing an application under rule 1, the court
may order the plaintiff or the defendant, or, in the case of a
corporation, any officer thereof, to attend and be examined and
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Rule 3

cross-examined on oath or to produce any papers, books, or
documents, or copies of or extracts therefrom.

3 Directions

If the court directs that the action shall proceed to trial, the court
may give all such directions as to the further conduct of the action as
might be given on a summons for directions under order 33, and
may order the action to be forthwith set down for trial, and may
define the issues that are to be tried.
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Rule 1

Order 18 Application for account

1 Order for accounts

The court shall make an order for proper accounts, with all
necessary inquiries and directions, if—

(@ an originating application specifies that an account is to be
taken; and

(b) the defendant—
(i) falsto appear; or

(i) at a directions hearing or otherwise, fails to satisfy the
court that there is any preliminary question to be tried.
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Rule 1

Order 19 Parties

Division 19.1 Generally

1

(1)

(2)

3)

Persons claiming jointly, severally, or in the alternative
may be plaintiffs

All persons may be joined in the same action as plaintiffs, in whom
any right to relief in respect of or arising out of the same transaction
or series of transactions is aleged to exist, whether jointly,
severally, or in the aternative, where, if such persons brought
separate actions any common question of law or fact would arise.

If on the application of any defendant it appears that such joinder
may embarrass or delay the trial of the action, the court may order
separate trials, or may make such other order as is expedient, and
judgment may be given for any of the plaintiffs as are found to be
entitled to relief, for such relief as he or she or they are entitled to,
without any amendment.

The defendant, though unsuccessful, shall be entitled to costs
occasioned by so joining any person who is not found entitled to
relief, unless the court, in disposing of the costs, otherwise directs.

No other action to be brought for same claim

No other action shall be brought against the defendant by any person
so joined as plaintiff in respect of the same cause of action unless by
leave of the court.

Plaintiffs may be substituted or added

Where an action has been commenced in the name of the wrong
person as plaintiff, or it is doubtful whether it has been commenced
in the name of the right plaintiff, the court may, if satisfied that it
has been so commenced through a bona fide mistake, and that it is
necessary for the determination of the real matter in dispute so to do,
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order any other person or persons to be substituted or added as
plaintiff or plaintiffs on such terms as seem just.

4 Counterclaim or set-off in case of misjoinder

Where in an action any person has been improperly or unnecessarily
joined as a coplaintiff, and a defendant has set up a counterclaim or
set-off, he or she may obtain the benefit thereof by establishing his
or her set-off or counterclaim as against the parties other than the
coplaintiff so joined, notwithstanding the migoinder of such
plaintiff or any proceeding consequent thereon.

5 Defendants may be sued jointly, severally, or in the
alternative

All persons may be joined as defendants against whom the right to
any relief is alleged to exist, whether jointly, severally, or in the
aternative, and judgment may be given against any of the
defendants as are found to be liable according to their respective
liabilities, without any amendment.

6 Defendant having only partial interest

It shall not be necessary that every defendant shall be interested as
to al therelief prayed for, or as to every cause of action included in
any proceeding against him or her, but the court may make such
order as appears just to prevent any defendant from being
embarrassed or put to expense by being required to attend any
proceedings in which he or she has no interest.

7 Plaintiff may join parties jointly and severally liable

The plaintiff may, at his or her option, join as parties to the same
action al or any of the persons severaly, or jointly and severaly,
liable on the same contract, including parties to bills of exchange
and promissory notes.
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D

)

10

11

redress

Where the plaintiff isin doubt as to the person from whom he or she
is entitled to redress, he or she may, in such manner as is mentioned
in this order or asis prescribed by any specia order, join 2 or more
defendants, to the intent that the question as to which (if any) of the
defendants is liable, and to what extent, may be determined as
between all parties.

Trustees, executors, and representative parties

Trustees, executors and administrators may sue and be sued on
behalf of, or as representing, the property or estate of which they are
trustees or representatives, without joining any of the persons
beneficially interested in the trust or estate, and shall be considered
as representing such persons, but the court may, at any stage of the
proceedings, order any of such persons to be made parties either in
addition to or in lieu of the previously existing parties.

This rule shall apply to trustees, executors, and administrators suing
or sued in proceedings to enforce a security by foreclosure or
otherwise.

Where parties are numerous

Where there are numerous persons having the same interest in the
same cause or matter, any of those persons may sue or be sued, or
may be authorised by the court to defend, in such cause or matter on
behalf or for the benefit of all persons so interested.

Power to approve compromise in absence of some
persons interested

When in proceedings concerning a trust a compromise is proposed,
and some of the persons interested in the compromise are not parties
to the proceedings, but there are other persons in the same interest
before the court and assenting to the compromise, the court, if
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3

(4)

satisfied that the compromise will be for the benefit of the absent
persons, and that to require service on such persons would cause
unreasonable expense or delay, may approve the compromise and
order that the same shall be binding on the absent persons, and they
shall be bound accordingly, except where the order has been
obtained by fraud or nondisclosure of material facts.

Amendment on misjoinder or nonjoinder of parties

A cause or matter is not defeated because of the migoinder or
nonjoinder of parties, and the court may in every cause or matter
deal with the matter in controversy in relation to the rights and
interests of the parties before it.

The court may order—

(@) that aperson who isaparty be struck out if the person has been
improperly joined; or

(b) that aperson be added as a party if—
(i) the person ought to have been joined; or

(if) the addition of the person as a party is necessary to allow
the court effectively and completely to decide al the
guestions involved in the cause or matter.

An order may be made under subrule (2)—

(@) at any stage of the proceeding; and

(b) onthe application of a party or on its own initiative; and
(c) onthetermsthe court considersjust; and

(d) whether the person to be struck out or added is, or should be, a
plaintiff or defendant.

However, a person may not be added as a plaintiff suing without a
litigation guardian, or as a litigation guardian of a plaintiff who is a
person with alegal disability, without his or her written consent.
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D)

(2)

15

Any application to add or strike out or substitute a plaintiff or
defendant may be made to the court at any time before tria by
motion or summons, or at the tria of the action in a summary
manner.

Change of parties—amendment of application and
service etc

Unless the court otherwise orders, if a person is added or substituted
as defendant, the plaintiff must—

(@ filean amended copy of the originating application; and

(b) serve the person with a sealed copy of the amended originating
application in the same way as an original defendant is served.

Unless the court otherwise orders, if the person is added as
defendant, the proceeding against the person is taken to have begun
only when the order adding the person is made.

Probate actions
In a probate action—

(@ aperson who isnamed as defendant by the originating process,
or on whom notice of the action is served by the court’'s
direction, may enter an appearance in the action; and

(b) aperson not named as a defendant may apply to the court for
leave to intervenein the action; and

(c) application for leave to intervene in the action must be made
by motion supported by an affidavit showing the interest of the
applicant in the deceased person’s estate; and

(d) aperson with leave to intervene is not entitled to be heard in
the action until the person enters an appearance; and
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(e) aperson with leave to intervene becomes a defendant on filing
an appearance and the proceeding continues as if—

(i) the person had been named as a defendant by the
originating process; and

(i) the person had been served with the originating process
when the process was issued; and

(f) if the court gives leave to intervene—it may give the directions
it considers appropriate for filing and service of pleadings, the
filing of an affidavit of testamentary scripts or other matters.

15A Title of proceedings after change of parties

(1) Inany cause or matter, all proceedings subsequent to the making of
an order adding, striking out or substituting a party shall, whether or
not subrule (2) has been complied with, be entitled according to the
effect of the order.

(2) An order referred to in subrule (1) shall be prepared and entered by
the party applying for the order or by such party as the court may
direct.

Division 19.2 People with legal disability

16 Meaning of sue and defend
In this division, to sue and to defend include to be a party to a cause
or matter.

17 Children
A child may sue as plaintiff in any action, and defend any action, by
his or her litigation guardian.

18 People with a mental disability
A person with a mental disability may sue as plaintiff in any action,
and defend any action, by his or her litigation guardian.
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19  Appearance of people with a legal disability

A person with alegal disability may only enter an appearance by his
or her litigation guardian.

20  Appointment of litigation guardian

(1) A litigation guardian may be appointed without an order of the court
for the appointment.

(2) However, a solicitor applying to enter an appearance as a litigation
guardian must make and file an affidavit in accordance with
schedule 1, form 11.

21 Written authority of litigation guardian or relator

(1) A person’sname may be used in an action as litigation guardian of a
person with a legal disability, or as relator, only if the person has
signed a written authority to the solicitor for the person’s name to be
used that way.

(2) Anauthority must befiled by the solicitor.

22 Consent on behalf of person with a legal disability

(1) This rule applies to a consent about the taking of evidence or any
other procedure that is given in a cause or matter by the litigation
guardian of a party who is aperson with alegal disability.

(2) If the consent is given with the court’s approval, the consent has
effect asif—

(@ it had been given by the party; and
(b) the party were not a person with alegal disability.
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Rule 37

Division 19.3 Administration and execution of

37

37A

38

trusts

Heir-at-law, next of kin, class

In any case in which the right of an heir-at-law, or the next of kin, or
a class depends on the construction which the court puts on an
instrument, and it is not known or is difficult to ascertain who is or
are such heir-at-law, or next of kin, or class, and the court considers
that, in order to save expense, or for some other reason, it will be
convenient to have the questions of construction determined before
such heir-at-law, next of kin, or classis or are ascertained by means
of inquiry or otherwise, the court may appoint a person or persons to
represent such heir-at-law, next of kin, or class, and the judgment of
the court in the presence of such persons shall be binding on the
heir-at-law, next of kin, or class so represented.

Power to appoint persons to represent absent parties

In any other case in which an heir-at-law, or any next of kin, or a
class is interested in any proceedings, the court may, if, having
regard to the nature and extent of the interest of such persons, or any
of them, it appears expedient, on account of the difficulty of
ascertaining such persons, or in order to save expense, appoint a
person or persons to represent such heir, or to represent al or any of
such next of kin or class, and the judgment or order of the court in
the presence of the persons so appointed shall be binding on the
persons so represented.

Residuary legatees or next of kin

Any residuary legatee, devisee or next of kin entitled to a judgment
or order for the administration of the estate of a deceased person
may have the same without serving the remaining residuary
legatees, devisees or next of kin.
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40

41

42

43

44

Any legatee interested in a legacy charged on real estate, or any
person interested in the proceeds of real estate directed to be sold,
who is entitled to a judgment or order for the administration of the
estate of a deceased person, may have the same without serving any
other legatee or person interested in the proceeds of the estate.

Residuary devisee

Any residuary devisee or heir entitled to the like judgment or order
may have the same without serving any co-residuary devisee or
coheir.

Beneficiaries

Any one of severa beneficiaries under any deed or instrument
entitled to a judgment or order for the execution of the trusts of the
deed or instrument may have the same without serving any other
beneficiary.

Waste

In all cases of actions for the prevention of waste, or otherwise for
the protection of property, a person may sue on behaf of himself or
herself and al persons having the same interest.

Executors etc

Any executor, administrator or trustee entitled thereto, may have a
judgment or order against any legatee, next of kin or beneficiary for
the administration of the estate, or the execution of the trusts.

Conduct of action

The court may require any person to be made a party to any action
or proceeding, and may give the conduct of the action or
proceedings to such person as the court thinks fit, and may make
such order in any particular case as the court deems just for placing
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46

thedefendant on the record on the same footing with regard to costs
as other parties having a common interest with him or her in the
matters in question.

Notice of judgment to be given

Whenever in any action for the administration of the estate of a
deceased person, or the execution of the trusts of any deed or
instrument, or for the partition or sale of any hereditaments, a
judgment or order has been pronounced or made—

(@) under order 18; or
(b) under order 36; or

(c) affecting the rights or interests of persons not parties to the
action;

the court may direct that any persons interested in the estate, under
the trust, or in the hereditaments, shall be served with notice of the
judgment or order, and after such notice they shall be bound by the
proceedings in the same manner as if they had been originally made
parties, and shall be at liberty to attend the proceedings under the
judgment or order.

Any party so served may, within 1 month after such service, apply
to the court to discharge, vary, or add to the judgment or order.

Order to attend unnecessary

It shall not be necessary for any person served with notice of any
judgment or order to obtain an order for liberty to attend the
proceedings under such judgment or order, but such person may
attend the proceedings on entering an appearance in the registrar’s
office in the same manner and subject to the same provisions as a
defendant entering an appearance.
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48

49

50

51

A memorandum of the service on any person of notice of the
judgment or order in any action under rule 45 shall be entered in the
registrar’s office on due proof by affidavit of such service.

Notice of judgment

Notice of ajudgment or order served under rule 45 shall be entitled
in the action, and there shall be indorsed thereon a memorandum in
accordance with schedule 1, form 12.

Service of notice on person with a legal disability

Notice of a judgment or order must be served on a person with a
legal disability in the same way as an originating application may be
served on a defendant under order 10 rules 7 and 8.

Heir-at-law not necessary party

In any cause or matter to execute the trusts of a will it shall not be
necessary to make the heir-at-law a party, but the plaintiff may
make the heir-at-law a party where he or she desires to have the will
established against him or her.

Procedure where no personal representative

If in any cause, matter, or other proceeding it appears to the court
that any deceased person who was interested in the matter in
guestion has no legal personal representative, the court may proceed
in the absence of any person representing the estate of the deceased
person, or may appoint some person to represent his or her estate for
all the purposes of the cause, matter, or other proceeding, on such
notice to such persons (if any) as the court thinks fit, either specially
or generally by public advertisement, and the order so made, and
any order consequent thereon, shall bind the estate of the deceased
person in the same manner in every respect as if a duly constituted
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)

legal personal representative of the deceased had been a party to the
cause, matter, or proceeding.

Parties to administration proceedings

In any cause or matter for the administration of the estate of a
deceased person, no party other than the executor or administrator
may, unless by leave of the court, appear either in court or in
chambers on the claim of any person not a party to the cause against
the estate of the deceased in respect of any debt or liability.

The court may direct or give liberty to any other party to the cause
or matter to appear, either in addition to or in the place of the
executor or administrator, on such terms as to costs or otherwise as
it or he or she thinksfit.

R No 10 Supreme Court Rules page 75

Authorised when accessed at www.legislation.act.gov.au or in authorised printed form



Part 2

Civil jurisdiction

Order 20 Third-party procedure

Rule 1
Order 20 Third-party procedure
1 Third-party claim and form

D

(2)

®3)

(4)

Where in an action a defendant claims as against a person not
already a party to the action (the third party)—

(@) that he or sheisentitled to contribution or indemnity; or

(b) that he or sheis entitled to any relief or remedy relating to or
connected with the original subject matter of the action and
substantially the same as some relief or remedy claimed by the
plaintiff; or

(c) that a question or issue relating to or connected with the
original subject matter of the action is substantially the same as
some question or issue arising between the plaintiff and the
defendant and should properly be determined not only as
between the plaintiff and the defendant but as between the
plaintiff, the defendant and the third party or between any 2 of
them;

the defendant may issue and serve a third-party claim which shall be
in accordance with form 13 or 14 with such variations as the case

may require.

Particulars of the defendant’s claim against the third party shall be
set out in the third-party claim and shall be pleaded in accordance
with the rules respecting statements of claim.

The third-party claim shall be sealed and shall be served on the third
party and a copy of it shall be filed at the time of the sealing.

At the time of the service of the third-party claim, the defendant
shall serve on the third party a copy of the originating application
and of any pleadings.
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(5) The defendant shall within the time prescribed by order 20 rule 2
serve on the plaintiff and al parties to the action a copy of the third-
party claim.

2 Issuing of claim

() The third-party claim shall be issued and served on the third party
before the expiration of 14 days after the time limited for the
delivery of the defence or such further time as is agreed to by the
plaintiff or allowed by the court.

(2) Where there are no pleadings or, for any reason, no defence is to be
delivered, the claim shall be issued and served within such time asis
allowed by the court.

3 Service of claim

Subject to this order, order 2 rules 18A to 18D and order 10 shall
apply in relation to athird-party claim and to the proceedings begun
thereby asif—

(@ the third-party clam were an originating application and the
proceedings begun thereby were an action; and

(b) the defendant issuing the third-party claim were a plaintiff, and
the person against whom it isissued a defendant, in that action.

4 Rights of third party in action

The third party shall, as from the time of the service on him or her
of the notice, be a party to the action with the same rights in respect
of his or her defence against any claim made against him or her and
otherwise as if he or she had been duly sued in the ordinary way by
the defendant.
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5

D

2)

D

Time for appearance

The time for appearance by a third party after service of the third-
party claim shall be as provided by order 2 rule 7 as if the clam
were an originating application.

Appearances

The third party shall enter his or her appearance in the registrar’s
office in the manner prescribed by order 13 for a defendant to enter
his or her appearance and shall, on the day on which he or she enters
his or her appearance, serve the plaintiff and all other parties to the
action with a sealed copy of the memorandum of appearance.

Defence and pleadings after service

After service on the third party of the third-party claim, the third
party may take the same steps with respect to the third-party claim
asif it were a statement of clam delivered by a plaintiff.

The third party shall file and serve his or her defence within 14 days
after the expiration of the time limited for his or her appearance, and
thereafter, the pleadings shall, as between the defendant and the
third party, continue as in the case of an action between a plaintiff
and defendant until issueisjoined.

Procedure on default before trial

If athird party duly served with athird-party claim does not enter an
appearance within the time alowed by these rules—

(@ he or she shal be deemed to admit liability for the claims
stated in the third-party claim and shall be bound by any
judgment (including judgment by consent) or decision in the
action in so far as it is relevant to any claim, question or issue
stated in the third-party claim; and

(b) the defendant by whom the third-party claim was issued may,
if judgment is given against him or her in the action, at any
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)

3)

10
D

time after satisfaction of that judgment or with the leave of the
court, before satisfaction of the judgment, enter judgment
against the third party in respect of any indemnity or any
contributions of a specific amount or proportion claimed in the
notice and, with the leave of the court, in respect of any other
relief or remedy claimed therein.

If the defendant by whom a third-party clam was issued makes
default in delivery to the third party of any pleading, the court may
order judgment to be entered for the third party or may make such
other order as may appear necessary to do justice between the
parties.

The court may at any time set aside or vary a judgment entered
under subrule (1) (b) or (2) on such terms (if any) asit or he or she
thinksfit.

Procedure on trial

Unless otherwise ordered by the court, where the action between the
plaintiff and the defendant proceeds to trial—

(@ thethird party, if he or she has appeared and pleaded, shall be
at liberty to appear at, and take part in, the trial of the action;
and

(b) the issues between the third party and the defendant shall be
tried at the trial of, and concurrently with, the issues in the
action; and

(c) thethird party shall be bound by the result of the trial.

Judgment on third-party claim

Where in an action a defendant has served a third-party claim, the
court may at or after the tria of the action, or, if the action is
determined otherwise than by trial, on an application by motion or
summons, order such judgment as the nature of the case requires to
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Rule 11

)

11

12
D)

)

13

14

be entered for the defendant against the third party or for the third
party against the defendant.

Where, in an action, judgment is entered against a defendant, and
judgment is entered for the defendant against a third party,
execution shall not issue against the third party without the leave of
the court until the judgment against the defendant has been satisfied.

Costs

The court may decide all questions of costs as between a third party
and other parties to the action, and may order any of them to pay the
costs of any other, or others, or give such directions as to costs as
the justice of the case requires.

Fourth and subsequent parties

A third party may make a claim of the nature referred to in rule 1
against a person not already a party to the action (a fourth party)
and, in relation to such a claim, this order applies with necessary
changes as if the third party were a defendant and the other party
were athird party.

A fourth party against whom a claim is made under subrule (1) may
similarly make a claim against a person not aready a party to the
action, and so on, successively.

Service of pleadings

Where the third party has entered an appearance, copies of all
pleadings delivered as between the plaintiff and the defendant and
the defendant and the third party shall be served on al parties to the
action.

Counterclaims

Where, in an action, a counterclaim is made by a defendant, this
order shall apply in relation to the counterclaim as if the subject
matter of the counterclaim were the original subject matter of the
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D)

)

3)

(4)

©)

action and as if the person making the counterclaim were a plaintiff
and the person against whom it is made a defendant.

Codefendants
Where a defendant claims against another defendant—
(@) that heor sheisentitled to contribution or indemnity; or

(b) that he or she is entitled to any relief or remedy relating to or
connected with the original subject matter of the action and
substantially the same as some question or issue arising
between the plaintiff and the defendant making the claim and
which should properly be determined not only as between the
plaintiff and the defendant making the claim but as between the
plaintiff, that defendant and the other defendant or between any
2 of them,

the defendant making the claim may serve on the other defendant a
notice making the claim or specifying the question or issue.

Particulars of the defendant’s claim shall be set out in the notice and
shall be pleaded in accordance with the rules respecting statements
of clam.

A copy of the notice shall be filed forthwith after service and a copy
served on the plaintiff and each other party to the action who has
entered an appearance.

The notice shall be served on the other defendant as soon as
reasonably practicable and shall be answered as soon as reasonably
practicable by the other defendant, but no appearance to the notice
shall be necessary, and the same procedure shall be adopted for the
determination of the claim, question or issue between the defendants
as would be appropriate under this order if the other defendant were
athird party.

Nothing in this rule prejudices the rights of the plaintiff against a
defendant to the action.
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(6) Copies of al pleadings delivered between the defendant making the
claim and the defendant on whom the claim is made shall be served
on the plaintiff and each other party to the action who has entered an
appearance.
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Rule 1

Order 21 Change of parties by

(1)

2)

©)

(4)

()

(6)

(7)

devolution or transfer

Effect of death or bankruptcy

If aparty to a proceeding dies or becomes bankrupt but the cause of
action survives, the proceeding is not suspended or ended by the
death or bankruptcy.

Change of party—new party

This rule applies if, at any stage during a proceeding, the interest or
liability of a party (the initial party) is transferred to, or devolves
on, someone else (the new party).

The court may order that the new party be substituted for the initia
party if the substitution of the new party is necessary to alow the
court effectively and completely to decide all the questions involved
in the proceeding.

An application for an order under this rule may be made in the
absence of any other party.

Unless the court otherwise orders, a sealed copy of an order made
under this rule must be served on each party, including the new
party and theinitial party.

However, if the order is made on application, a sealed copy of the
order need not be served on the applicant.

The court may give directions to give effect to subrule (4), including
directions about who is to serve the documents required to be served
on a party under the subrule.

Unless the court otherwise orders, if the new party is a defendant,
the plaintiff must—

(@ filean amended copy of the originating application; and
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Rule 3

(b) serve the new party with a sealed copy of the amended
originating application in the same way as an origina
defendant is served.

(8 Unless the court otherwise orders, if the new party is a defendant,
the proceeding against the new party is taken to have begun only
when the order adding the new party is made.

3 Change of party—new side or capacity

(1) The court may make an order under rule 2 for someone (the new
party) to be made a party even if the person is already a party.

(2) If the new party is dready a party on the other side of the
proceeding, the court must, in the order, direct that the new party
cease to be a party on the other side.

(3) If the new party is adready a party on the same side of the
proceeding but in a different capacity, the court may, in the order,
direct that the person cease to be a party in the different capacity.

4 Variation or discharge of order for new party etc

(1) A person made a party under rule 2 may apply to have the order
varied or discharged within 14 days after—

(@ if the person is a person with a legal disability who does not
have a litigation guardian—the appointment of a litigation
guardian; or

(b) inany other case—service of a sealed copy of the order on the
person.

(2) If acopy of an order under rule 2 is served on a person with a legal
disability who does not have a litigation guardian, the order does not
have effect in relation to the person while the person may apply to
the court under subrule (1) for variation or discharge of the order.
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Rule 5

Notation of order in cause book

If an order is made under rule 2, the registrar must ensure that the
order is noted in the cause book.

Death and no continuation

(1) This rule applies if a party to a proceeding dies but the cause of
action survives.

(2) If the party is the plaintiff and the person entitled to proceed delays
prosecution of the proceeding without due cause, the defendant may
apply for an order that the plaintiff’s proceeding be dismissed, and
the defendant have judgment on any counterclaim, unless the person
proceeds within a stated time.

(3) If the party is the defendant and the person entitled to proceed
delays prosecution of the proceeding without due cause, the plaintiff
may apply for an order that the plaintiff have judgment on the
plaintiff’s claim, and any counterclam be dismissed, unless the
person proceeds within a stated time.
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