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About this republication
The republished law

Thisis arepublication of the Court Procedures Rules 2006, made under the Court Procedures
Act 2004 (including any amendment made under the Legislation Act 2001, part 11.3 (Editorial
changes)) asin force on 1 July 2008. It also includes any amendment, repeal or expiry affecting
the republished law to 1 July 2008.

The legislation history and amendment history of the republished law are set out in endnotes 3
and 4.

Kinds of republications

The Parliamentary Counsel’s Office prepares 2 kinds of republications of ACT laws (see the
ACT legidation register at www.legislation.act.gov.au):

e authorised republications to which the Legislation Act 2001 applies
e unauthorised republications.

The status of this republication appears on the bottom of each page.
Editorial changes

The Legislation Act 2001, part 11.3 authorises the Parliamentary Counsel to make editorial
amendments and other changes of a formal nature when preparing a law for republication.
Editorial changes do not change the effect of the law, but have effect as if they had been made
by an Act commencing on the republication date (see Legidlation Act 2001, s 115 and s 117).
The changes are made if the Parliamentary Counsel considersthey are desirable to bring the law
into line, or more closely into line, with current legislative drafting practice.

This republication includes amendments made under part 11.3 (see endnote 1).
Uncommenced provisions and amendments

If a provision of the republished law has not commenced or is affected by an uncommenced

amendment, the symbol appears immediately before the provision heading. The text of the
uncommenced provision or amendment appears only in the last endnote.

Modifications

If a provision of the republished law is affected by a current modification, the symbol
appears immediately before the provision heading. The text of the modifying provision appears
in the endnotes. For the legal status of modifications, see Legislation Act 2001, section 95.

Penalties
The value of a penalty unit for an offence against this republished law at the republication date
is—

(& if the person charged is an individual—$100; or

(b) if the person charged is a corporation—3$500.
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1165 Notice of discontinuance or withdrawal 252
1166 Discontinuance or withdrawal by party representing someone else etc 252
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1168 Consolidated proceedings and counterclaims 253
1169 Stay pending payment of costs 253
Division 2.11.7 Mediation and neutral evaluation
1175 Purpose—div 2.11.7 254
1176 Definitions—div 2.11.7 254
1177 Mediation—appointment of mediator 254
1178 Neutral evaluation—appointment of evaluator 255
1179 Mediation or neutral evaluation—referral by court 255
1180 Mediation or neutral evaluation—duty of parties to take part 256
1181 Mediation or neutral evaluation—costs 256
1182 Mediation or neutral evaluation—agreements and arrangements
arising from sessions 256
1183 Neutral evaluation—privilege 257
1184 Evaluators—secrecy 257
1185 Evaluators—protection from liability 258
Part 2.12 Expert evidence
Division 2.12.1 Expert evidence generally
1200 Meaning of code of conduct—pt 2.12 259
1201 Meaning of expert, expert witness and expert report 259
1202 Expert witnesses to agree to be bound by code of conduct 260
1203 Expert withess—immunity 261
Division 2.12.2 Multiple expert witnesses for same issue
1210 Application—div 2.12.2 261
1211 Court may direct experts to meet etc 261
Division 2.12.3 Appointment of medical expert for Civil Law (Wrongs)
Act
1220 Definitions—div 2.12.3 264
1221 Application for appointment of expert—Wrongs Act, s 86 264
1222 Accompanying affidavit for appointment of expert—Wrongs Act, s 86
application 265
1223 Response by other parties—Wrongs Act, s 86 application 266
1224 Selection of expert etc by court—Wrongs Act, s 86 application 267
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1225 Appointed experts to be briefed etc 2698
1226 Request by appointed expert for directions 268
1227 Appointed expert to report 269
1228 Expert report to be admitted in evidence 269
1229 Attendance of appointed expert 270
Division 2.12.4 Expert reports
1240 Application—div 2.12.4 270
1241 Service of expert reports 270
1242 Supplementary expert reports 271
1243 Expert evidence to be covered by expert report 272
1244 Expert reports admissible as evidence of opinion etc 272
1245 Requiring attendance of expert for cross-examination etc 272
1246 Tender of expert report 273
Part 2.13 Pre-trial procedures
1300 Definitions—pt 2.13 274
1301 Application—pt 2.13 274
1302 Pre-trial procedures—classification of proceeding 274
1303 Directions hearing—category C proceedings 275
1304 Statement of particulars before trial—personal injury claims 277
1305 Statement of particulars before trial—compensation to relatives in

death claims 280
1306 Certificate of readiness for trial—generally 281
1307 Certificate of readiness for trial—default judgment 283
1308 Directions hearing—category A, category B and category D

proceedings 284
1309 Listing hearing 286
1310 Special fixture 287
1311 Expedited trial 288
1312 Court book 289
1313 Directions hearings and listing hearings—costs 290
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Division 2.14.1 Directions
1400 Directions—application 291
1401 Directions generally 291
1402 Proceeding already being managed by court 294
1403 Decision in proceeding 294
1404 Failure to comply with direction etc 295
Division 2.14.1A Transfer of proceedings between courts
1430 Transfer of proceeding from Supreme Court to Magistrates Court—
application 296
1431 Transfer of proceeding from Supreme Court to Magistrates Court—
procedure 296
1432 Transfer of proceeding from Magistrates Court to Supreme Court—
application 297
1433 Transfer of proceeding from Magistrates Court to Supreme Court—
stay of proceeding 298
Division 2.14.2 Failure to comply with rules or order
1450 Effect of failure to comply with rules 298
1451 Application because of failure to comply with rules 299
1452 Failure to comply with order to take step 300
Part 2.15 Trial
Division 2.15.1 Interpretation—pt 2.15
1500 Meaning of question—pt 2.15 302
Division 2.15.2 Proceedings at trial
1505 Trial—defendant or plaintiff not appearing 302
1506 Trial—adjournment etc 303
1507 Trial—third-party proceeding 303
1508 Order of evidence and addresses 303
1509 View by court 304
1510 Associate etc to record hearing times 305
1511 Associate to enter findings etc 305
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1520 Application—div 2.15.3 305
1521 Separate decisions on questions—order 306
1522 Separate decisions on questions—directions 307
1523 Separate decisions on questions—decision 307
Division 2.15.4 Assessors and court-appointed referees
1530 Assessors 307
1531 Referee—referral of question etc 308
1532 Referee—appointment 308
1533 Referee—amendment of order referring question etc 309
1534 Referee—conduct under reference 309
1535 Referee—submission of question to court 310
1536 Referee—report 311
1537 Referee—proceeding on report 311
1538 Assessor and referee—remuneration 312
Division 2.15.5 Assessment of damages
1545 Application—div 2.15.5 312
1546 Assessment of damages 313
1547 Assessment of damages—use of affidavit evidence 313
1548 Partial judgment for damages to be assessed 313
1549 Damages to time of assessment 314
Part 2.16 Judgments and other orders
1600 Orders—required by nature of case 315
1601 Judgment book 315
1602 Judgments—several claims 316
1603 Orders—set off between enforceable money orders 316
1604 Judgments—detention of goods 317
1605 Orders—making and effect 318
1606 Orders—filing 318
1607 Orders—certified duplicate 320
1608 Orders—reasons 320
1609 Orders—reservation of decision 321
1610 Orders—time for compliance 321
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1611 Orders—by consent 322
1612 Orders—by consent in proceeding 323
1613 Orders—setting aside etc 323
1614 Order dismissing proceeding—effect 324
1615 Orders—ijoint liability 325
1616 Interest up to judgment 326
1617 Interest after judgment 328
1618 Judgment for interest only 328
1619 Interest after judgment—usual order as to interest 329
Part 2.17 Costs
Division 2.17.1 Costs generally
1700 Definitions—pt 2.17 331
1701 Costs—general provisions 332
1702 Costs—agreement about costs 332
1703 Costs—order against non-party 333
1704 Costs—failure to comply with subpoena etc 334
1705 Costs—for issue or part of proceeding 335
1706 Costs—if unnecessary to continue proceeding 335
1707 Costs—proceeding removed to another court 335
1708 Costs—in account 336
Division 2.17.2 Entitlement to costs
1720 Costs—entitlement to recover 336
1721 Costs—general rule 337
1722 Costs—solicitors’ costs generally 337
1723 Costs—relevant amount for Magistrates Court proceedings 338
1724 Solicitors’ costs—separate judgments against defendants in
Magistrates Court 340
1725 Solicitors’ costs and determined fees—Supreme Court judgment within
Magistrates Court jurisdiction 340
1726 Costs—amendment of documents 342
1727 Costs—party not interested in application 343
1728 Costs—for application reserved 343
1729 Costs—extending or shortening time 343
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1730 Costs—inquiry to find person entitled to property 3494
1731 Costs—assessment of receiver’s costs 344
1732 Costs—trustee 344
1733 Costs—solicitor appointed litigation guardian 345
1734 Costs—assessment costs 345
1735 Costs—counsel’s advice and settling documents 345
1736 Costs—evidence 346
1737 Costs—solicitor advocate 346
1738 Costs—retainer for counsel 346
1739 Costs—counsel’s fees for applications 347
Division 2.17.3 Costs of party in proceeding
1750 Application—div 2.17.3 347
1751 Costs—assessed on party and party basis 347
1752 Costs—assessed on solicitor and client etc basis 348
1753 Costs—Ilegal practitioner’s delay etc 349
1754 Costs—disallowance of costs for vexatious document etc 350
Division 2.17.4 Costs—registrar’s powers and discretion
1760 Costs—registrar's general powers 351
1761 Costs—registrar’s discretion in assessing 352
Division 2.17.5 Procedure for assessing costs
1800 Costs—when bill of costs to be filed etc 353
1801 Costs—if costs out of fund bill to be sent to clients 354
1802 Costs—content of bill of costs 354
1803 Costs—failure to file and serve bill of costs 355
1804 Costs—payment of disbursements 356
1805 Costs—professional charges and disbursements 356
1806 Costs—amendment and withdrawal of bill of costs 357
1807 Costs—notice of objection to bill of costs 357
1808 Costs—assessment must be limited 358
1809 Costs—default assessment if no objection to bill of costs 358
1810 Costs—setting aside default assessment 359
1811 Costs—offer to settle 360
1812 Costs—acceptance of offer to settle 361
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1813 Costs—rejection of offer to settle 361
Division 2.17.6 Procedure on costs assessment
1830 Costs—attendance of parties at assessment 362
1831 Costs—notice of adjournment of assessment 363
1832 Costs—delay before registrar etc 363
1833 Costs—set off of costs 363
1834 Costs—Hhill of costs reduced by 15% or more 364
1835 Costs—registrar’s certificate of assessment 364
1836 Costs—interim certificates of assessment 365
Division 2.17.7 Reconsideration and review of costs assessment
1850 Application—div 2.17.7 365
1851 Costs—application for reconsideration 365
1852 Costs—procedure for reconsideration 366
1853 Costs—reply to objection on reconsideration 367
1854 Costs—reconsideration of registrar’'s assessment 367
1855 Costs—review by court 368
Division 2.17.8 Security for costs
1900 Security for costs—application and order 369
1901 Security for costs—when court may make order 369
1902 Security for costs—discretionary factors 370
1903 Security for costs—way security given 371
1904 Security for costs—effect of order 372
1905 Security for costs—setting aside or amending order 372
1906 Security for costs—finalising security 372
Division 2.17.9 Miscellaneous—pt 2.17
1920 Liguidator, guardian or manager—accounts 373
Part 2.18 Enforcement
Division 2.18.1 Enforcement—general
2000 Definitions—pt 2.18 375
2001 Enforcement orders generally 380
2002 Enforcement—enforcement application is application in original
proceeding 381
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2003 Enforcement—by or against non-party 3891
2004 Enforcement—amount recoverable 382
2005 Enforcement—separate enforcement for costs 382
2006 Enforcement—order in partnership name 382
2007 Enforcement—against property of partnership 383
2008 Enforcement—against property of business 383
2009 Enforcement—enforcement of Supreme Court order in Magistrates

Court 384
2010 Enforcement—enforcement of Magistrates Court order in Supreme

Court 384
2011 Enforcement—demand for compliance unnecessary 386
2012 Enforcement—when leave required 386
2013 Enforcement—stay 388
2014 Enforcement—conditional orders 389
2015 Enforcement—service of order and related information 389
2016 Enforcement—enforcement of payment directed by Essential Services

Consumer Council 390
Division 2.18.2 Enforcement orders—general
2050 Enforcement orders—content and issue 391
2051 Enforcement orders—application to set aside 393
2052 Enforcement orders—duration and renewal of certain enforcement

orders given to enforcement officers 394
2053 Enforcement orders—return by enforcement officer 395
2054 Enforcement orders—priority 396
2055 Enforcement orders—payment under order 397
2056 Enforcement orders—orders about enforcement 397
2057 Enforcement orders—consecutive and concurrent orders 397
2058 Enforcement orders—deceased enforcement debtor 398
Division 2.18.3 Enforcement of money orders—enforcement hearings
2100 Enforcement hearing—application by enforcement creditor 398
2101 Enforcement hearing—otherwise than on enforcement creditor’s

application 400
2102 Enforcement hearing—limit on number of applications 400
2103 Enforcement hearing—order for hearing etc 401
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2104 Enforcement hearing—who may be directed to attend by enforcement ’
hearing subpoena 402
2105 Enforcement hearing—service of enforcement hearing subpoena 403
2106 Enforcement hearing—statement of enforcement debtor’s financial
position 403
2107 Enforcement hearing—subpoena to other person 404
2108 Enforcement hearing—meeting of parties 405
2109 Enforcement hearing—examination 406
2110 Enforcement hearing—enforcement hearing warrant issue 408
2111 Enforcement hearing—enforcement hearing warrant contents etc 409
2112 Enforcement hearing—orders 410
Division 2.18.4 Enforcement of money orders—instalment orders
2150 Instalment order—making 412
2151 Instalment order—application by enforcement debtor 413
2152 Instalment order—when application by enforcement debtor requires
leave 414
2153 Instalment order—application by enforcement creditor 415
2154 Instalment order—relevant considerations 416
2155 Instalment order—stay of enforcement 417
2156 Instalment order—content and issue 418
2157 Instalment order—instalment order agreement 419
2158 Instalment order—service 419
2159 Instalment order—no other enforcement while in force 420
2160 Instalment order—amending, suspending or setting aside 420
2161 Instalment order—ceasing to have effect other than for nonpayment 422
2162 Instalment order—ceasing to have effect for nonpayment 422
2163 Instalment order—record of payments 423
Division 2.18.5 Enforcement of money orders—seizure and sale
orders
2200 Seizure and sale order—making 424
2201 Seizure and sale order—application 425
2202 Seizure and sale order—additional exempt property 426
2203 Seizure and sale order—entry, search and seizure powers if no
consent 426
2204 Seizure and sale order—assistance to enforcement debtor 428
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2205 Seizure and sale order—notice of order 4299
2206 Seizure and sale order—notice of property seized 430
2207 Seizure and sale order—removal etc of seized property 431
2208 Seizure and sale order—application for instalment order stays sale of

seized property 432
2209 Seizure and sale order—property seized not abandoned 433
2210 Seizure and sale order—seizure of real property 433
2211 Seizure and sale order—enforcement debtor not to deal with real

property 433
2212 Seizure and sale order—order of seizing and selling property 434
2213 Seizure and sale order—payment before sale 435
2214 Seizure and sale order—suspension etc of enforcement 435
2215 Seizure and sale order—agreements to withdraw and re-enter 435
2216 Seizure and sale order—nature of sale 436
2217 Seizure and sale order—setting reasonable amount 438
2218 Seizure and sale order—additional provisions relating to land 439
2218A Seizure and sale order—appointment of real estate agent 440
2219 Seizure and sale order—power of entry for auction of land 441
2220 Seizure and sale order—sale at best price obtainable 442
2221 Seizure and sale order—advertisement of sale 443
2222 Seizure and sale order—postponement of sale 444
2223 Seizure and sale order—amounts received 444
2224 Seizure and sale order—terms about payment 445
2225 Seizure and sale order—securities held by enforcement officer 446
2226 Seizure and sale order—personal property subject to conditional bill of

sale 446
2227 Seizure and sale order—effect of sale of property 447
2228 Seizure and sale order—effect of ending of order on completion of

sale etc 447
2229 Seizure and sale order—appropriation of payments towards order debt 448
2230 Seizure and sale order—documents giving effect to sale 448
2231 Seizure and sale order—payment to enforcement debtor 449
2232 Seizure and sale order—purchase by enforcement officer or

auctioneer prohibited 450
2233 Seizure and sale order—account etc 450
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2234 Seizure and sale order—report by enforcement officer 41-'?1
2235 Seizure and sale order—order for disposal and return of property to
enforcement debtor 452
Division 2.18.6 Enforcement of money orders—debt redirection orders
generally
2300 Application—div 2.18.6 453
2301 Debt redirection order—making 453
2302 Debt redirection order—application 454
2303 Debt redirection order—relevant considerations 455
2304 Debt redirection order—joint funds 456
2305 Debt redirection order—partnership debts 457
2306 Debt redirection order—account with financial institution 457
2307 Debt redirection order—claim by someone else 458
2308 Debt redirection order—when debt redirected 459
2309 Debt redirection order—notice by third person to enforcement creditor 459
2310 Debt redirection order—payments by third person 459
2311 Debt redirection order—third person disputes liability 460
2312 Debt redirection order—discharge of third person 461
2313 Debt redirection order—payment to enforcement debtor despite
redirection 461
2314 Debt redirection order—amending, suspending or setting aside 462
2315 Debt redirection order—procedure if order not complied with 463
Division 2.18.7 Enforcement of money orders—regular redirections
from financial institutions
2330 Application—div 2.18.7 464
2331 Regular redirection order—application of div 2.18.6 465
2332 Regular redirection order—making 465
2333 Regular redirection order—content 465
2334 Regular redirection order—service and coming into force 466
2335 Regular redirection order—financial institution to make payments etc 466
2336 Regular redirection order—enforcement debtor not to defeat order 467
2337 Regular redirection order—no other enforcement while in force 468
2338 Regular redirection order—ceasing to have effect 468
2339 Regular redirection order—return of excess 469
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2340 Regular redirection order—record of payments 4699
Division 2.18.8 Enforcement of money orders—earnings redirection
orders

2350 Earnings redirection order—making 471
2351 Earnings redirection order—application 471
2352 Earnings redirection order—relevant considerations 472
2353 Earnings redirection order—Iimit 473
2354 Earnings redirection order—information about enforcement debtor’'s

earnings 474
2355 Earnings redirection order—content 474
2356 Earnings redirection order—service and coming into force 475
2357 Earnings redirection order—person served not employer 475
2358 Earnings redirection order—employer to make payments etc 476
2359 Earnings redirection order—no other enforcement while in force 477
2360 Earnings redirection order—amending, suspending or setting aside 477
2361 Earnings redirection order—ceasing to have effect 479
2362 Earnings redirection order—return of excess 480
2363 Earnings redirection order—record of payments 480
2364 Earnings redirection order—2 or more orders in force 481
2365 Earnings redirection order—person served ceasing to be employer 481
2366 Earnings redirection order—enforcement debtor changes or ceases

employment 482
2367 Earnings redirection order—directions 483
2368 Earnings redirection order—employment protection 483
2369 Earnings redirection order—procedure if order not complied with 484
Division 2.18.9 Enforcement of money orders—charging orders
2400 Application—div 2.18.9 484
2401 Charging order—making 485
2402 Charging order—application 486
2403 Charging order—effect 487
2404 Charging order—enforcement debtor dealing with charged property 488
2405 Charging order—issuer etc dealing with charged property 488
2406 Charging order—application to enforce charge 489
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2407 Charging order—procedure against partnership property for partner’s ’
separate order debt 489
Division 2.18.10 Enforcement of money orders—amounts in court and
stop orders
2420 Enforcement orders—amounts in court 490
2421 Enforcement orders—stop orders 491
Division 2.18.11 Enforcement of money orders—receivers
2430 Application—div 2.18.11 492
2431 Receiver—appointment 492
2432 Receiver—application for appointment 492
2433 Receiver—relevant considerations for appointment 493
2434 Receiver—powers 494
2435 Receiver—general provisions apply 494
Division 2.18.12 Enforcement of non-money orders—general
2440 Enforcement—orders for possession of land 494
2441 Enforcement—orders for return of goods etc 495
2442 Enforcement—orders to do or not do an act 496
2443 Enforcement—undertakings 497
2444 Enforcement—failure of individual to comply with subpoena etc 498
2445 Enforcement—failure of corporation to comply with subpoena etc 499
2446 Enforcement by contempt or seizing and detaining property—
preconditions 500
Division 2.18.13 Enforcement of non-money orders—orders for delivery
of possession of land
2450 Application—div 2.18.13 501
2451 Order for delivery of possession of land—making 502
2452 Orders for delivery of possession of land—preconditions 503
Division 2.18.14 Enforcement of non-money orders—orders for seizure
and delivery of goods
2460 Order for seizure and delivery of goods—making 503
Division 2.18.15 Enforcement of non-money orders—orders for seizure
and detention of property
2470 Order for seizure and detention of property—making 505
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2471 Order for seizure and detention of property—preconditions 5095
2472 Order for seizure and detention of property—against officer of

corporation 506
2473 Order for seizure and detention of property—return of seized property 506
Division 2.18.16 Enforcement—contempt
2500 Contempt—application of div 2.18.16 506
2501 Contempt—applications generally 506
2502 Contempt—application by registrar 507
2503 Contempt—arrest warrant if respondent likely to abscond etc 507
2504 Contempt in face or hearing of court—alternative procedure 508
2505 Contempt—arrest warrant 509
2506 Contempt—punishment 509
2507 Contempt—costs 510
Division 2.18.17 Enforcement—arrest warrants for absconding

defendants

2550 Application—div 2.18.17 510
2551 Meaning of plaintiff and defendant—div 2.18.17 510
2552 Arrest warrant for defendant—application 511
2553 Arrest warrant for defendant—issue 511
2554 Arrest warrant for defendant—enforcement 512
2555 Arrest warrant for defendant—costs of enforcement 512
2556 Arrest warrant for defendant—service of warrant and claim 513
2557 Arrest warrant for defendant—record of enforcement 513
2558 Arrest warrant for defendant—procedure after arrest 514
2559 Arrest warrant for defendant—release of defendant 514
2560 Arrest warrant for defendant—court powers 515
2561 Arrest warrant for defendant—failure to comply with conditions 516
2562 Arrest warrant for defendant—review 517
2563 Arrest warrant for defendant—restriction on further applications 518
2564 Arrest warrant for defendant—costs 518
Part 2.19 Interpleader proceedings
Division 2.19.1 Stakeholder’s interpleader
2600 Interpleader—application by stakeholder 519
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Division 2.19.2 Enforcement officer’s interpleader ’
2605 Interpleader—notice of claim to enforcement officer 520
2606 Interpleader—failure to give notice of claim 521
2607 Interpleader—notice to enforcement creditor 521
2608 Interpleader—admission of claim 522
2609 Interpleader—enforcement officer’s interpleader application 523
2610 Interpleader—enforcement debtor’s rights not affected 524
Division 2.19.3 Interpleader orders
2620 Interpleader—orders 524
2621 Interpleader—summary disposal of proceeding 525
2622 Interpleader—adverse claims 525
2623 Interpleader—default by claimant 525
2624 Interpleader—neutrality of applicant 526
2625 Interpleader order—2 or more proceedings 527
2626 Interpleader—trial 527
2627 Interpleader—disposal of amounts in court 527
Part 2.20 Trusts, estates, accounts and inquiries
Division 2.20.1 Trusts and estates generally
2700 Trusts and estates—decision without order for administration 528
2701 Trusts and estates—application not to affect powers 528
2702 Trusts and estates—conduct of sale 529
Division 2.20.2 Taking of accounts
2720 Meaning of accounting party—div 2.20.2 529
2721 Account—order for account 530
2722 Account—orders 530
2723 Accounts—service of order etc 531
2724 Accounts—form and verification 532
2725 Accounts—filing and service 533
2726 Accounts—challenging account 533
2727 Accounts—witness 533
2728 Accounts—allowances 533
2729 Accounts—delay 534
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2730 Accounts—powers exercisable on taking account 5394
2731 Accounts—class interests 534
2732 Accounts—reference to judicial officer 535
2733 Accounts—certificate about taking of account 536
2734 Accounts—further consideration 537
Division 2.20.3 Making of inquiries
2740 Inquiries—procedure for inquiries 537
2741 Inquiries—orders 537
Division 2.20.4 Executors, administrators and trustees—accounts and
commission

2745 Definitions—div 2.20.4 538
2746 Estate and trust accounts—order requiring examination and passing of

accounts 538
2747 Estate and trust accounts—compliance with order for examination and

passing of accounts 539
2748 Estate and trust accounts—application for commission 540
2749 Estate and trust accounts—notice of filing of accounts etc 540
2750 Estate and trust accounts—appearance of beneficiary at examination 542
2751 Estate and trust accounts—examination 543
2752 Estate and trust accounts—conduct of examination 543
2753 Estate and trust accounts—application for passing accounts etc 545
2754 Estate and trust accounts—passing of accounts etc 545
2755 Estate and trust accounts—amended or further accounts 546
2756 Estate and trust accounts—renewal of objection in subsequent

proceeding 546
2757 Estate and trust accounts—evidence in subsequent proceeding 547
2758 Estate and trust accounts—general practice to apply 547
2759 Estate and trust accounts—combined executors’ and trustees’ account 547
2760 Trustees—allowance of commission in proceeding 548
Part 2.21 Representation by solicitors
2800 Power to act by solicitor 549
2801 Appointment of solicitor 549
2802 Change between acting personally and acting by solicitor 549
2803 Change of solicitor 550
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2804 Removal of solicitor by court 551
2805 Solicitor removed from roll etc 551
2806 Application for leave to withdraw as solicitor 552
2807 Leave to withdraw as solicitor 553
2808 Effect of removal of, or leave to withdraw as, solicitor 554
2809 Withdrawal of solicitor’s agent 554
2810 Solicitor not to act for adverse parties 555
Part 2.22 Miscellaneous—ch 2
2900 Declaratory order 556
2901 Copies of documents from registrar 556
2902 Searches of registers etc 557
2903 Inspection of registry files 557
Chapter 3 Particular civil proceedings
Part 3.1 Administration and probate
Division 3.1.1 Administration and probate—general
3000 Definitions—pt 3.1 560
3001 Terms used in Administration and Probate Act 560
3002 Application—pt 3.1 561
Division 3.1.2 Application for grant of representation
3005 Grant of representation—application 561
3006 Grant of representation—notice of intention to apply to be published in
newspaper etc 563
3007 Grant of administration—notice of intention to apply to be served on
non-applicant domestic partner or next of kin 564
3008 Grant of administration—notice of intention of creditor to apply to be
served on domestic partner and next of kin 565
3009 Grant of representation—when notice of intention to apply to be
served on public trustee 566
3010 Grant of representation—supporting affidavit for application 567
3011 Grant of representation—affidavit of search 572
3012 Grant of representation—proof of identity and death 572
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3013 Grant of representation—further evidence, documents and notices 57g3
3014 Grant of representation—no grant to executor etc who has renounced 573
3015 Grant of representation—when hearing not required 573
Division 3.1.3 Application for reseal of foreign grant
3020 Reseal of foreign grant—application 574
3021 Reseal of foreign grant—notice of intention to apply to be published in

newspaper etc 575
3022 Reseal of foreign grant—supporting affidavit for application 576
3023 Reseal of foreign grant—affidavit of search 577
3024 Reseal of foreign grant—when hearing required 578
Division 3.1.4 Validity and form of wills
3030 Grant of representation—evidence of proper attestation of will 578
3031 Grant of representation—uwill by blind or illiterate person 579
3032 Grant of representation—alterations in will 580
3033 Grant of representation—documents mentioned in or attached to will 581
3034 Grant of representation—evidence of proper execution of will etc 581
3035 Grant of representation—uwill inoperative or partly inoperative 582
Division 3.1.5 Administration bonds
3045 Administration bond—requirement for bond 583
3046 Administration bond—dispensing with bond 584
3047 Administration bond—affidavit of justification 584
3048 Administration bond—exempt surety 585
3049 Administration bond—addition or reduction after required but before

given 586
3050 Administration bond—addition or reduction after given 587
3051 Administration bond—proceeding on bond 587
3052 Administration bond—application by surety 588
3053 Administration bond—reseal of foreign grant 588
Division 3.1.6 Administration by public trustee
3055 Administration by public trustee—application 588
3056 Administration by public trustee—renunciation of probate by executors 589
3057 Administration by public trustee—renunciation of letters of

administration by entitled people 589
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3058 Administration by public trustee—service of documents on public ’
trustee 590
Division 3.1.7 Caveats
3065 Definitions—div 3.1.7 590
3066 Caveat—filing 591
3067 Caveat—service 592
3068 Caveat—period of operation 593
3069 Caveat—setting aside 593
3070 Caveat—withdrawal if no pending proceeding for grant of
representation etc 594
3071 Caveat—Ileave to withdraw 595
3072 Caveat—effect if filed on day of grant 595
Division 3.1.8 Revocation of grant
3080 Revocation of grant—urgent order before start of proceeding 596
3081 Revocation of grant—application 597
3082 Revocation of grant—orders 597
3083 Revocation of grant—return of original grant 597
Division 3.1.9 Other probate proceedings
3090 Definitions—div 3.1.9 598
3091 Application—div 3.1.9 598
3092 Division 3.1.9 proceeding—starting 599
3093 Division 3.1.9 proceeding—application for revocation 600
3094 Division 3.1.9 proceeding—affidavits 600
3095 Division 3.1.9 proceeding—affidavits of scripts 601
3096 Division 3.1.9 proceeding—directions for notice to people with
beneficial interests 602
3097 Division 3.1.9 proceeding—notice of intention to intervene 602
3098 Division 3.1.9 proceeding—filing of grant of representation 602
Division 3.1.10 Administration and probate—other provisions
3110 Administration and probate—registrar may make inquiries 603
3111 Administration and probate—subpoenas 603
3112 Administration and probate—evidence about domicile 604
3113 Administration and probate—proof in solemn form 604
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3114 Failure of executor to prove will—Administration and Probate Act, s 25 6095
3115 Failure by executor, administrator or trustee to comply with

beneficiary’s request etc 606
3116 Grant of administration—grant to child 607
3117 Order about administration of real estate—Administration and Probate

Act, s 51 608
3118 Assessment of costs—Administration and Probate Act, s 71 608
3119 Administration and probate book 608
3120 Proved wills to be kept by court 609
Part 3.2 Adoption
Division 3.2.1 Adoption—general
3150 Definitions—pt 3.2 610
3151 Terms used in Adoption Act 611
3152 Application—pt 3.2 611
Division 3.2.2 Adoption orders
3155 References to applicants—div 3.2.2 611
3156 Adoption order—application 611
3157 Adoption order—supporting affidavit for application 612
3158 Adoption order—documents accompanying application 614
3159 Adoption order—service of application on chief executive 616
3160 Adoption order—notice of intention to oppose 616
Division 3.2.3 Orders for dispensing with consent to adoption
3170 Dispensing order—application 617
3171 Dispensing order—service of application 618
3172 Dispensing order—notice of intention to oppose 618
Division 3.2.4 Amendment of adoption order
3180 Amendment order—application 619
3181 Amendment order—service of application 619
3182 Amendment order—notice of intention to oppose 620
Division 3.2.5 Discharge of interim orders and adoption orders
3190 Discharging order—application 620
3191 Discharging order—service of application 621
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3192 Discharging order—notice of intention to oppose 621
Division 3.2.6 Access to identifying information
3200 Order for access to identifying information—application 621
3201 Order for access to identifying information—service of application 622
3202 Order for access to identifying information—notice of intention to
oppose 622
Division 3.2.7 Adoption proceedings—general procedures
3210 Adoption proceedings—service of applications 623
3211 Adoption proceedings—service of documents containing identifying
information 623
Part 3.3 Commercial arbitration
3250 Meaning of Commercial Arbitration Act—pt 3.3 625
3251 Terms used in Commercial Arbitration Act 625
3252 Commercial arbitration—application 626
3253 Commercial arbitration—leave to appeal under Commercial Arbitration
Act, s 38 (4) (b) 626
3254 Commercial arbitration—appeal under Commercial Arbitration Act,
s 38 627
3255 Commercial arbitration—application under Commercial Arbitration Act,
s 39 627
3256 Commercial arbitration—application for order under Commercial
Arbitration Act, s 42 (1) or s 43 628
3257 Commercial arbitration—payment into court 628
3258 Commercial arbitration—examination of witnesses 629
3259 Commercial arbitration—decision to refuse application for order in
application in proceeding 630
3260 Commercial arbitration—application for leave to enforce award 630
3261 Commercial arbitration—evidence of award for purposes of
enforcement 630
3262 Commercial arbitration—endorsement and service of order for
enforcement 631
Part 3.4 Corporations Act and ASIC Act
3270 Rules for proceedings under Corporations Act or ASIC Act 632
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Part 3.5 Cross-vesting
3300 Definitions—pt 3.5 633
3301 Terms used in Cross-vesting Act 633
3302 Application—pt 3.5 634
3303 Cross-vesting—application for transfer or removal of proceedings 634
3304 Cross-vesting—application by Attorney-General 634
3305 Cross-vesting—removal of proceedings 634
3306 Cross-vesting—relying on jurisdiction under cross-vesting laws 635
3307 Cross-vesting—service 636
3308 Cross-vesting—directions 636
3309 Cross-vesting—procedure following transfer of proceeding from court 637
3310 Cross-vesting—procedure following transfer of proceeding to court 638
3311 Cross-vesting—application of another jurisdiction’s written law 638
3312 Cross-vesting—application of another jurisdiction’s rules of evidence

and procedure 639
Part 3.6 Electoral matters
Division 3.6.1 Electoral matters—general
3350 Definitions—pt 3.6 640
3351 Terms used in Electoral Act 640
3352 Application—pt 3.6 641
3353 Election application etc originating application 641
Division 3.6.2 Disputed elections
3355 Disputed election—deposit as security for costs 642
3356 Disputed election—public notice of election application 642
3357 Disputed election—parties to proceeding 642
3358 Disputed election—public notice of intention to make application for

leave to withdraw 643
3359 Disputed election—particulars of contested ballot papers 643
3360 Disputed election—countercharges 644
3361 Disputed election—time of trial etc 645
3362 Disputed election—substitution of plaintiff 645
3363 Disputed election—withdrawal of defendant 646
3364 Disputed election—substitution of defendant 646
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Division 3.6.3 Questions referred by Legislative Assembly ’
3400 Question referred—parties to proceeding 646
Division 3.6.4 Electoral matters—general procedure
3405 Electoral matters—better particulars 647
Part 3.7 Foreign and interstate confiscation orders—
registration

Division 3.7.1 Foreign confiscation orders—registration
3450 Definitions—div 3.7.1 648
3451 Application—div 3.7.1 648
3452 Foreign confiscation orders—register 648
3453 Foreign confiscation orders—registration 649
3454 Foreign confiscation orders—proceedings for registration 650
3455 Foreign confiscation orders—when registration cancelled 651
Division 3.7.2 Interstate confiscation orders—registration
3460 Definitions—div 3.7.2 651
3461 Interstate confiscation orders—register 651
3462 Interstate confiscation orders—registration 652
3463 Interstate confiscation orders—proceedings for registration 653
3464 Interstate confiscation orders—when registration cancelled 653
3465 Interstate confiscation orders—filing of amendments etc 654
Part 3.8 Foreign judgments—reciprocal enforcement
3470 Definitions—pt 3.8 655
3471 Terms used in Foreign Judgments Act 655
3472 Application—pt 3.8 655
3473 Foreign judgment—application for registration 656
3474 Foreign judgment—evidence in support of application for registration 656
3475 Foreign judgment—security for costs of application for registration 658
3476 Foreign judgment—order for registration 658
3477 Foreign judgment—register 659
3478 Foreign judgment—registration 659
3479 Foreign judgment—notice of registration 660
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3480 Notice of registration—affidavit of service to be filed 6690
3481 Registration of judgment—application to set aside 661
3482 Foreign judgment—enforcement 661
3483 Australian judgment—certificate for foreign registration 661
Part 3.9 Habeas corpus
3500 Definitions—pt 3.9 663
3501 Application—pt 3.9 663
3502 Habeas corpus—uwrits of habeas corpus abolished 663
3503 Habeas corpus—order instead of writ of habeas corpus 663
3504 Habeas corpus—application and service 664
3505 Habeas corpus—parties 664
3506 Habeas corpus—procedure on application etc 665
3507 Habeas corpus—return of order 666
Part 3.10 Judicial review
3550 Definitions—pt 3.10 668
3551 Terms defined in Judicial Review Act 669
3552 Application—pt 3.10 670
3553 Judicial review—prerogative writs etc abolished 670
3554 Judicial review—relief previously granted by prerogative writ etc 670
3555 Judicial review—other jurisdiction not excluded 671
3556 Judicial review—application etc 671
3557 Judicial review—time for starting proceeding 673
3558 Judicial review—declaration or injunction 674
3559 Judicial review—other prerogative relief etc 675
3560 Judicial review—additional orders 675
3561 Judicial review—application for statutory order of review and

prerogative relief etc 676
3562 Judicial review—relief based on application for prerogative relief etc if

application made for statutory order of review 677
3563 Judicial review—filing and serving statements 678
3564 Judicial review—stay or dismissal of application for statutory order of

review on return date 679
3565 Judicial review—directions on return date 679
R10 Court Procedures Rules 2006 contents 45
01/07/08 Effective: 01/07/08-28/07/08

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Contents

Page
3566 Judicial review—power of the court to stay or dismiss applications in ’
certain circumstances 681
3567 Judicial review—additional requirements for certiorari order 682
3568 Judicial review—no proceeding in relation to things done under
mandamus order 682
3569 Judicial review—disclaimer in relation to quo warranto order 682
3570 Judicial review—proceeding in relation to statement of reasons 683
Part 3.11 Legal profession
Division 3.11.1 Legal profession—general
3600 Definitions—pt 3.11 685
3601 Terms used in Legal Profession Act 685
3602 Application—pt 3.11 685
Division 3.11.2 Admission of local lawyers
3605 Admission—approved academic qualifications (Legal Profession Act, s
21 (5)) 686
3606 Admission—approved practical legal training requirements (Legal
Profession Act, s 21 (5)) 687
3607 Admission—evidence of completion of courses 687
3608 Admission—application for admission 688
3609 Admission—when application must be made 689
3610 Admission—compliance certificate (Legal Profession Act, s 30 (2)) 689
3611 Admission—obijection by bar council or law society council 689
3612 Admission—appearance by bar council or law society council 690
3613 Admission—applicant’s duty of frankness 690
3614 Admission—oath or affirmation 690
3615 Admission—entry on local roll 691
Part 3.12 Small Claims Court
Division 3.12.1 Small Claims Court—preliminary
3730 Definitions—pt 3.12 692
3731 Meaning of applicant and respondent—pt 3.12 692
3732 Terms used in Magistrates Court Act 693
3733 Application—pt 3.12 693
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3734 Small Claims Court—application of ch 2 generally 6993
Division 3.12.2 Small Claims Court—starting proceeding
3735 Small Claims Court—assistance to members of public 694
3736 Small Claims Court—who may start and carry on a proceeding 694
3737 Small Claims Court—originating application etc 695
3738 Small Claims Court—single application for each matter 696
3739 Small Claims Court—debt declaration 696
3740 Small Claims Court—claim for interest 696
3741 Small Claims Court—service of originating application etc 697
3742 Small Claims Court—response to originating application 698
3743 Small Claims Court—counterclaim and set-off 699
3744 Small Claims Court—response to nuisance application or trespass

application 699
3745 Small Claims Court—amendment 700
Division 3.12.3 Small Claims Court—third-party proceeding
3746 Application of div 3.12.3—common boundary applications 700
3747 Small Claims Court—third-party notice 700
3748 Small Claims Court—service of third-party notice 702
3749 Small Claims Court—response to third-party notice 703
3750 Small Claims Court—counterclaim and set-off by third party 703
3751 Small Claims Court—default by third party 703
3752 Small Claims Court—judgment between respondent and third party 705
Division 3.12.4 Small Claims Court—admission of liability
3753 Application of div 3.12.4—common boundary applications 706
3754 Small Claims Court—admission of liability 706
3755 Small Claims Court—payment into court 707
3756 Small Claims Court—payment into court by bond 708
Division 3.12.5 Small Claims Court—no response to claim
3757 Small Claims Court—default judgment 708
3758 Small Claims Court—striking out application 710
Division 3.12.6 Small Claims Court—disputed claim
3759 Small Claims Court—disputed claim 710
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Division 3.12.7 Small Claims Court—conferences ’
3760 Application—div 3.12.7 711
3761 Small Claims Court conference—setting conference date 712
3762 Small Claims Court conference—changing time or place of 712
3763 Small Claims Court conference—representation 712
3764 Small Claims Court conference—who may attend 712
3765 Small Claims Court conference—failure to attend 713
3766 Small Claims Court conference—procedure 715
Division 3.12.8 Small Claims Court—inquiries
3767 Application—div 3.12.8 716
3768 Small Claims Court inquiry—constitution 716
3769 Small Claims Court inquiry—changing time or place of 717
3770 Small Claims Court inquiry—representation 717
3771 Small Claims Court inquiry—failure to attend 717
3772 Small Claims Court inquiry—procedure 718
3773 Small Claims Court inquiry—investigators 718
Division 3.12.9 Small Claims Court—transfer of proceedings between
courts

3774 Application of div 3.12.9—common boundary applications 719
3775 Small Claims Court—transfer of proceedings from Magistrates Court 719
3776 Small Claims Court—transfer of proceeding to Magistrates Court 720
Division 3.12.10 Small Claims Court—general provisions
3777 Small Claims Court—applications in proceedings 721
3778 Small Claims Court—discontinuance of proceeding 722
3779 Small Claims Court—dismissal for abuse of process 722
3780 Small Claims Court—restoration of proceeding 723
3781 Small Claims Court—costs 725
Division 3.12.11 Small Claims Court—orders
3782 Small Claims Court order—consent judgment 725
3783 Small Claims Court order—counterclaim or set-off 726
3784 Small Claims Court order—to perform work etc 726
3785 Small Claims Court order—payment on condition work performed etc 727
3786 Small Claims Court order—detention of goods 728
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3787 Small Claims Court order—nuisance application 7299
3788 Small Claims Court order—trespass application 729
3789 Small Claims Court order—debt declaration 729
3790 Small Claims Court order—joint liability 729
3791 Small Claims Court order—notice 730
3792 Small Claims Court order—payment of amount 731
3793 Small Claims Court order—other orders 731
Part 3.13 Workers compensation
Division 3.13.1 Workers compensation proceedings—general
3900 Definitions—pt 3.13 732
3901 Terms used in Workers Compensation Act 733
3902 Application—pt 3.13 733
3903 Workers compensation proceedings—application of ch 2 generally 734
Division 3.13.2 Workers compensation—applications for arbitration
3904 Application for arbitration—Commercial Arbitration Act not apply 735
3905 Application for arbitration—by worker 735
3906 Application for arbitration—by dependant or estate of deceased worker 735
3907 Application for arbitration—by employer or insurer 736
3908 Application for arbitration—when application may be filed 736
3909 Application for arbitration—injury notice and medical evidence 737
3910 Application for arbitration—copies 737
3911 Application for arbitration—service on respondent 738
3912 Application for arbitration—service on insurer 738
3913 Application for arbitration—answer by respondent or third-party

respondent 738
3914 Application for arbitration—liability and particulars subject to answer 739
3915 Application for arbitration—service of answer 740
3916 Application for arbitration—amendment 740
3917 Application for arbitration—minor amendment or amendment by

consent 741
3918 Application for arbitration—discontinuance 742
Division 3.13.3 Workers compensation—parties for arbitration
3919 Arbitration—necessary parties 743
R10 Court Procedures Rules 2006 contents 49
01/07/08 Effective: 01/07/08-28/07/08

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Contents

Page
3920 Arbitration—including other parties 749]3
3921 Arbitration—person may apply to be included as party 744
3922 Arbitration—party may apply to be removed as party 745
3923 Arbitration—employer not respondent in certain applications by
dependant or personal representative 745
Division 3.13.4 Workers compensation—representation in arbitrations
3924 Arbitration—party may be represented 745
3925 Arbitration—separate representation of employer for insurer’s period
on risk 746
Division 3.13.5 Workers compensation—listing procedure for
arbitrations
3926 Arbitration listing procedure—certificate of readiness 747
3927 Arbitration listing procedure—certificate of readiness not signed 748
Division 3.13.6 Workers compensation—medical reports for
arbitrations
3928 Arbitration—service of medical reports 749
3929 Arbitration—supplementary medical reports 750
3930 Arbitration—doctor’s evidence to be covered by medical report 750
3931 Arbitration—medical reports admissible as evidence of opinion etc 751
3932 Arbitration—requiring attendance of doctor for cross-examination etc 751
3933 Arbitration—tender of medical report 751
Division 3.13.7 Workers compensation—medical referees for
arbitrations
3934 Arbitration—party may apply for medical referee etc 752
3935 Arbitration—number of medical referees 752
3936 Arbitration—notice of request to medical referee 753
3937 Arbitration—assessment of worker by medical referee 753
3938 Arbitration—medical referee to review medical evidence etc 753
3939 Arbitration—medical referee’s report 754
3940 Arbitration—medical referee’s report to be given to parties 755
3941 Arbitration—court may decide claim without medical referee report 755
Division 3.13.8 Workers compensation—case management meeting
for arbitrations
3942 Arbitration—case management generally 755
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3943 Arbitration—time of case management meeting 7595
3944 Arbitration—attendance at case management meeting 756
3945 Arbitration—parties must make genuine effort to settle at case

management meeting 757
3946 Arbitration—settling of claim at case management meeting 757
3947 Arbitration—settling of claim unlikely at case management meeting 757
3948 Arbitration—record of terms of settlement at case management

meeting 758
Division 3.13.9 Workers compensation—conduct of arbitration
3949 Conduct of arbitration—date 758
3950 Conduct of arbitration—burden of proof on party asserting fact 758
3951 Conduct of arbitration—directions about third-party respondents 758
3952 Conduct of arbitration—directions and orders if remedy against

employer and stranger 759
3953 Conduct of arbitration—directions generally 760
Division 3.13.10 Workers compensation—submission to award and

payments into court

3954 Arbitration—payment into court generally 761
3955 Arbitration—admission of liability to claim by worker 761
3956 Arbitration—admission of liability to claim for deceased worker 762
3957 Arbitration—denial and submission to award or payment by employer 763
3958 Arbitration—acceptance of payment by worker 763
3959 Arbitration—acceptance of payment for deceased worker 764
3960 Arbitration—payment on worker’s acceptance 764
3961 Arbitration—payment on dependant’s etc acceptance 765
3962 Arbitration—no prompt acceptance of submission or payment 766
3963 Arbitration—award not greater than submission or payment 766
Division 3.13.11 Workers compensation—awards
3964 Arbitration—award 767
3965 Arbitration—setting aside or amending award 768
Division 3.13.12 Workers compensation—registered agreements
3966 Registered agreement—application for registration 769
3967 Registered agreement—application for amendment or cancellation 770
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Division 3.13.13 Workers compensation—costs
3968 Workers compensation costs—generally 771
3969 Workers compensation costs—claim against arbitration award 772
Division 3.13.14 Workers compensation—appeals
3970 Appeal—order of Supreme Court 772
Chapter 4 Criminal proceedings
Part 4.1 Criminal proceedings—general
Division 4.1.1 Criminal proceedings—application of ch 2
4000 Criminal proceedings—application of expert witness code of conduct 774
Division 4.1.2 Criminal proceedings—service
4005 Meaning of accused person for div 4.1.2—bail applications 774
4006 Criminal proceedings—application of pt 6.8 775
4007 Criminal proceedings—service on accused person by filing if no
address for service 775
4008 Criminal proceedings—service if no-one found at accused person’s
address for service 776
4009 Criminal proceedings—service of documents when unrepresented
accused person in custody 776
Division 4.1.3 Criminal proceedings—enforcement
4020 Criminal proceedings—failure of individual to comply with subpoena
etc 7
4021 Criminal proceedings—failure of corporation to comply with subpoena
etc 778
Division 4.1.4 Criminal proceedings—other provisions
4050 Criminal proceedings—production of person in custody 779
4051 Criminal proceedings—defence response to prosecutor’s opening
address 780
4052 Criminal proceedings—execution of documents 780
4053 Criminal proceedings—inspection of registry files 781
4054 Criminal proceedings—certificate of conviction 783
4055 Criminal proceedings—preparation of judgments 783
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Part 4.2 Magistrates Court criminal proceedings
Division 4.2.1 Magistrates Court criminal proceedings—preliminary
4300 Definitions—pt 4.2 785
4301 Application—pt 4.2 785
Division 4.2.2 Magistrates Court criminal proceedings—setting aside
orders

4310 Magistrates Court order made in absence of party may be set aside—

general 785
4311 Magistrates Court order made in absence of defendant may be set

aside—summons for prescribed offence 786
4312 Magistrates Court order made in absence of party may be set aside—

other offences 787
4313 Magistrates Court conviction made in absence of party set aside—

warrant may be set aside 787
4314 Magistrates Court conviction made in absence of party set aside—

hearing 788
4315 Magistrates Court order made in absence of party may be set aside—

application by informant 788
Division 4.2.3 Magistrates Court criminal proceedings—witnesses
4330 Magistrates Court withess—informant may request attendance 789
4331 Magistrates Court withess—expenses 790
Division 4.2.4 Magistrates Court criminal proceedings—enforcement

of fines

4340 Definitions—div 4.2.4 790
4341 Enforcement of fine—enforcement hearing 790
4342 Enforcement of fine—service of enforcement hearing subpoena 791
4343 Enforcement of fine—statement of person’s financial position 791
4344 Enforcement of fine—determining capacity to pay fine 792
4345 Enforcement of fine—enforcement hearing warrant issue 793
4346 Enforcement of fine—orders 794
4347 Application of pt 2.18 795
4348 Enforcement of fine—security for payment 797
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Part 4.3 Supreme Court criminal proceedings
Division 4.3.1 Supreme Court criminal proceedings—preliminary
4700 Definitions—pt 4.3 798
4701 Application—pt 4.3 799
Division 4.3.2 Supreme Court criminal proceedings—representation
4705 Meaning of criminal proceeding—div 4.3.2 799
4706 Supreme Court criminal proceedings—notice of solicitor acting 800
4707 Supreme Court criminal proceedings—change of solicitor 801
4708 Supreme Court criminal proceedings—removal of solicitor by court 801
4709 Supreme Court criminal proceedings—solicitor removed from roll etc 802
4710 Supreme Court criminal proceedings—solicitor’s instructions to act for
accused person ended 802
4711 Supreme Court criminal proceedings—withdrawal of solicitor 803
4712 Supreme Court criminal proceedings—handing over depositions 804
Division 4.3.3 Supreme Court criminal proceedings—bail
4720 Meaning of accused person—div 4.3.3 805
4721 Supreme Court bail application in relation to accused person 805
4722 Supreme Court bail application by informant 808
Division 4.3.4 Supreme Court criminal proceedings—pre-trial
procedure
4730 Application—div 4.3.4 808
4731 Supreme Court criminal proceedings—appearance of accused person 809
4732 Supreme Court criminal proceedings—appearance when committed
for sentence 809
4733 Supreme Court criminal proceedings—appearance when committed
for trial 810
4734 Supreme Court criminal proceedings—pre-trial questionnaire 811
4735 Supreme Court criminal proceedings—pre-arraignment conference 812
4736 Supreme Court criminal proceedings—arraignment 812
4737 Supreme Court criminal proceedings—pre-trial directions hearing 813
Division 4.3.5 Supreme Court criminal proceedings—pre-trial
applications
4750 Supreme Court criminal proceedings—application to set aside or stay
proceeding 813
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4751 Supreme Court criminal proceedings—application for separate trials 81g4
4752 Supreme Court criminal proceedings—other pre-trial applications 814
4753 Supreme Court criminal proceedings—applications under r 4750, r

4751 and r 4752 815
Division 4.3.6 Supreme Court criminal proceedings—other

provisions

4780 Supreme Court criminal proceedings—arraignment dates 816
Chapter 5 Appellate proceedings
Part 5.1 Appellate proceedings—preliminary
5000 Definitions—ch 5 818
5001 Appellate proceedings—application of ch 2 generally 819
Part 5.2 Appeals from master or registrar
5010 Definitions—pt 5.2 820
5011 Application—pt 5.2 820
5012 Appeals from master or registrar—starting appeal 821
5013 Appeals from master or registrar—requirements for notice of appeal 821
5014 Appeals from master or registrar—time for filing notice of appeal 822
5015 Appeals from master or registrar—notice of appeal to be sealed 823
5016 Appeals from master or registrar—serving notice of appeal 823
5017 Appeals from master or registrar—stay and reinstatement 824
Part 5.3 Appeals to Supreme Court
Division 5.3.1 Appeals to Supreme Court—preliminary
5050 Definitions—pt 5.3 825
5051 Application—pt 5.3 826
5052 Appeals to Supreme Court—general powers 829
5053 Appeals to Supreme Court—non-publication order 830
5054 Appeals to Supreme Court—stay and reinstatement 831
5055 Appeals to Supreme Court—security for costs 833
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Division 5.3.2 Appeals to Supreme Court—leave to appeal ’
5070 Application—div 5.3.2 833
5071 Appeals to Supreme Court—application for leave to appeal 834
5072 Appeals to Supreme Court—time for filing application for leave to
appeal 835
5073 Appeals to Supreme Court—application for leave to appeal to be
sealed 835
5074 Appeals to Supreme Court—serving application for leave to appeal 835
5075 Appeals to Supreme Court—notice of intention to respond to
application for leave to appeal 836
5076 Appeals to Supreme Court—time for filing etc respondent’s affidavits
for leave to appeal 837
Division 5.3.3 Appeals to Supreme Court—Ileave to appeal out of time
5080 Meaning of out of time—div 5.3.3 837
5081 Application—div 5.3.3 837
5082 Appeals to Supreme Court—application for leave to appeal out of time 838
5083 Appeals to Supreme Court—filing application for leave to appeal out of
time 839
5084 Appeals to Supreme Court—application for leave to appeal out of time
to be sealed 839
5085 Appeals to Supreme Court—serving application for leave to appeal out
of time 839
5086 Appeals to Supreme Court—notice of intention to respond to
application for leave to appeal out of time 840
5087 Appeals to Supreme Court—time for filing etc respondent’s affidavits
for leave to appeal out of time 841
Division 5.3.4 Appeals to Supreme Court—procedure generally
5100 Appeals to Supreme Court—starting appeal 841
5101 Appeals to Supreme Court—requirements for notice of appeal etc 841
5102 Appeals to Supreme Court—parties to appeal 843
5103 Appeals to Supreme Court—time for filing notice of appeal 844
5104 Appeals to Supreme Court—notice of appeal to be sealed 845
5105 Appeals to Supreme Court—numbering etc of appeals 845
5106 Appeals to Supreme Court—date for settlement of appeal papers 846
5107 Appeals to Supreme Court—serving notice of appeal 846
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5108 Appeals to Supreme Court—notice of intention to respond 8497
5109 Appeals to Supreme Court—respondent taken to be served by filing

notice of intention to respond 848
5110 Appeals to Supreme Court—documents 848
5111 Appeals to Supreme Court—amending notice of appeal 850
5112 Appeals to Supreme Court—cross-appeal 851
5113 Appeals to Supreme Court—application of certain rules to cross-

appeals 853
5114 Appeals to Supreme Court—effect of failure to give notice of cross-

appeal 854
5115 Appeals to Supreme Court—notice of contention 854
Division 5.3.5 Appeals to Supreme Court—appeal papers and hearing
5130 Appeals to Supreme Court—draft index of appeal papers 856
5131 Appeals to Supreme Court—settlement of appeal papers 856
5132 Appeals to Supreme Court—content of appeal papers 857
5133 Appeals to Supreme Court—presentation of appeal papers 858
5134 Appeals to Supreme Court—filing and serving appeal papers 859
5135 Appeals to Supreme Court—setting appeal for hearing 859
5136 Appeals to Supreme Court—changing appeal hearing date 860
5137 Appeals to Supreme Court—written summary and list for appeal

hearing 860
5138 Appeals to Supreme Court—summaries of arguments 861
5139 Appeals to Supreme Court—Ilist of authorities, legislation and texts 862
5140 Appeals to Supreme Court—absence of party 862
5141 Appeals to Supreme Court—insufficient material 863
Division 5.3.6 Appeals to Supreme Court—ending all or part of

appeal

5170 Appeals to Supreme Court—abandonment of ground of appeal 864
5171 Appeals to Supreme Court—discontinuance of appeal 864
5172 Appeals to Supreme Court—competency of appeal 866
5173 Appeals to Supreme Court—costs for failure to apply for appeal to be

struck out as incompetent 866
5174 Appeals to Supreme Court—dismissal by consent 867
5175 Appeals to Supreme Court—consent orders 868
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Division 5.3.7 Appeals to Supreme Court—miscellaneous
5190 Appeals to Supreme Court—directions about appeal etc 868
5191 Appeals to Supreme Court—want of prosecution of appeal 869
5192 Appeals to Supreme Court—matter happening in court or tribunal
appealed from 871
5193 Further evidence on appeal to Supreme Court—Magistrates Court Act
1930, s 214 871
5194 Appeals to Supreme Court—keeping exhibits 872
Part 5.4 Appeals to Court of Appeal
Division 5.4.1 Appeals to Court of Appeal—preliminary
5300 Meaning of court—pt 5.4 873
5301 Appeals to Court of Appeal—stay and reinstatement 873
5302 Appeals to Court of Appeal—security for costs 874
Division 5.4.2 Appeals to Court of Appeal—leave to appeal from
interlocutory orders
5310 Application—div 5.4.2 875
5311 Appeals to Court of Appeal—application for leave to appeal 875
5312 Appeals to Court of Appeal—time for filing application for leave to
appeal 876
5313 Appeals to Court of Appeal—application for leave to appeal to be
sealed 876
5314 Appeals to Court of Appeal—serving application for leave to appeal 876
5315 Appeals to Court of Appeal—notice of intention to respond to
application for leave to appeal 877
5316 Appeals to Court of Appeal—time for filing etc respondent’s affidavits
for leave to appeal 878
Division 5.4.3 Appeals to Court of Appeal—leave to appeal out of
time from final judgments
5330 Definitions—div 5.4.3 878
5331 Application—div 5.4.3 878
5332 Appeals to Court of Appeal—application for leave to appeal out of time 879
5333 Appeals to Court of Appeal—filing application for leave to appeal out
of time 879
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5334 Appeals to Court of Appeal—application for leave to appeal out of time ’

to be sealed 880
5335 Appeals to Court of Appeal—serving application for leave to appeal

out of time 880
5336 Appeals to Court of Appeal—notice of intention to respond to

application for leave to appeal out of time 881
5337 Appeals to Court of Appeal—time for filing etc respondent’s affidavits

for leave to appeal out of time 881
Division 5.4.4 Appeals to Court of Appeal—procedure generally
5400 Definitions—divs 5.4.4 t0 5.4.6 882
5401 Application—divs 5.4.4 to 5.4.6 883
5402 Appeals to Court of Appeal—starting appeal 883
5403 Appeals to Court of Appeal—requirements for notice of appeal etc 883
5404 Appeals to Court of Appeal—parties to appeal 884
5405 Appeals to Court of Appeal—time for filing notice of appeal 885
5406 Appeals to Court of Appeal—notice of appeal to be sealed 886
5407 Appeals to Court of Appeal——numbering etc of appeals 886
5408 Appeals to Court of Appeal—date for settlement of appeal papers 887
5409 Appeals to Court of Appeal—serving notice of appeal 887
5410 Appeals to Court of Appeal—notice of intention to respond 888
5411 Appeals to Court of Appeal—respondent taken to be served by filing

notice of intention to respond 889
5412 Appeals to Court of Appeal—amending notice of appeal 889
5413 Appeals to Court of Appeal—cross-appeal 890
5414 Appeals to Court of Appeal—application of certain rules to cross-

appeals 892
5415 Appeals to Court of Appeal—effect of failure to give notice of cross-

appeal 893
5416 Appeals to Court of Appeal—notice of contention 893
Division 5.4.5 Appeals to Court of Appeal—appeal papers and

hearing

5430 Appeals to Court of Appeal—filing of things before settlement of

appeal papers 895
5431 Appeals to Court of Appeal—draft index of appeal papers 896
5432 Appeals to Court of Appeal—settlement of appeal papers 896
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5433 Appeals to Court of Appeal—content of appeal papers 89g7
5434 Appeals to Court of Appeal—presentation of appeal papers 899
5435 Appeals to Court of Appeal—filing and serving appeal papers 900
5436 Appeals to Court of Appeal—setting appeal for hearing 900
5437 Appeals to Court of Appeal—changing appeal hearing date 901
5438 Appeals to Court of Appeal—written summary and list for appeal

hearing 901
5439 Appeals to Court of Appeal—summaries of arguments 902
5440 Appeals to Court of Appeal—Ilist of authorities, legislation and texts 903
5441 Appeals to Court of Appeal—absence of party 904
5442 Appeals to Court of Appeal—insufficient material 905
Division 5.4.6 Appeals to Court of Appeal—ending all or part of

appeal

5470 Appeals to Court of Appeal—abandonment of ground of appeal 905
5471 Appeals to Court of Appeal—discontinuance of appeal 906
5472 Appeals to Court of Appeal—competency of appeal 907
5473 Appeals to Court of Appeal—costs for failure to apply for appeal to be

struck out as incompetent 907
5474 Appeals to Court of Appeal—dismissal by consent 908
5475 Appeals to Court of Appeal—consent orders 909
Division 5.4.7 Appeals to Court of Appeal—convictions and

sentences

Subdivision 5.4.7.1 Appeals to Court of Appeal—convictions and
sentences preliminary

5500 Definitions—div 5.4.7 909

Subdivision 5.4.7.2 Appeals to Court of Appeal—Ileave to appeal out of
time by convicted person

5505 Application—sdiv 5.4.7.2 910
5506 Appeals to Court of Appeal—application for leave to appeal out of time
against conviction or sentence 910
5507 Appeals to Court of Appeal—application for leave to appeal out of time
against conviction or sentence to be sealed 911
5508 Appeals to Court of Appeal—serving application for leave to appeal
out of time against conviction or sentence 911
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5509 Appeals to Court of Appeal—response by DPP to application for leave

to appeal out of time against conviction or sentence 911
5510 Appeals to Court of Appeal—registrar’s decision on application for

leave to appeal out of time against conviction or sentence 912
Subdivision 5.4.7.3 Appeals to Court of Appeal—leave to appeal out of

time by DPP
5520 Application of div 5.4.3 to certain appeals by DPP 913
Subdivision 5.4.7.4 Appeals to Court of Appeal—convictions and
sentences generally

5530 Appeals to Court of Appeal—treating application for leave to appeal

out of time against conviction or sentence as appeal 914
5531 Appeals to Court of Appeal—grounds of appeal against conviction or

sentence 914
5532 Appeals to Court of Appeal—trial judge’s report for appeal against

conviction or sentence 914
5533 Appeals to Court of Appeal—service if convicted person in custody

and unrepresented 915
5534 Appeals to Court of Appeal—written case and presence if convicted

person appellant 916
5535 Appeals to Court of Appeal—order for production of offender 917
5536 Appeals to Court of Appeal—fine paid to be kept pending appeal 918
5537 Appeals to Court of Appeal—solicitor’s instructions to act for convicted

person ended 919
5538 Appeals to Court of Appeal—solicitor wants to withdraw from acting for

convicted person 920
5539 Appeals to Court of Appeal—notification of result of appeal against

conviction etc 921
Division 5.4.8 Appeals to Court of Appeal—miscellaneous
5600 Appeals to Court of Appeal—power to amend proceedings in court

below 922
5601 Appeals to Court of Appeal—expediting appeals etc 922
5602 Appeals to Court of Appeal—directions about appeal etc 922
5603 Appeals to Court of Appeal—want of prosecution of appeal 923
5604 When Court of Appeal may be constituted by single judge—Supreme

Court Act 1933, s 37J (1) (h) 925
5605 Jurisdiction of Court of Appeal that may be exercised by single

judge—Supreme Court Act 1933, s 37J (3) 926
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5606 Appeals to Court of Appeal—further evidence on appeal 92gG
5607 Appeals to Court of Appeal—keeping exhibits 927
Part 5.5 Orders to review Magistrates Court decisions
5700 Meaning of review order—pt 5.5 929
5701 Review orders—application for order 929
5702 Review orders—affidavits 930
5703 Review orders—service of applications 930
5704 Review orders—parties 930
5705 Review orders—service of review order 930
5706 Review orders—notice of intention to respond to review order 931
5707 Review orders—security for costs 931
5708 Review orders—stay 932
5709 Review orders—non-appearance of applicant 933
5710 Review orders—application to revoke review order 933
Part 5.6 Reference appeals
Division 5.6.1 Reference appeals—Supreme Court
5750 Definitions—div 5.6.1 934
5751 Reference appeals to Supreme Court—application for reference
appeal 934
5752 Reference appeals to Supreme Court—service of application etc for
reference appeal 935
5753 Reference appeals to Supreme Court—notice of intention to respond
by interested party 935
5754 Reference appeals to Supreme Court—discontinuance of reference
appeal 936
5755 Reference appeals to Supreme Court—application of certain rules to
reference appeals 937
Division 5.6.2 Reference appeals—Court of Appeal
5770 Definitions—div 5.6.2 938
5771 Reference appeals to Court of Appeal—application for reference
appeal 939
5772 Reference appeals to Court of Appeal—service of application etc for
reference appeal 939
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5773 Reference appeals to Court of Appeal—notice of intention to respond ’

by interested party 940
5774 Reference appeals to Court of Appeal—discontinuance of reference

appeal 940
5775 Reference appeals to Court of Appeal—application of certain rules to

reference appeals 941
Part 5.7 Special cases
Division 5.7.1 Questions referred—Supreme Court
5800 Application—div 5.7.1 943
5801 Definitions—div 5.7.1 945
5802 Question referred to Supreme Court—form 945
5803 Special case to Supreme Court—preparation and settling 946
5804 Special case to Supreme Court—person with legal disability 946
5805 Special case to Supreme Court—directions hearing 947
5806 Special case to Supreme Court—setting down for hearing 947
5807 Special case to Supreme Court—insufficient statement of case 947
5808 Special case to Supreme Court—court can draw inferences 948
5809 Special case to Supreme Court—agreement about damages and

costs 948
Division 5.7.2 Questions referred—Court of Appeal
5830 Application—div 5.7.2 949
5831 Definitions—div 5.7.2 949
5832 Question referred to Court of Appeal—form 949
5833 Special case to Court of Appeal—preparation and settling 950
5834 Special case to Court of Appeal—setting down for hearing 950
5835 Special case to Court of Appeal—court can draw inferences 951
5836 Special case to Court of Appeal—agreement about damages and

costs 951
Part 5.8 Written cases
5850 Definitions—pt 5.8 952
5851 Application of pt 5.8 to div 5.6.1 etc 953
5852 Written cases—when used 954
5853 Written cases—appellant wants written case 954
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5854 Written cases—respondent wants written case 9!-'?5
5855 Written cases—filing etc written case for application 955
5856 Written cases—filing etc written case for appeal 957
5857 Written cases—form 958
5858 Written cases—inspection 959
Chapter 6 General rules for all proceedings
Part 6.1 Introductory provisions—ch 6
6000 Application—ch 6 960
Part 6.2 Applications in proceedings
6005 Definitions—pt 6.2 961
6006 Application—pt 6.2 961
6007 Application in proceeding—contents 962
6008 Application in proceeding—filing and service 964
6009 Application in proceeding—filing and service of supporting material 965
6010 Application in proceeding—absence of party 966
6011 Application in proceeding—dismissal or adjournment if application not
served etc 966
6012 Application in proceeding—adjournment generally 966
6013 Application in proceeding—adjournment without attendance 967
6014 Application in proceeding—further hearing 967
6015 Application in proceeding—application under r 40 968
6016 Application in proceeding—oral application 968
Part 6.3 Documents
Division 6.3.1 General provisions about documents for filing
6100 Application—div 6.3.1 970
6101 Documents—compliance with approved form 970
6102 Documents—general heading style 971
6103 Documents—Ilayout etc 972
6104 Documents—use of copies 973
6105 Documents—use of figures 973
contents 64 Court Procedures Rules 2006 R10
Effective: 01/07/08-28/07/08 01/07/08

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Contents

Page

6106 Documents—signing 974
6107 Documents—alterations 974
Division 6.3.2 Filing documents
6120 Filing documents—number of copies 975
6121 How documents may be filed 976
6122 Filing documents personally 976
6123 Filing documents by post 977
6124 Filing documents by document exchange 978
6125 Practice notes about filing 979
6126 Date of filing 979
Division 6.3.3 Rejecting filed documents
6140 Rejecting documents—noncompliance with rules etc 981
6141 Rejecting documents—inconvenient address for service 981
6142 Rejecting documents—abuse of process etc 981
6143 Rejecting document—registrar to give notice etc 982
6144 Rejecting document—costs 983
6145 Filed documents initially rejected 983
Part 6.4 Master
6200 Jurisdiction exercisable by master 984
6201 Order that jurisdiction in proceeding be exercised by judge instead of

master 985
6202 Master referring proceeding or issue to judge 985
Part 6.5 Registrar
6250 Jurisdiction exercisable by registrar of Supreme Court 987
6251 Jurisdiction exercisable by registrar of Magistrates Court 991
6252 Registrar's powers—postponement of hearing 996
6253 Registrar's powers—subpoenas 997
6254 Order that jurisdiction in proceeding be exercised by judicial officer

other than registrar 997
6255 Registrar referring proceeding or issue to judicial officer 998
6256 Appeals from registrar’s orders etc 999
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Part 6.6 Registry
6300 Office hours 1001
6301 Registrar’s duties 1001
6302 Cause book 1001
6303 Registrar to keep seals 1002
6304 Documents—sealing and stamping 1003
6305 Issue of commissions 1003
6306 Duplicate sealed etc documents 1003
6307 Delegation by registrar 1003
Part 6.7 Time
6350 Time—certain days excluded in working out 1005
6351 Time—extending and shortening by court order 1006
6352 Time—fixing by court order 1006
Part 6.8 Service
Division 6.8.1 Service—preliminary
6400 Application—pt 6.8 1007
6401 Service of filed documents 1007
Division 6.8.2 Personal service
6405 How document is personally served 1008
Division 6.8.3 Service—Magistrates Court
6410 Application—div 6.8.3 1008
6411 Service on individuals generally—Magistrates Court 1009
6412 Service of originating process by post—Magistrates Court 1009
6413 Doubtful service—Magistrates Court 1011
Division 6.8.4 Ordinary service
6420 Ordinary service—address for service 1012
6421 Service by filing 1013
Division 6.8.5 Service—particular cases
6430 Service in Australia but outside ACT 1013
6431 Service on corporations—generally 1014
6432 Service on corporations—additional ways for all corporations 1015
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6433 Service of originating process on partnership 10196
6434 Service on defendant operating under unregistered business name 1017
6435 Service on children 1018
6436 Service on people with mental disabilities 1019
6437 Service on detainees 1019
6438 Service if no-one found at party’s address for service 1020
6439 Service of originating application to recover unoccupied land 1020
Division 6.8.6 Time of service
6450 Time of service at address for service 1022
Division 6.8.7 Service—other
6460 Substituted service 1023
6461 Informal service 1024
6462 Service on agent 1024
6463 Service under contract 1025
6464 Acceptance of service by solicitor 1025
6465 Special requirements for service by fax 1026
6466 Email service—other matters 1027
6467 Proof of service 1028
6468 Identity of person served 1030
6469 Change of address for service 1030
Division 6.8.8 Service of subpoenas and notices instead of
subpoenas—general

6480 Subpoena—service on solicitor 1030
6481 Subpoena—service on medical expert 1031
6482 Medical expert—notice instead of subpoena 1032
6483 Medical expert—no shortening of time for service of notice 1032
Division 6.8.9 Service outside Australia—general
6500 Definitions—div 6.8.9 1033
6501 Service outside Australia—service of originating process without leave 1033
6502 Service outside Australia—counterclaim or third-party notice 1037
6503 Service outside Australia—setting aside service of originating process

etc 1038
6504 Service outside Australia—service of other documents in proceeding 1039
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6505 Service outside Australia—leave for service 103g9
6506 Service outside Australia—confirmation of service of other documents
in proceeding 1040
6507 Service outside Australia—directions etc 1040
6508 Service outside Australia—leave to proceed against defendant 1041
6509 Service outside Australia—how service is made 1044
6510 Service outside Australia—service in convention countries 1044
6511 Service outside Australia—service in non-convention countries 1047
6512 Service outside Australia—other orders 1051
Division 6.8.10 Service of subpoenas in New Zealand
6520 Application—div 6.8.10 1051
6521 Terms used in Evidence and Procedure (New Zealand) Act 1052
6522 Application for leave to serve subpoena in New Zealand 1052
6523 Supporting affidavit—application for leave to serve subpoena in New
Zealand 1052
6524 Application for leave to serve subpoena in New Zealand need not be
served etc 1054
6525 Undertaking about paying loss or expense in complying with subpoena
served in New Zealand 1054
6526 Setting aside subpoena for service in New Zealand 1055
6527 Noncompliance with subpoena served in New Zealand 1056
Division 6.8.11 Service of foreign legal process in the ACT
6540 Letter of request from foreign tribunal—procedure 1057
6541 Orders for substituted service etc for div 6.8.11 1059
6542 Noncompliance with div 6.8.11 1059
Part 6.9 Subpoenas
6600 Definitions—pt 6.9 1060
6601 Issuing subpoena 1060
6602 Form of subpoena 1061
6603 Subpoena—Ieave to serve late 1062
6604 Setting aside subpoena or other relief 1064
6605 Service of subpoena 1064
6606 Compliance with subpoena 1065
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6607 Production of subpoenaed document etc otherwise than on ’

attendance 1066
6608 Removal, return, inspection etc of subpoenaed documents and things 1066
6609 Inspection of, and dealing with, subpoenaed documents and things

produced otherwise than on attendance 1067
6610 Disposal of subpoenaed documents and things produced 1069
6611 Costs and expenses of compliance with subpoena 1070
6612 Failure to comply with subpoena—contempt of court 1070
6613 Documents and things in custody of court 1071
6614 Application of pt 6.9—subpoena under Commercial Arbitration Act 1072
Part 6.10 Evidence
Division 6.10.1 General—pt 6.10
6700 Way evidence given—civil proceedings 1073
6701 Evidence on affidavit by agreement—civil proceedings 1074
6702 Evidence in another civil proceeding etc 1075
6703 Evidence by telephone etc 1075
6704 Plans, photographs, video or audio recordings and models 1076
Division 6.10.2 Affidavits
6710 Affidavit—form 1077
6711 Affidavit—contents 1077
6712 Affidavit—annexures and exhibits 1078
6713 Affidavit—document included in 1080
6714 Affidavit—when may be taken 1080
6715 Affidavit—taking of 1080
6716 Affidavit—certificate of reading or signature for person making 1081
6717 Affidavit—alterations in 1083
6718 Affidavit—filing and service 1084
6719 Affidavit—irregular in form 1085
6720 Affidavit—scandalous matter etc 1085
6721 Affidavit—cross-examination of maker 1086
6722 Affidavit—taken before party 1087
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Division 6.10.3 Exchange of correspondence before making ’
application in proceeding
6740 Definitions—div 6.10.3 1087
6741 Application—div 6.10.3 1088
6742 Applicant’s letter to respondent 1088
6743 Respondent’s reply to applicant’s letter 1089
6744 Applicant and respondent—additional correspondence 1090
6745 Div 6.10.3 application—making application 1090
6746 Div 6.10.3 application—hearing 1091
Division 6.10.4 Notices under Commonwealth Evidence Act
6750 Evidence of previous representation notice 1091
6751 Objection to hearsay evidence notice—civil proceedings 1092
6752 Tendency evidence notice 1092
6753 Coincidence evidence notice 1093
Division 6.10.5 Exhibits, documents and things
6760 Meaning of subpoenaed document or thing—div 6.10.5 1093
6761 Registrar to keep record of proceeding 1093
6762 Custody of exhibits after proceeding 1094
6763 Duty of parties to claim exhibits 1094
6764 Return of subpoenaed document or thing 1096
6765 Requirement to give or send exhibit 1097
6766 Disposal of exhibits 1097
6767 Power to allow removal of exhibits etc 1098
Division 6.10.6 Taking evidence at trial from outside ACT but in
Australia by audiovisual link or audio link
6800 Application for direction under Evidence (Miscellaneous Provisions)
Act, s 20 1099
6801 Directions for Evidence (Miscellaneous Provisions) Act, s 20 1100
Division 6.10.7 Taking evidence from New Zealand by video link or
telephone
6805 Terms used in Evidence and Procedure (New Zealand) Act 1101
6806 Application for direction under Evidence and Procedure (New Zealand)
Act, s 25 1101
6807 Directions for Evidence and Procedure (New Zealand) Act, s 25 1102
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Division 6.10.8 Taking evidence otherwise than at trial ’
6810 Definitions—div 6.10.8 1103
6811 Effect of court directions for examination order 1103
6812 Application of div 6.10.8 to letter of request 1104
6813 Order for taking evidence otherwise than at trial 1104
6814 When examination order may be made 1106
6815 Application for examination order 1106
6816 Appointment of examiner 1106
6817 Documents for examiner 1107
6818 Time and place of examination etc 1107
6819 Conduct of examination 1108
6820 Examination of additional people 1109
6821 Objections by party or person being examined 1109
6822 Recording evidence of examination 1110
6823 Authentication and filing of deposition of examination etc 1111
6824 Special report on examination 1111
6825 Default of witness at examination 1112
6826 Costs of examination 1112
6827 Witness expenses for witness at examination 1112
6828 Admissibility of deposition of examination 1113
6829 Letter of request 1113
6830 Use of evidence taken in examination 1115
6831 Use of evidence taken in an examination—subsequent proceedings 1116
6832 Amendment and revocation of examination orders 1118
6833 Exclusion of evidence in criminal proceeding 1118
Division 6.10.9 Taking evidence for Australian and foreign courts and
tribunals

6840 Definitions—div 6.10.9 1118
6841 Application—div 6.10.9 1119
6842 Application for div 6.10.9 order 1120
6843 Order relating to taking evidence for Australian or foreign court or

tribunal 1121
6844 Div 6.10.9 order for criminal proceeding 1122
6845 Appointment of examiner for div 6.10.9 1122
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6846 Attendance by div 6.10.9 order applicant at examination 11293
6847 Procedure for taking evidence under div 6.10.9 order 1123
6848 Keeping of exhibits at div 6.10.9 examination 1124
6849 Certificate of order and depositions—div 6.10.9 examination 1124
6850 Privilege of witnesses—div 6.10.9 examination 1124
6851 Privilege of withesses—unsupported claim etc for div 6.10.9
examination 1125
Part 6.11 Miscellaneous—ch 6
6900 Power to make orders 1127
6901 Orders may be made on conditions 1127
6902 Leave may be given on conditions 1127
6903 References to court acting on its own initiative 1127
6904 Mandatory order to registrar etc 1128
6905 Notices must be written 1128
6906 Mistakes in orders or court certificates 1128
6907 Power to make practice notes 1129
Chapter 7 Transitional
Part 7.1 Transitional—Supreme Court
7000 Transitional—existing proceedings in Supreme Court on 1 July 2006 1130
7002 Transitional—construction of outdated references to Supreme Court
rules etc 1130
Part 7.2 Transitional—Magistrates Court
7011 Transitional—existing proceedings in Magistrates Court on 1 January
2007 1132
Schedule 1 Expert witness code of conduct 1133
1.1 Application of code 1133
1.2 General duty to court 1133
1.3 Form of expert reports 1133
14 Experts’ conference 1134
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Schedule 2 Interest rates 1136
Part 2.1 Interest up to judgment 1136
Part 2.2 Interest after judgment 1139
Schedule 3 Costs amount—debts and liquidated
demands 1141
Part 3.1 Claim for debt or liguidated demand 1141
Part 3.2 Default judgment 1142
Schedule 4 Scale of costs 1143
Part 4.1 Scale of costs—general 1143
4.1 Costs—general care and conduct 1143
4.2 Costs—registrar’s discretion 1144
4.3 Costs—letters sent by email 1144
4.4 Costs—allowance on affidavits to include attendances 1144
4.5 Costs—affidavit made by 2 or more people etc 1145
4.6 Costs—documents to be served together 1145
4.7 Costs—agency correspondence 1145
4.8 Costs—attendance to instruct counsel 1145
4.9 Costs—parties with same solicitor 1146
4.10 Costs—counsel drawing and settling documents 1147
411 Costs—premature brief 1147
4.12 Costs—transitional 1147
Part 4.2 Scale of costs—items 1148
Division 4.2.1 Instructions 1148
Division 4.2.2 Drawing 1150
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Civil proceedings generally Chapter 2

Enforcement Part 2.18
Enforcement—general  Division 2.18.1
Rule 2000
Part 2.18 Enforcement
Division 2.18.1 Enforcement—general

2000 Definitions—pt 2.18
(MC(CJ)R s 287; NSWA s 102; QId r 793; SCQA sch 2)

In this part:
account, for afinancial institution, includes—
(@) adeposit account or withdrawable share account; and

(b) any record of deposit or subscription for withdrawable shares;
and

(c) aloan account that has a credit balance.

charging order—see rule 2401.

Note This definition also applies outside this part.
debt redirection order—seerule 2301 (1).
Note This definition also applies outside this part.

defendant, for division 2.18.17 (Enforcement—arrest warrants for
absconding defendants)—see rule 2551.

earnings, of an enforcement debtor, means any of the following that
are owing or accruing to the debtor:

(@) wagesor saary, including, for example, any alowance, bonus,
commission, fee, overtime pay or other amount received under
acontract of employment;

(b) an amount that, although not payable under a contract of
employment, is analogous to or in the nature of wages or
salary, including, for example, an amount received under a
contract for services;
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Rule 2000

(c) any other amount received, or the value of any benefit gained,
as compensation for services or profit arising from a contract
of employment, contract for services or position;

(d) apension, benefit or similar payment;
(e) anannuity;

(f) anamount payable instead of leave;
(g) retirement benefit.

Note An example is part of these rules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

earnings redirection order—see rule 2350.
Note This definition also applies outside this part.

employer, of an enforcement debtor, means a person who, as
principal, rather than as employee or agent, pays, or is likely to pay,
earnings to the enforcement debtor.

Note This term applies to the Territory as an employer (see Legislation Act,
5121 (Binding effect of Acts)).

enforceable money order, of the court, means—
(@ amoney order of the court; or

(b) amoney order of another court or tribunal filed or registered,
under a territory law or a law of the Commonwealth, in the
court for enforcement.

Notel A territory law includes these rules (see Legidation Act, s 98).

Note2 Thisdefinition also applies outside this part.
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enforceable non-money order, of the court, means—
(@ anon-money order of the court; or

(b) a non-money order of another court or tribunal filed or
registered, under a teritory law or a law of the
Commonwealth, in the court for enforcement.

Note A territory law includes these rules (see Legislation Act, s 98).

enforcement creditor, for an enforceable money order of the court,
means—

(@) the person entitled to enforce the money order; or

(b) the person to whom the benefit of part of the money order has
passed by way of assignment or in another way.

Note This definition also applies outside this part.

enforcement debtor, for an enforceable money order of the court,
means the person required to pay an amount under the money order.

Note This definition also applies outside this part.

enforcement hearing subpoena means a subpoena issued under
rule 2103.

enforcement hearing warrant—see rule 2110 (2).

enforcement officer means the sheriff, a sheriff’s officer or a bailiff.
Note This definition also applies outside this part.

enforcement order, of the court—

(@) means an order of the court made under this part to enforce an
enforceable money order or non-money order; and

(b) includes an order mentioned in rule 2001 (3), but, to remove
any doubt, does not include an instalment order.

Note This definition also applies outside this part.
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exempt property means property that is not divisible among the
creditors of a bankrupt under the relevant bankruptcy law asin force
from time to time and, for the enforcement debtor for an enforceable
money order of the court, includes property of the enforcement
debtor to which an order under rule 2202 (1) (Seizure and sae
order—additional exempt property) applies.

fourth person, for division 2.18.7 (which is about regular
redirections from financial institutions)—see rule 2330.

instalment order—see rule 2150 (1).

instalment order agreement—see rule 2157.
Note This definition also applies outside this part.

money order means an order of a court or tribunal, or part of an
order of acourt or tribunal, for the payment to a person (but not into
court) of an amount, including an amount for damages, whether or
not the amount is or includes an amount for interest or costs.

Notel Order is defined in the dictionary to include judgment (see aso
def made).

Note2 Thisdefinition also applies outside this part.

non-money order means an order of a court or tribunal, or part of an
order of a court or tribunal, for a form of relief other than the
payment of an amount, whether or not the amount includes an
amount for costs.

Note This definition also applies outside this part.

officer, of a corporation, includes a former officer of the
corporation.

order debt, for an enforceable money order of the court, means the
amount payable under the money order, and includes any amount
payable under these rules without the need for an order.

order for delivery of possession of land—see rule 2451.
Note This definition also applies outside this part.
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order for seizure and delivery of goods—see rule 2460.
Note This definition also applies outside this part.

order for seizure and detention of property—see rule 2470.
Note This definition also applies outside this part.

partner includes aformer partner.

plaintiff, for division 2.18.17 (Enforcement—arrest warrants for
absconding defendants)—see rule 2551.

principal officer, of a corporation, means a person who is or has
been—

(@) the chair, or president, (however described) of the governing
body of the corporation; or

(b) the general manager, chief executive officer, or other person,
(however described) having general management of the affairs
of the corporation; or

(c) the secretary, treasurer, or other person, (however described)
having the general function of accepting correspondence for
the corporation.

regular deposit, for divison 2.18.7 (which is about regular
redirections from financial institutions)—see rule 2330.

regular redirection order—see rule 2332.
Note This definition also applies outside this part.
security interest—see rule 2401.

seizure and sale order—see rule 2200.

Note This definition also applies outside this part.

senior officer, of a corporation, includes the principal officer of the
corporation and anyone else who (whether alone or with others) has
or has had powers of management, direction or control of the
corporation.
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third person, for division 2.18.6 (which is about debt redirection
orders generally)—see rule 2300.
Note The Teritory may be a third person (see Legidation Act, s 121
(Binding effect of Acts)).
2001 Enforcement orders generally
(SCR 0431 3; SCQA s 93A)

(1) To enforce an order (the original order) (but not an order for the
payment of money into court), a person entitled to enforce the
original order may obtain an enforcement order from the court.

Note Order is defined in the dictionary to include judgment (see also
def made).

(2) An enforcement order may contain any order directed to enforcing
the original order.

(3) Without limiting subrule (2), an enforcement order includes the
following orders:

(@) aseizure and sale order (see division 2.18.5);
(b) adebt redirection order (see division 2.18.6);
(c) aregular redirection order (see division 2.18.7);
(d) anearnings redirection order (see division 2.18.8);
(e) acharging order (seedivision 2.18.9);
(f) an order under divison 2.18.10 relating to amounts or
securities in court;
(g) anorder under division 2.18.11 appointing areceiver;
(h) an order for delivery of possession of land (see
division 2.18.13);
(i) an order for seizure and delivery of goods (see
division 2.18.14);
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(4)

()

2002

2003

(1)

() an order for seizure and detention of property (see
division 2.18.15);

(k) an order issuing an arrest warrant or an arrest and detention
warrant under division 2.18.16 (Contempt).

An enforcement order may contain 2 or more orders directed to
enforcing the original order and may be made to enforce an original
order that is amoney order and a non-money order.

Without limiting rule 6901 (Orders may be made on conditions), an
enforcement order may be made on conditions about the payment
of, or giving security for, the estimated expenses of an enforcement
officer in enforcing the order.

Enforcement—enforcement application is application in
original proceeding

An application to the court for an enforcement order in relation to an
enforceable money order or non-money order of the court is an
application in the proceeding in the court in which the money order
or non-money order was made, registered or filed.

Example

A person’s address for service in the proceeding in the court in which the money
order or non-money order was made, registered or filed is the person’ s address for
service for an application to the court for an enforcement order in relation to the
money order or non-money order (unless the address for service is changed under
these rules).

Note An exampleis part of these rules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

Enforcement—Dby or against non-party
(SCR 043 r24; NSWr 39.49; QIld r 795 and r 892)

If an order is made in favour of, or obtained by, a person who is not
a party to the proceeding in which the order is made, the person may
enforce the order asif the person were a party.
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(2

3

(4)

2004

(1)

(2)
2005

2006

1)

However, the person must not start a proceeding to enforce the order
unless the person gives the court an address for service.

Note Addressfor serviceis defined in the dictionary.

If an order is made against a person who is not a party when the
order is made, the order may be enforced against the person asif the
person were a party.

If an order is made against a corporation that is not a party when the
order is made, a senior officer of the corporation is liable to the
same process of enforcement as if the corporation were a party.

Enforcement—amount recoverable
(SCR043r13,r14 and r 15; NSWA s 137 (2); Qld r 797 and r 893)

The costs of enforcement of an order are recoverable as part of the
order.

Interest on an order debt is recoverable as part of the money order.
Enforcement—separate enforcement for costs
(SCR 0431 18; MC(CJ)R s 378; NSWA s 137 (1); QId r 798)

A person entitled to enforce an order with costs may enforce the
order and, when the costs become payable, enforce payment of the
costs separately.

Enforcement—order in partnership name
(SCR 050r8; SCQA s 88 and s 89; Qld r 88)

An order against partners in the partnership name may be enforced
against 1 or more of the following:

(a) partnership property;
(b) apartner who filed a defence;
(c) aperson who has admitted being a partner;

(d) aperson who the court has decided is a partner;
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2

3

(4)

(e) aperson who has been individually served as a partner with the
originating process and who has not filed a defence.

On application by a person entitled to enforce an order against
partners in the partnership name, the court may amend the order to
make it an order against the people who were partners when the
cause of action arose.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
amendment or leave under thisrule.

On application by a person entitled to enforce an order against
partners in the partnership name, the court may give leave for the
order to be enforced against someone else who is liable to satisfy the
order.

The application for leave must be served on the person against
whom the order is sought to be enforced.

Note Rule 6008 (3) (Application in proceeding—filing and service) applies to
service of the application for leave.

(5) If, on the hearing of the application for leave, the person denies
liability, the court may decide liability summarily or give directions
about how liability isto be decided.

2007 Enforcement—against property of partnership
(Partnership Act 1963, s 28 (1))
An enforcement order must not be made against property of a
partnership except to enforce an order against the partnership.
2008 Enforcement—against property of business
(SCQA s 90 and s 91)
(1) Thisruleappliesif—
(@) a proceeding is brought against a person under a business
name; and
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(b) rule 291 (Proceeding in business name if unregistered etc)
applies to the business name.

(2) Anorder in the proceeding may be enforced against any property of
the person.

(3) The court may amend an order made in the proceeding to make it an
order against the person.

Note Pt 6.2 (Applications in proceedings) applies to an application to amend
an order.
2009 Enforcement—enforcement of Supreme Court order in
Magistrates Court
(Qld r 801 (1) and (4) and r 802 (1))

(1) If the amount payable under an enforceable money order of the
Supreme Court is within the jurisdiction of the Magistrates Court,
the order may be enforced in the Magistrates Court.

(2) To enforce the order, the order must be filed in the Magistrates
Court.

(3) Unless the Supreme Court otherwise orders, the costs of the order’s
enforcement, whether in the Supreme Court or the Magistrates
Court, must be assessed on the basis of work done for or in relation
to a proceeding in the Magistrates Court.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.
2010 Enforcement—enforcement of Magistrates Court order in
Supreme Court
(MC(CJ)R s 238)

(1) On application by the enforcement creditor for an enforceable
money order of the Magistrates Court, the Magistrates Court may
give the enforcement creditor a certificate of—

(@ themoney order; and
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2

3)

(4)

()

(6)

(7)

(8)

(b) the amount owing under the money order (including any
amount payable for interest and costs).

An application under subrule (1) is made by filing in the Magistrates
Court—

(@) adraft certificate; and

(b) an affidavit in support of the application that contains
sufficient information to enable the court to give the certificate.

Part 6.2 (Applications in proceedings) does not apply to the
application.

The draft certificate and affidavit need not be served on anyone
unless the court otherwise orders on its own initiative.

Unless the court otherwise orders on its own initiative, the
application must be dealt with without a hearing and in the absence
of the parties.

The court may give a certificate under subrule (1) only if—

(@) aseizure and sale order previously made for the order has been
returned completely or partly unsatisfied; or

(b) the court otherwise considersit appropriate.

If the certificate is given, no further action may be taken in the
Magistrates Court to enforce the money order.

However, if the certificate, and an affidavit in support setting out the
amount owing under the money order and relevant details about
interest and costs, is filed in the Supreme Court, fina judgment may
be entered in the Supreme Court in favour of the enforcement
creditor for—

(@ the amount stated in the certificate as the amount owing under
the money order; and

(b) any interest and costs up to the day of entry of final judgment.
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(9)
(10)

2011

D

(2)

2012

D

Subrule (8) does not authorise the giving of interest on interest.

A judgment entered under subrule (8) may be enforced as if it were
amoney order made by the Supreme Couirt.

Enforcement—demand for compliance unnecessary
(SCR 0431 1; SCQA s 86)

It is not necessary to demand compliance with an order before
starting an enforcement proceeding for the order.

If, under aterritory law or a court order, an order must be served on
a person before the order may be enforced against the person, the
order may be served without a demand for compliance.

Note A territory law includes these rules (see Legidation Act, s 98).

Enforcement—when leave required

(SCR043r21andr 22,044 r 3A; MC(CJ)R s 344; NSWA s 134; NSW r 39.1;
Qld r 799 and r 894)

A person entitled to enforce an order requires the court’s leave to
start an enforcement proceeding in the following circumstances:

(@) if the proceeding would be started more than 6 years after the
day the order is made;

(b) if the order is against any of the assets of a deceased person
coming to the hands of an executor or administrator after the
order was made;

(c) if the order is subject to a condition;
Note Seer 2014 (Enforcement—conditional orders).

(d) if enforcement is sought as mentioned in rule 2006 (3)
(Enforcement—order in partnership name);

(e) for a money order—if there has been any change in the
enforcement creditor or enforcement debtor, whether by
assignment, death or otherwise;
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(f) if the order is for delivery of possession of land and a person
other than the person against whom the original order for
possession of land was made isin possession of the land or part
of it;

Note See r 2452 (2) (Orders for delivery of possession of land—
preconditions).

(g) if the order is against property in the hands of a receiver
appointed by the court;

(h) if the order is against property in the hands of a sequestrator;
(i) if the order isagainst afuture asset of the enforcement debtor;

() if the proceeding is an application for an enforcement order in
aid of another enforcement order.

Note The Limitation Act 1985, s 14 makes provision for a 12 year limitation
period in relation to the bringing of an action on a cause of action on a

judgment.

(2) An application for leave to start an enforcement proceeding need not
be served on anyone unless the court otherwise orders on its own
initiative.

Note Pt 6.2 (Applications in proceedings) applies to an application for leave.

(3) An application for leave to start an enforcement proceeding must be
accompanied by an affidavit in support of the application.

(4) The affidavit in support must state—

(@) that the order has not been fully complied with; and
(b) the extent (if any) to which the order has been partly complied
with; and
(c) that the applicant is entitled to enforce the order; and
(d) that the person against whom enforcement is sought is liable to
comply with the order; and
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(e) if it is more than 6 years since the day the order was made—
the reasons for the delay; and

(f) for amoney order—

(i) the amount (including any interest and costs) owing on
the day the affidavit is made (the affidavit date); and

(if) the daily amount of any interest that, subject to any future
payment under the order, will accrue after the affidavit
date; and

(iii) if there has been a change in an enforcement creditor or
enforcement debtor—the change that has happened.

(5) The affidavit must be sworn not earlier than 2 days before the day
the application for leave isfiled in the court.

2013 Enforcement—stay
(SCR 043 25; QId r 800 and r 895)

(1) On application by the enforcement debtor or other person liable to
comply with an enforceable money order or non-money order of the
court or by someone else affected by the order, the court may—

() by order, stay the enforcement of al or part of the order,
including because of facts arising or discovered after the order
was made; and

(b) make the orders it considers appropriate, including, for a
money order, an instalment order.

Notel Rule 2150 (Instalment order—making) provides for the making of
instalment orders.

Note2 See also r 2208 (Seizure and sale order—application for instalment
order stays sale of seized property).

Note3 Pt 6.2 (Applicationsin proceedings) applies to an application under this
rule.
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(4)

2014

D)

(2

3

(4)

2015
D)

The application may be made whether or not an enforcement order
has already been made for the enforceable money order or
non-money order.

The application must be accompanied by an affidavit in support of
the application.

Unless the court otherwise orders, the filing of the application does
not stay the operation of the order.

Enforcement—conditional orders

(SCR 0 43 8; NSW r 39.50; QId r 796)

An order of the court subject to a condition may be enforced only if
the condition is satisfied.

Notel Order is defined in the dictionary to include judgment (see also
def made).

Note2 Thecourt’sleaveisalso required (seer 2012 (1) (c)).

Unless the court otherwise orders, if a person fails to satisfy a
condition the court has included in an order, the person entitled to
the benefit of the order loses the benefit.

The court may order otherwise for subrule (2) on an application
made before or after the time to satisfy the condition has passed.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

If subrule (2) applies to an order, then, unless the court otherwise
orders, any interested person may take any steps—

(@) that arejustified by the order; or
(b) that might have been taken if the order had not been made.

Enforcement—service of order and related information

Before an enforcement proceeding can be started for an enforceable
money order or non-money order of the court, a sealed copy of the
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1)

order and a notice in accordance with subrule (2) must be served on
the enforcement debtor or other person liable to comply with the
order.

Note See approved form 2.49 (Notice about Court order and enforcement
options) AF2007-63.

The notice mentioned in subrule (1) must include the following:

() details of the order, including whether it was obtained by
default;

(b) a summary of the enforcement options available to the
enforcement creditor or other person entitled to enforce the
order;

(c) asummary of the options available to the enforcement debtor
or other person liable to comply with the order, including—

(i) if the order was obtained by default—that application can
be made to set the order aside; and

(i) for a money order—that application can be made for an
instalment order;

(d) information about where the enforcement debtor or other
person liable to comply with the order may be able to obtain
legal or financial advice and assistance in relation to the order.

An enforcement proceeding may not be started before the end of
7 days after the day the copy of the order and the notice are served
on the enforcement debtor.

Enforcement—enforcement of payment directed by
Essential Services Consumer Council
(MC(CJ)R s 380A)

If a copy of a payment direction, certified by the registrar of the
council, isfiled in the Magistrates Court, the direction is enforceable
under this part asif it were ajudgment of the Magistrates Court.
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(2) Inthisrule:
council means the Essential Services Consumer Council.

payment direction means a direction by the council under the
Utilities Act 2000, section 209 (Payment for loss or damage) that a
utility pay a stated amount to a complainant.

Division 2.18.2 Enforcement orders—general
2050 Enforcement orders—content and issue
(Qld r 820, r 828 (2) and r 908)
(1) Anenforcement order must state—
(@ for amoney order—
(i) the name of the enforcement debtor; and
(ii) the amount recoverable under the order; and

(iif) for an enforcement order to which rule 2052 applies—the
date the order ends; and

Note Certain enforcement orders must end not later than 1 year
after they are made (seer 2052 (2)).

(b) for a non-money order—what is authorised under the order;
and

(c) any other details required under these rules.

Note For other details required under these rules, see the following
rules:

e 12333 (Regular redirection order—content)
e 12355 (Earnings redirection order—content).

(2) For subrule (1) (@) (ii), the amount recoverable must include—
(@) unlessthe court otherwise orders—

(i) the unpaid costs of any previous enforcement proceeding
for the same money order (including any amounts
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recoverable under the Service and Execution of Process
Act 1992 (Cwlth)); and

(if) the unpaid interest on those costs; and

Note Pt 6.2 (Applications in proceedings) applies to an application for
an order otherwise ordering.

(b) the costs relating to the enforcement order; and
(c) theamount of interest on the order debt.

(3) If the court makes any of the following enforcement orders, the
registrar must give a sealed copy of the order to an enforcement
officer to be enforced:

(8) aseizure and sale order;

(b) anorder for delivery of possession of land,;
(c) anorder for seizure and delivery of goods;

(d) anorder for seizure and detention of property;

(e) an order issuing an arrest warrant or arrest and detention
warrant under division 2.18.16 (Contempt).

(4) If the court makes any of the following enforcement orders, the
registrar must give a sealed copy of the order to the enforcement
creditor to be enforced:

() adebt redirection order;
(b) aregular debt redirection order;

(c) anearningsredirection order.
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(5) If the court makes either of the following enforcement orders, the
registrar must give a sealed copy of the order to the enforcement
creditor:

(@) acharging order;
(b) an order under divison 2.18.10 relating to amounts or
securities in court.

(6) If the court makes an order under divison 2.18.11 appointing a
receiver, the registrar must give a sealed copy of the order to the
receiver.

2051 Enforcement orders—application to set aside
(Qld r 819 and r 907)

(1) Thisrule appliesif an enforcement order is made for an enforceable
money order or non-money order (the original order) of the court.

(2) On application by the enforcement debtor or other person liable to
comply with the original order or by someone else affected by the
enforcement order, the court may—

(@) set the enforcement order aside; and
(b) make the orders it considers appropriate, including, for an
enforceable money order, an instalment order.
Notel A person liable to comply with the original order may also seek a stay
under r 2013.
Note2 Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

(3) Unless the court otherwise orders, the filing of the application does
not stay the operation of the enforcement order.
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2052 Enforcement orders—duration and renewal of certain

enforcement orders given to enforcement officers

(SCR 043r19 andr 20; MC(CJ)R s 346; NSW r 39.20; SCQA s 92; Qld r 817 (5),
r 821 and r 909)

(1) Thisrule appliesto the following enforcement orders:
(@) aseizure and sale order;
(b) anorder for delivery of possession of land,;
(c) anorder for seizure and delivery of goods;
(d) anorder for seizure and detention of property.

(2) The enforcement order remains in force for 1 year after the day it is
made unless the order statesthat it ends at an earlier time.

Notel A seizure and sale order may be extended under r 2222 (Seizure and
sale order—postponement of sale).

Note2 The ending of a seizure and sale order under this rule does not affect
any agreement for sale etc entered into before the order ends (seer 2228
(Seizure and sale order—effect of ending of order on completion of sale
€tc)).

(3 However, the order may be renewed for further periods of not
longer than 1 year at atime.

(4) Anapplication for renewal of an enforcement order—
(8 must be made before the order ends; and
(b) ismade by filing in the court—

(i) arequest for the order to be renewed for a stated period of
not longer than 1 year; and

(i) an affidavit setting out—

(A) the matters required to be included in the affidavit in
support of an application for an enforcement order of

that kind; and
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(B) the reasons why the order has not been enforced
during the period that the order has been in force.

(5) Part 6.2 (Applications in proceedings) does not apply to the
application.

(6) The request and affidavit need not be served on anyone unless the
court otherwise orders on its own initiative.

(7) Unless the court otherwise orders on its own initiative, an
application for renewal of an enforcement order must be dealt with
without a hearing and in the absence of the parties.

(8) If the court renews an enforcement order, the registrar must give a
sealed copy of the order as renewed to an enforcement officer to be
enforced.

(9) A renewed enforcement order must be stamped with the seal of the
court to show the period for which the order is renewed.

(10) The priority of arenewed enforcement order is decided according to
the date the enforcement order was originally made.

(11) The production of an enforcement order purporting to be stamped
with the seal of the court and showing the period for which the order
has been renewed is sufficient evidence for all purposes of the order
having been renewed for the period.

2053 Enforcement orders—return by enforcement officer
(Qld r 822)

(1) The registrar may require an enforcement officer who is given an
enforcement order to enforce—

(@) to attach to a copy of the order a statement of the steps the
enforcement officer has taken under the order; and

(b) to send a copy of the order with the attached statement to the
person who obtained the order; and
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(c) to file in the court a copy of the order with the attached
statement.
Note An enforcement officer may also be required to give a report under
r 2234 (Seizure and sale order—report by enforcement officer).

(2) A person who obtains a seizure and sale order that is given to an
enforcement officer to enforce may require the enforcement
officer—

(a) to attach to a copy of the order a statement of the steps the
enforcement officer has taken under the order; and

(b) to send a copy of the order with the attached statement to the
person; and

(c) to file in the court a copy of the order with the attached
Statement.

2054 Enforcement orders—priority

(MC(CJ)R s 345 and s 346; NSW r 39.4; QId r 823 and r 911)

(1) The precise time an application for an enforcement order is made
must be written on the application by the registrar.

(2) If morethan 1 application for an enforcement order against the same
person is made to the court, the court must make the orders in order
of the times written on the applications.

(3) The precise time an enforcement order is made must be written on
the order by the registrar.

(4) If morethan 1 enforcement order against the same person is given to
an enforcement officer, the enforcement officer must enforce the
ordersin order of the times written on the orders.

(5) Inthisrule:
precise time means the hour, day, month and year.
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2055 Enforcement orders—payment under order

(SCQA s 93)

A payment under an enforcement order discharges the person
making the payment to the extent of the payment.

2056 Enforcement orders—orders about enforcement
(NSWA s 135)

(1) The court may make the ordersin aid of, or otherwise in relation to,
the enforcement of its ordersthat it considers appropriate.

(2) Without limiting subrule (1), the court may make the following
orders:

(8 an order authorising an enforcement officer to enter premises
to take possession of property under a seizure and sale order;

(b) an order prohibiting an enforcement officer from taking any
further action on an enforcement order;

(c) an order prohibiting anyone else from taking any further
action, either permanently or until a stated day, to enforce an
order of the court.

(3) The court’s powers under this rule are additional to its powers under
any other territory law.

Notel A territory law includes these rules (see Legislation Act, s 98).

Note2 For other provisions about entry to premises, see r 2203 (Seizure and
sale order—entry, search and seizure powers if no consent) and r 2219
(Seizure and sale order—power of entry for auction of land).

2057 Enforcement orders—consecutive and concurrent orders
(NSWA s 138)
To remove any doubt, this part does not prevent the court—

(@ from making consecutive seizure and sale orders against the
same enforcement debtor, or making consecutive debt
redirection orders, regular redirection orders, earnings
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redirection orders or charging orders in relation to the same
enforcement debtor, in relation to the same order debt; or

(b) from making concurrent debt redirection orders, regular
redirection orders or earnings redirection orders against
different entities, or consecutive debt redirection orders,
regular redirection orders or earnings redirection orders against
the same entity, in relation to the same order debt.

2058 Enforcement orders—deceased enforcement debtor
(Qld r 818)

If a money order is to be enforced against the estate of a deceased
enforcement debtor, only the assets of the estate are subject to the

enforcement.
Division 2.18.3 Enforcement of money orders—
enforcement hearings
2100 Enforcement hearing—application by enforcement
creditor

(SCR 043 r 31; MC(CJI)R s 295; NSW r 38.2; QId r 807)

(1) An enforcement creditor for an enforceable money order of the
court may apply to the court for an enforcement hearing.

(2) However, unless the court otherwise orders, the enforcement
creditor may not apply to the court for an enforcement hearing if
any of the following ordersis in force in relation to the enforceable
money order:

(@ aninstament order;
(b) adebt redirection order;

(c) aregular redirection order;
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(d) anearnings redirection order.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

(3 An application under this rule for an enforcement hearing is made
by filing in the court—

() a draft order requiring the enforcement debtor to attend an
enforcement hearing; and

(b) an affidavit in support of the application.

Note See approved form 250 (Order to attend enforcement hearing)
AF2006-295.

(4) The affidavit in support must state—
(@) the date the money order was made; and
(b) the amount of the order debt; and

(c) the date and amount of each payment (if any) made under the
money order; and

(d) the costs incurred in previous enforcement proceedings in
relation to the money order; and

(e) the interest owing on the day the affidavit is made (the
affidavit date); and

(f) any other details necessary to work out the amount payable
under the order on the affidavit date and how the amount is
worked out; and

(g) the dally amount of any interest that, subject to any future
payment under the money order, will accrue after the affidavit
date; and

(h) thelast-known address of the enforcement debtor; and
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(7)

2101

D

(2)

3)

2102

D

(i) if the enforcement creditor has conducted a company name
search or business name search in relation to the enforcement
debtor—the results of the search.

Part 6.2 (Applications in proceedings) does not apply to the
application.

The affidavit and draft order need not be served on the enforcement
debtor unless the court otherwise orders on its own initiative.

Unless the court otherwise orders on its own initiative, the
application must be dealt with without a hearing and in the absence
of the parties.

Enforcement hearing—otherwise than on enforcement
creditor’s application
(QId r 841)

This rule applies if the enforcement creditor or enforcement debtor
for an enforceable money order of the court applies to the court for
any order under this part in relation to the money order.

On application by the enforcement debtor by notice given to the
court or on its own initiative, the court may order that an
enforcement hearing be held to decide whether to make the order
applied for.

Note See approved form 250 (Order to attend enforcement hearing)
AF2006-295.

Part 6.2 (Applications in proceedings) does not apply to an
application by an enforcement debtor.

Enforcement hearing—limit on number of applications
(MC(CJ)R s 301; NSW r 38.3 (4))

An enforcement creditor may apply to the court for, and the court
may order, 2 or more enforcement hearings for an enforcement
debtor, whether in relation to the same order debt or different order
debts.
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2

3

2103

(1)

2

However, the enforcement creditor must not make more than
1 application for an enforcement hearing for the enforcement debtor
in relation to the same order debt within a 6-month period unless the
court gives leave.

Note Pt 6.2 (Applications in proceedings) applies to an application for leave.

An application for leave must be accompanied by an affidavit in
support of the application.

Enforcement hearing—order for hearing etc
(SCR 043 31; MC(CJ)R s 295, s 296; NSW r 38.3; QId r 807, r 809)

If the court orders that an enforcement hearing be held, the court
must—

(@) set adatefor the enforcement hearing; and

(b) by subpoena (an enforcement hearing subpoena), require the
addressee for the subpoena—

(i) to complete, swear and file a statement of the
enforcement debtor’s financial position in accordance
with rule 2106; and

(ii) to attend before the court, at the time and place stated in
the order—

(A) toanswer questions and give information; and

(B) to produce the documents or other things (if any)
stated in the order.

Notel Seeapproved form 2.51 (Enforcement hearing subpoena) AF2006-296.

Note2 An enforcement hearing subpoena may direct the addressee for the
subpoena and the enforcement creditor to meet to attempt to settle
payment of the order debt (see r 2108 (Enforcement hearing—meeting
of parties)).

The date set for the enforcement hearing must be at least 21 days
after the day the enforcement hearing subpoena is issued.
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(3) Toremove any doubt—

2104

(@) the court may, by enforcement hearing subpoena, require 2 or
more people to attend before the court, at the same time and
place, in relation to an order debt; and

(b) pat 6.9 (Subpoenas) applies to an enforcement hearing
subpoena with any necessary changes and any changes
provided by these rules.

Enforcement hearing—who may be directed to attend by
enforcement hearing subpoena
(SCR 0 43131 (1); MC(CJ)R s 295 (1); NSW r 38.7; QId r 808 (1) and r 810)

An enforcement hearing subpoena in relation to an enforcement
debtor may be directed to—

(&) the enforcement debtor; or

(b) if the enforcement debtor is a partnership (including an
incorporated limited partnership)—a partner or a person who
has or had the control or management of the partnership
businessin the ACT; or

Note A partner includes aformer partner (see r 2000).

(c) if the enforcement debtor is an incorporated association—a
member or former member of the committee, or a public
officer or former public officer, of the association; or

(d) if the enforcement debtor is a cooperative—a member or
former member of the board of directors, or a secretary or
former secretary, of the cooperative; or

(e) if the enforcement debtor is an owners corporation under the
Unit Titles Act 2001—an executive member, or former
executive member, of the executive committee of the owners
corporation; or
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2105

)

2

2106

@)

2

(f) if the enforcement debtor is a body corporate under the
Community Title Act 2001—a member or former member of
the committee of management, or a manager or former
manager, of the body corporate; or

(g) if the enforcement debtor is a corporation (including a
corporation mentioned in paragraphs (b) to (f))—any senior
officer of the corporation.

Enforcement hearing—service of enforcement hearing
subpoena
(SCR 043 31 (4); MC(CJ)R s 297; NSW r 38.3 (3); QId r 808 (3))

An enforcement hearing subpoena must be served on the addressee
for the subpoena at least 14 days before the date set for the
enforcement hearing.

A copy of the form of the statement to be completed in accordance
with rule 2106 must be served with the enforcement hearing
subpoena.

Note The addressee is not required to comply with the subpoena unless
conduct money is given to the addressee a reasonable time before
attendance isrequired (seer 6606 (1)).

Enforcement hearing—statement of enforcement debtor’s
financial position
(Qld r 809)

At least 8 days before the date set for the enforcement hearing, the
addressee for the enforcement hearing subpoena must file in the
court a sworn statement of the enforcement debtor’'s financia
position.

Note See approved form 2.52 (Statement of enforcement debtor's financial
position) AF2006-297.

If the enforcement debtor receives regular payments (for example,
wages or social security benefits), the statement of financial position
must include—
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3

(4)

©)

(6)

2107

() thedatesthe last 4 payments were received; and

(b) if the payments were paid to the enforcement debtor by
payment into an account with a financia institution—a
statement to that effect, and the account number and any other
details necessary to identify the account.

Note An example is part of these rules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

The registrar must give a copy of the statement to the enforcement
creditor at least 5 days before the date set for the enforcement
hearing.

If the enforcement creditor is satisfied with the information in the
statement, the enforcement creditor may give notice to the addressee
for the subpoena and the registrar that the addressee is no longer
required to attend the enforcement hearing.

If the enforcement hearing subpoena is issued by the court and the
addressee for the subpoena, without reasonable excuse, contravenes
the subpoena by failing to complete, swear or file a statement of the
enforcement debtor’ s financia position in accordance with this rule,
the addressee may be dealt with for contempt of court.

Subrule (5) does not limit any other power of the court in relation to
the contravention.

Note Failure to answer a question or give information in a legal proceeding
may be an offence (see Criminal Code, s 722).

Enforcement hearing—subpoena to other person
(Qld r 810)

For an enforcement hearing in relation to an enforcement debtor, the
court may issue a subpoena under part 6.9 to a person who has
relevant knowledge about the circumstances of the enforcement
debtor.
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2108
N

2

3)

(4)

(5)

(6)

Enforcement hearing—meeting of parties

The court may direct the enforcement debtor and enforcement
creditor to meet together to attempt to settle payment of the order
debt.

Note An order (including a direction) may be made on the consent of the
parties affected by the order (seer 1611 (Orders—by consent)).

However, if the enforcement debtor or enforcement creditor asks,
the court may direct the enforcement debtor and enforcement
creditor to meet with a facilitator appointed by the court to attempt
to settle payment of the order debt.

A direction under thisrule—

(@ may be given in an enforcement hearing subpoena directed to
the enforcement debtor and require the enforcement debtor and
enforcement creditor to meet at a stated time and place before
the enforcement hearing; or

(b) may be given during the enforcement hearing, on application
by the enforcement debtor or enforcement creditor or on the
court’sown initiative.

Note Pt 6.2 (Applications in proceedings) applies to an application for
adirection made during the enforcement hearing.

Without limiting rule 6016 (Application in proceeding—oral
application), an application at the enforcement hearing (including an
application under this subrule) may be made oraly, unless the court
otherwise orders on application by the enforcement debtor or
enforcement creditor or on its own initiative.

If adirection is given during the enforcement hearing, the court may
adjourn the hearing to allow the parties to meet.

The Legislation Act, part 19.3 (Appointments) does not apply to the
appointment of afacilitator under thisrule.
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(7) If the court gives a direction to a person under this rule and the
person, without reasonable excuse, contravenes the direction by
failing to meet in accordance with the direction, the person may be
dealt with for contempt of court.
(8 Subrule (7) does not limit any other power of the court in relation to
the contravention.
2109 Enforcement hearing—examination
(SCR 043131 (7); MC(CJ)R s 298, s 305 and s 307; NSW r 38.5; Qld r 812)
(1) Thisruleappliesif aperson—

() attends before the court at an enforcement hearing on an
enforcement hearing subpoena or a subpoena issued under
rule 2107 (Enforcement hearing—subpoena to other person);
or

(b) isbrought before the court on an enforcement hearing warrant;
or

(c) otherwise attends by arrangement before the court.

(2) The person may—
() beexamined orally on oath about—
(i) the assets, liabilities, expenses and income of the
enforcement debtor; and
(if) any other means the debtor has of satisfying the debt; and
(iii) the debtor’sfinancial circumstances generally; and
Note Oath includes affirmation (see Legidation Act, dict, pt 1).

(b) be required, by order, to produce any document substantiating
anything relevant to—

(i) the assets, liabilities, expenses and income of the

enforcement debtor; and
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3)

(4)

(5)

(6)

(")

(8)

(if) any other means the debtor has of satisfying the debt; and
(iii) the debtor’sfinancial circumstances generaly.

Unless the court otherwise orders, the examination may be
conducted by the court and the enforcement creditor.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering, adirection or a decision under thisrule.

The examination may be conducted in open court or in the absence
of the public, asthe court directs.

The court may adjourn an enforcement hearing from time to time
and may, by order, require a person required to attend or attending
the enforcement hearing (or an adjourned enforcement hearing) to
attend an adjourned enforcement hearing (or a further adjourned
enforcement hearing).

If the enforcement creditor has been told the date, time and place for
the enforcement hearing (or adjourned enforcement hearing), but
does not attend before the court, the court may—

(a) set asidethe order for the enforcement hearing; or

(b) conduct the examination in the absence of the enforcement
creditor.

To remove any doubt, if subrule (6) applies, the court may make an
order that it could make if that subrule did not apply.

Without limiting rule 6016 (Application in proceeding—oral
application), an application at the enforcement hearing (including an
application under this subrule) may be made oraly, unless the court
otherwise orders on application by the enforcement creditor or
enforcement debtor or on its own initiative.
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2110

(D

(2)

©)

(4)

Enforcement hearing—enforcement hearing warrant
issue
(MC(CJ)R s 303; NSWA s 97; NSW r 38.6; Qld r 814)

Thisrule applies if—
(d) apersonisrequired—

(i) to attend an enforcement hearing by an enforcement
hearing subpoena or a subpoena issued under rule 2107
(Enforcement hearing—subpoenato other person); or

(i) to attend an adjourned enforcement hearing (or further
adjourned enforcement hearing) by an order under
rule 2109 (5) (Enforcement hearing—examination); and

(b) the person failsto attend the hearing as required by the order.

The court may issue a warrant (an enforcement hearing warrant)
ordering an enforcement officer to apprehend the person and bring
the person before the court to be examined at an enforcement
hearing under rule 2109 if the court—

(@) is satisfied that the person was served with the subpoena or
was otherwise aware that the person was required by the
enforcement hearing subpoena to attend the hearing as required
by the subpoena; and

(b) considers that the person does not have a reasonable excuse for
not attending the hearing.

Note See approved form 2.53 (Enforcement hearing warrant) AF2006-298.

The court may issue the enforcement hearing warrant on application
by the enforcement creditor or on itsown initiative.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
enforcement hearing warrant.

However, the enforcement hearing warrant may only be issued by
the judicial officer conducting the enforcement hearing.

page 408

Court Procedures Rules 2006 R10
Effective: 01/07/08-28/07/08 01/07/08

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/af/2006-298/default.asp

Civil proceedings generally Chapter 2
Enforcement Part 2.18
Enforcement of money orders—enforcement hearings ~ Division 2.18.3

Rule 2111

()

(6)

2111

D)

2

3)

(4)

Also, the enforcement hearing warrant must not be issued earlier
than 14 days or later than 3 months after the day the court has
served notice on the person that failure to attend may result in the
person’s arrest.

For the Magistrates Court Act 1930, section 73A, that Act,
division 3.4.4 (Committal and recognisance) applies in relation to a
person for whom an enforcement hearing warrant has been issued
by the Magistrates Court.

Enforcement hearing—enforcement hearing warrant
contents etc
(MC(CJ)R s 303; NSWA s 97; Qld r 814)

An enforcement hearing warrant must—

(@) name, or otherwise describe, the person whose apprehension is
required by the warrant; and

(b) state briefly the reason for itsissue; and

(c) require an enforcement officer to arrest the person whose
apprehension is required and bring the person before the court
to be examined at an enforcement hearing under rule 2109; and

(d) be expressed to end not later than 3 months after the day it is
issued.

For subrule (1) (c), the enforcement officer may enter and search
any premises where the enforcement officer suspects, on reasonable
grounds, the person to be using the force and assistance that is
reasonable and necessary.

The enforcement officer may ask a police officer to help in the
exercise of the enforcement officer’s powers under the enforcement
hearing warrant.

The police officer must give the enforcement officer the reasonable
help the enforcement officer requires, if it is practicable to give the
help.
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(6)

(7)

2112

D

The enforcement officer or a police officer may deliver the
apprehended person to the person in charge of any correctiona
centre and that person must receive and keep the apprehended
person in custody until the court or the enforcement officer
otherwise directs.

An enforcement hearing warrant continues in force until—
(@ thewarrant isexecuted; or

(b) the warrant is set aside by the court and the enforcement
officer istold that the warrant has been set aside; or

(c) theend of 3 months after the day it isissued.
For subrule (6) (a), awarrant is executed when—

(&) the person whose apprehension is required has been examined
at an enforcement hearing under rule 2109; or

(b) the examination is adjourned to another day; or
(c) theorder for the enforcement hearing is set aside.
Enforcement hearing—orders
(MC(CJ)R s 299; QId r 816)
At the enforcement hearing, the court may—
(@) issue an enforcement hearing warrant; or

Note Rule 2110 (2) dea s with the issue of awarrant.
(b) make an instalment order for the order debt; or

Note Div 2.18.4 (Enforcement of money orders—instalment orders)
provides for the making of instalment orders.

(c) make an order amending, suspending or setting aside an
instalment order made for the order debt; or

Note See r 2160 (Instalment order—amending, suspending or setting
aside).
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(d) make an earnings redirection order; or

Note Div 2.18.8 (Enforcement of money orders—earnings redirection
orders) applies to the making of earnings redirection orders.

(e) make an order amending, suspending or setting aside an
earnings redirection order; or

Note See r 2360 (Earnings redirection order—amending, suspending or
setting aside).

(f) make an order staying the enforcement of the money order; or

Note Rule 2013 (Enforcement—stay) provides for the stay of money
orders on application.

(g) make another order about the enforcement of the order; or

(h) award costs on application by the enforcement creditor, the
enforcement debtor or someone else required to attend the
enforcement hearing by a subpoena or warrant.

Note Pt 6.2 (Applications in proceedings) applies to an application for
an order under par (g) and an application under par (h).

(2) Without limiting rule 6016 (Application in proceeding—oral
application), an application at the enforcement hearing (including an
application under this subrule) may be made orally, unless the court
otherwise orders on application by the enforcement creditor or
enforcement debtor or on its own initiative.

(3) However, the court must not—

(@ make aninstalment order at the enforcement hearing unless the
enforcement debtor—

(i) had applied for the order under rule 2151; or
(if) consents to the making of the order; or
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(b) amend an instalment order at the enforcement hearing unless
the enforcement debtor—
(i) had applied for the amendment under rule 2160; or
(if) consents to the amendment.

(4) Toremove any doubt, the court may set aside an instalment order at
the enforcement hearing whether or not the enforcement debtor
consents to the order being set aside.

(5) Also, unless the court otherwise orders, the costs of the enforcement
hearing are costs of enforcement of the order.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.
Division 2.18.4 Enforcement of money orders—
instalment orders
2150 Instalment order—making
(MC(CJ)R s 308 and s 309; NSWA s 107 (1) (b); QId r 868)

(1) The court may make an order (an instalment order) authorising
satisfaction of the amount payable under an enforceable money
order of the court by instalment payments by the order debtor.

(2) The court may make an instalment order—

(8 on application by the enforcement debtor when making the
money order; or
(b) on application by the enforcement debtor or someone else
under rule 2013 (Enforcement—stay) or rule2051
(Enforcement orders—application to set aside); or
(c) on application by the enforcement debtor under rule 2151 or
the enforcement creditor under rule 2153; or
(d) on the filing in the court of an instament order agreement
under rule 2157; or
page 412 Court Procedures Rules 2006 R10
Effective: 01/07/08-28/07/08 01/07/08

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Civil proceedings generally Chapter 2

Enforcement Part 2.18
Enforcement of money orders—instalment orders  Division 2.18.4
Rule 2151

(e) after hearing an application under rule 2314 (Debt redirection
order—amending, suspending or setting aside); or

(f) after hearing an application under rule 2360 (Earnings
redirection order—amending, suspending or setting aside).

Note For the making of an instalment order, see esp—
e 2154 (Instalment order—relevant considerations)
e 2156 (Instalment order—content and issue).

2151 Instalment order—application by enforcement debtor
(MC(CJ)R s 308; NSW r 37.2; Qld r 868)

(1) An application by an enforcement debtor for an instalment order is
made by filing in the court—

(@ a sworn statement of the enforcement debtor's financia

position; and

(b) adraft of the order sought.

Note 1  Seeapproved form 2.54 (Instalment order) AF2006-299.

Note2  Some applications by the enforcement debtor need leave (see r 2152).

Note3 For the effect of the making of the application on a seizure and sae
order, see r 2208 (Seizure and sale order—application for instalment
order stays sale of seized property).

(2) Part 6.2 (Applications in proceedings) does not apply to the
application.

(3) The sworn statement and draft order mentioned in subrule (1) need
not be served on anyone unless the court otherwise orders on its
own initiative.

(4) Unless the court otherwise orders on its own initiative, an
application for an instalment order by an enforcement debtor must
be dealt with without a hearing and in the absence of the parties.

(5) To remove any doubt, this rule does not apply to an application by
an enforcement debtor for an instalment order made—
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(& when making the money order; or
(b) under any of the following rules:
(i) rule 2013 (Enforcement—stay);
(i1) rule 2051 (Enforcement orders—application to set aside);
(iii) rule 2314 (Debt redirection order—amending, suspending
or setting aside);
(iv) rule 2360 (Earnings redirection order—amending,
suspending or setting aside).
2152 Instalment order—when application by enforcement
debtor requires leave
(1) The enforcement debtor may not make an application for an

instalment order without the court’ s leave if—

(@ the enforcement debtor has made an application for an
instalment order in relation to the same money order in the
previous 6 months; or

(b) apreviousinstalment order made in relation to the same money
order ceased to have effect under rule 2162 (Instalment
order—ceasing to have effect for nonpayment).

Note Pt 6.2 (Applications in proceedings) applies to an application for leave.

(2) An application for leave must be accompanied by an affidavit in

©)

support of the application.

In deciding whether to give leave under this rule, the court must
have regard to the following matters:

(8 any change in the enforcement debtor’s property or financia
circumstances since the enforcement debtor last applied to the
court for an instalment order for the order debt;

(b) the payments made by the enforcement debtor in discharge of
the order debt;
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(4)

2153

)

2

(c) the enforcement action (if any) taken in relation to the order
debt;

(d) theinterestsand attitudes of the parties;

(e) whether giving leave would be consistent with the public
interest in enforcing orders justly, efficiently and quickly.

Subrule (3) does not limit the matters to which the court may have
regard.

Instalment order—application by enforcement creditor
(MC(CJ)R s 308 and s 309; NSW r 37.2; QId r 868)

An application by an enforcement creditor for an instalment order
must be accompanied by—

(@) adraft of the order sought; and

(b) an affidavit in support of the application.
Notel Seeapproved form 2.54 (Instalment order) AF2006-299.
Note2 Pt 6.2 (Applicationsin proceedings) appliesto the application.

The affidavit in support must state—
(@) the date the money order was made; and

(b) the date a sedled copy of the money order, and the notice in
accordance with rule 2015 (2), was served on the enforcement
debtor; and

(c) theamount of the order debt; and
(d) that the order debt has not been fully paid; and

(e) the date and amount of each payment (if any) made under the
order; and

(f) the costs incurred in previous enforcement proceedings in
relation to the order; and
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3)

(4)

2154

(1)

(g) the interest owing on the day the affidavit is made (the
affidavit date); and

(h) any other details necessary to work out the amount payable
under the order on the affidavit date and how the amount is
worked out; and

(i) the dailly amount of any interest that, subject to any future
payment under the order, will accrue after the affidavit date;
and

() any other information necessary for the order being sought.

The affidavit made must be sworn not earlier than 2 days before the
day the application is made.

To remove any doubt, this rule does not apply to an application by
the enforcement creditor for an instalment order under any of the
following rules:

(& rule 2013 (Enforcement—stay);
(b) rule 2051 (Enforcement orders—application to set aside);

(c) rule 2314 (Debt redirection order—amending, suspending or
setting aside);

(d) rule 2360 (Earnings redirection order—amending, suspending
or setting aside).

Instalment order—relevant considerations

(Qld r 869)

In deciding whether to make an instalment order on application by
the enforcement creditor or enforcement debtor, the court must have
regard to the following matters, as far as they are known to the
court:

(8 whether the enforcement debtor is employed;

(b) the enforcement debtor’s means of satisfying the order debt;
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2

3)

(4)

(c) whether the order debt, including any interest, will be satisfied
within areasonable time;

(d) the necessary living expenses of the enforcement debtor and
the enforcement debtor’ s dependants;

(e) other liabilities of the enforcement debtor;

(f) if the applicant is the enforcement debtor—whether, having
regard to the availability of other enforcement means, making
the order would be consistent with the public interest in
enforcing ordersjustly, efficiently and quickly.

Subrule (1) does not limit the matters to which the court may have
regard.

In deciding the amount and timing of the instalments, the court must
be satisfied that the instalment order will not impose unreasonable
hardship on the enforcement debtor or any dependant of the
enforcement debtor.

However, an enforcement hearing is not necessary before the court
makes the instalment order.

2155 Instalment order—stay of enforcement
(MC(CJ)R s 314 (2); NSW r 37.5)

(1) The filing of the first application for an instalment order in relation
to an order debt operates to stay the enforcement of the order debt
until the application is heard and decided.

(2) However, the filing of a second or later application in relation to the
order debt does not operate to stay the enforcement of the order debt
unless the court otherwise orders.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.
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2156

D

(2)

3

(4)

©)

Instalment order—content and issue
(MC(CJ)R s 315; NSWA s 107 (1) (b))

An instalment order for amoney order must state—
(8) the amount recoverable under the money order; and

(b) the amount of the instalments and when they are payable under
the instalment order.

The amount recoverable must include—
(& unlessthe court otherwise orders—

(i) the unpaid costs of any previous enforcement proceeding
for the same money order (including any amounts
recoverable under the Service and Execution of Process
Act 1992 (Cwilth)); and

(if) the unpaid interest on those costs; and
(b) the costs relating to the instalment order; and

(c) theamount of interest on the order debt.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering under thisrule.

The instalment order must require payment of the instalments to be
made to, or as directed from time to time by, the enforcement
creditor unless the court otherwise orders.

If the court makes an instalment order, or an order otherwise
ordering under subrule (3), the registrar must give a sealed copy of
the order to the enforcement creditor.

A direction under subrule (3) must be made by notice given to the
enforcement debtor.
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2157

D

(2)

3)

2158
D)

Instalment order—instalment order agreement
(MC(CJ)R s 309; NSW r 37.1)

The enforcement creditor and enforcement debtor for an enforceable
money order of the court may enter into an agreement (an
instalment order agreement)—

(a) stating—

(i) the amount agreed by them to be owing by the
enforcement debtor to the enforcement creditor under the
money order; and

(i) by what instalments payable at what times the amount
owing isto be paid; or

(b) revoking or amending an instalment order in force in relation
to the money order.

Note See approved form 2.55 (Instalment order agreement) AF2006-300.

An agreement has no effect unless it is signed by the enforcement
creditor and enforcement debtor and each signature is witnessed.

If an agreement in accordance with this rule isfiled in the court, the
court must make an instalment order—

(@) for an agreement under subrule (1) (a)—for the payment of the
order debt by the instalments payable at the times stated in the
agreement; or

(b) for an agreement under subrule (1) (b)—revoking or amending
the instalment order as stated in the agreement.

Note See approved form 2.56 (Instalment order by agreement) AF2006-301.

Instalment order—service

If the court makes an instalment order on the application of the
enforcement creditor, the enforcement creditor must serve a sealed
copy of the order on the enforcement debtor.
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(2)

3

2159

2160

(1)

(2)

If the court makes an instalment order on the application of the
enforcement debtor and in the absence of the enforcement creditor,
the registrar must serve a sealed copy of the order on the
enforcement creditor and the enforcement debtor.

If the court makes an instalment order on the filing in the court of an
instalment order agreement, the registrar must serve a sealed copy of
the order on the enforcement creditor and the enforcement debtor.

Instalment order—no other enforcement while in force
(MC(CJ)R s 314 (1) and s 321; NSW s 107 (2); QId r 870)

Unless the court otherwise orders—

(@) on the making of an instalment order for a money order, any
other enforcement order in force in relation to the money order
isautomatically stayed; and

(b) while the instalment order is in force, no other enforcement
order may be made in relation to the money order.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

Instalment order—amending, suspending or setting aside
(MC(CJ)R s 313; NSW r 37.6; Qld r 871)

On application by the enforcement creditor or enforcement debtor (a
party), the court may make an order amending, suspending or
setting aside an instalment order.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

A party must not make more than 1 application for an order
amending an instalment order within a 6-month period unless the
court gives leave.

page 420

Court Procedures Rules 2006 R10
Effective: 01/07/08-28/07/08 01/07/08

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Civil proceedings generally Chapter 2

Enforcement Part 2.18
Enforcement of money orders—instalment orders  Division 2.18.4
Rule 2160

3)

(4)

()

(6)

The enforcement creditor may make an application for an order
amending an instalment order only if—

(@) there has been a substantial increase in the property, or a
substantial improvement in the financial circumstances, of the
enforcement debtor—

(i) sincethe order was made; or

(i1) if the order has been amended—since the order was last
amended; or

(b) when the order was made, amended or last amended, material
facts had been withheld from the court or material evidence
before the court was false.

If—

(8 the court makes an order under subrule (1) on the application
of the enforcement creditor; and

(b) the enforcement debtor was not before the court when the order
was made;

the enforcement creditor must serve a sealed copy of the order on
the enforcement debtor.

If—

(@) the court makes an order under subrule (1) on the application
of the enforcement debtor; and

(b) the enforcement creditor was not before the court when the
order was made;

the registrar must serve a sealed copy of the order on the
enforcement debtor.

Unless the court otherwise orders, an order amending or suspending
an instalment order does not come into force until the end of 7 days
after—
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2161

1

(2

3)
2162
(1)

() theday the order is made; or

(b) if a seded copy of the order is required to be served under
subrule (4) or (5)—the day the order is served.

Instalment order—ceasing to have effect other than for
nonpayment
(MC(CJ)R s 316; NSW r 37.7; Qld r 872)

An instalment order ceases to have effect if—
(a) theorder debt is satisfied; or

(b) theinstalment order is set aside or ends in accordance with its
terms; or

(c) unless the court otherwise orders, another enforcement order is
made in relation to the order debt.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

If an instalment order ceases to have effect under subrule (1),
otherwise than because of an order made in the presence of the
enforcement debtor, the enforcement creditor must give notice to the
enforcement debtor that the instalment order has ceased to have
effect.

Note See approved form 2.57 (Instalment order-notice of cessation other than
for nonpayment) AF2006-302.

The enforcement creditor must file a copy of the notice in the court.

Instalment order—ceasing to have effect for nonpayment
An instalment order ceasesto have effect if—

(a) the enforcement debtor fails to make 2 consecutive payments
under the order at the times required by the order; and

(b) the enforcement creditor files in the court an affidavit stating
that fact.
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D

(2

3)

(4)

()

If an instalment order ceases to have effect under subrule (1), the
enforcement creditor must serve on the enforcement debtor—

(@) astamped copy of the affidavit; and

(b) a notice telling the enforcement debtor that the instalment
order has ceased to have effect.

Note See approved form 2.58 (Instalment order-notice of cessation for
nonpayment) AF2006-303.

The enforcement creditor must file a copy of the notice in the court.

Instalment order—record of payments

If an instalment order is made for an order debt, the enforcement
creditor must make a record of the amount and date of each
instalment paid by the enforcement debtor under the instalment
order to, or as directed by, the enforcement creditor.

The enforcement creditor must keep the record for at least 6 years
after the day the last instalment is paid by the enforcement debtor
under the instalment order.

The enforcement debtor is entitled, at any reasonable time while the
record is being kept, to inspect the record and make a copy of, or
take an extract from, the record.

If the enforcement debtor asks for a copy of all or part of the record
while it is being kept, the enforcement creditor must give the copy
to the enforcement debtor on payment of a reasonable charge for

preparing the copy.

On application by the enforcement debtor, the court may make any
order it considers appropriate to ensure compliance with this rule,
including, for example—

(@) an order requiring the enforcement creditor to—

(i) fileinthe court acopy of al or part of the record verified
by affidavit; or
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(if) give the enforcement debtor a copy of all or part of the
record; or

(b) an order that the enforcement creditor is not entitled to interest
on the order debt for all or part of aperiod.

Notel Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

Note2 Anexampleis part of these rules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

Division 2.18.5 Enforcement of money orders—

2200

(1)

)

seizure and sale orders

Seizure and sale order—making
(SCRo043r3ando44r1; MC(CJ)R s 293 and s 343; QId r 828 (1))

On application by the enforcement creditor for an enforceable
money order of the Supreme Court, the Supreme Court may make
an order (a seizure and sale order) authorising an enforcement
officer to seize and sell in satisfaction of the order debt all real and
personal property (other than exempt property) in which the
enforcement debtor has alegal or beneficial interest.

On application by the enforcement creditor for an enforceable
money order of the Magistrates Court, the Magistrates Court may
make an order (also a seizure and sale order) authorising an
enforcement officer to seize and sell in satisfaction of the order debt
all persona property (other than exempt property) in which the
enforcement debtor has alegal or beneficial interest.

Note See r 2050 (Enforcement orders—content and issue) for provisions
about the content and issue of the order.
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2201 Seizure and sale order—application

(SCRo043r3ando44r1; MC(CJI)R s 343)

(1) An application for a seizure and sale order is made by filing in the
court—

(@) adraft of the order sought; and

(b) an affidavit in support of the application.

Note See approved form 2.59 (Seizure and sale order) AF2006-304.
(2) Theaffidavit in support must state—

(@) the date the money order was made; and

(b) the date a sedled copy of the money order, and the notice in
accordance with rule 2015 (2), was served on the enforcement
debtor; and

(c) theamount of the order debt; and
(d) that the order debt has not been fully paid; and

(e) the date and amount of each payment (if any) made under the
order; and

(f) the costs incurred in previous enforcement proceedings in
relation to the order; and

(g) the interest owing on the day the affidavit is made (the
affidavit date); and

(h) any other details necessary to work out the amount payable
under the order on the affidavit date and how the amount is
worked out; and

(i) the daily amount of any interest that, subject to any future
payment under the order, will accrue after the affidavit date;
and

() any addresses where property belonging to the enforcement
debtor may be located; and
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(6)

2202

D

(2)

3)

2203

D

(k) any other information necessary for the order being sought.

The affidavit must be sworn not earlier than 2 days before the day
the application isfiled in the court.

Part 6.2 (Applications in proceedings) does not apply to the
application.

The affidavit and draft order need not be served on anyone unless
the court otherwise orders on its own initiative.

Unless the court otherwise orders on its own initiative, an
application for a seizure and sale order must be dealt with without a
hearing and in the absence of the parties.

Seizure and sale order—additional exempt property
(MC(CJ)R s 354)

On application by the enforcement debtor for an enforceable money
order of the court, the court may order that stated property of the
enforcement debtor is exempt from seizure under a seizure and sale
order.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

The court must not make an order under subrule (1) unless satisfied
that the enforcement debtor or any of the enforcement debtor’'s
dependants would be likely to suffer exceptional hardship if the
order were not made.

On application by the enforcement creditor or enforcement debtor
for an enforceable money order of the court, the court may amend or
set aside an order under subrule (1).

Seizure and sale order—entry, search and seizure powers
if no consent
(SCA s 53A; MC(CJ)R s 349)

Thisrule appliesif, in executing a seizure and sale order—
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(@ an enforcement officer is refused entry to the enforcement
debtor's premises, after having told or made reasonable
attemptsto tell the occupier (orally or in writing)—

(i) about the procedure for execution of the order; and

(ii) that the enforcement officer intends to apply for an order
for entry under thisruleif entry isrefused; or

(b) an enforcement officer—

(i) has made reasonable attempts to contact the enforcement
debtor and any other occupier of the enforcement debtor’s
premises to obtain consent to enter the premises; and

(i) has been unable to make contact with the enforcement
debtor or any other occupier of the premises.

(2) At the request of the enforcement officer, the court may make an

order authorising the enforcement officer, for any purpose
connected with executing the seizure and sale order, to enter the
enforcement debtor’ s premises—

(@ using the force and assistance that is reasonable and necessary;
and

(b) with the assistance of a police officer or police officers if the
enforcement officer considers the assistance to be necessary.

(3) Without limiting subrule (2), an order under that subruleis sufficient

authority for the enforcement officer—

(a) to search the enforcement debtor’s premises for anything that
the enforcement officer is entitled to seize in execution of the
seizure and sale order; and

(b) to seize and remove anything the enforcement officer is
entitled to seize in execution of the seizure and sale order.
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(4) The court must not make an order under subrule (2) in relation to
premises unless satisfied that—

(&) the enforcement debtor lives at the premises; or

(b) something the enforcement officer is entitled to seize is at the
premises; or

(c) theenforcement officer is entitled to sell the premises.

(5 An enforcement officer is not civilly liable for anything done or
omitted to be done honestly and without recklessness in executing

an order under subrule (2).

(6) This rule does not limit any other power of an enforcement officer
or the court in relation to the execution of an enforcement order.
(7) Inthisrule:
enforcement debtor’s premises means premises occupied by the
enforcement debtor.
2204 Seizure and sale order—assistance to enforcement
debtor
(1) If it appears to the enforcement officer executing a seizure and sale
order that the enforcement debtor does not properly understand the
nature of the order (for example, for language or cultural reasons or
because of a disability), the enforcement officer must—

(& give the enforcement debtor written information about where
the enforcement debtor may be able to obtain legal or financial
advice and assistance in relation to the order; and
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(b) if the enforcement debtor has difficulty understanding the
English language—seek the assistance of an interpreter to
explain the situation to the enforcement debtor and ensure the
enforcement debtor understands the information given under
paragraph (a).

Notel See approved form 2.60 (Notice to enforcement debtor about seizure

and sale order) AF2006-305.

Note2 Anexampleis part of theserules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

(2) Further action may not be taken to execute the seizure and sale order
before the end of 7 days after the day the information is given to the
enforcement debtor.

(3) The costs of complying with this rule are costs of enforcement of
the seizure and sale order.

2205 Seizure and sale order—notice of order
(NSW r 39.18)

(1) Thisruleappliesif—

(@ an enforcement officer enters premises for the first time for the
purpose of executing a seizure and sale order; or

(b) an enforcement officer seizes personal property under a seizure
and sale order for thefirst time at a place.

(2) If subrule (1) () applies, the enforcement officer must give a sealed
copy of the seizure and sale order to—

(@) the enforcement debtor; or

(b) if the enforcement debtor is not present but a person who
appearsto be at least 16 years old and to live or be employed at
the premisesis present—that person.

(3) If subrule (1) (b) applies, the enforcement officer must give a sealed
copy of the seizure and sale order to—
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() the enforcement debtor; or

(b) if the enforcement debtor is not present but a person who
appears to be at least 16 years old and to be in possession of
the seized property is present—that person.

If there is no-one present at the premises or place who can be given
a sealed copy of the seizure and sale order under subrule (2) or (3),
the enforcement officer must leave a sealed copy of the order,
secured conspicuously, at the premises or place.

However, subrule (4) does not require the enforcement officer to
leave a sealed copy of the order in a public place.

If the enforcement debtor is not given a sealed copy of the seizure
and sale order under subrule (2) or (3), the enforcement officer must
serve a sealed copy of the order on the enforcement debtor—

(@) if the enforcement debtor has an address for service—at the
enforcement debtor’ s address for service; or

(b) inany other case—in the same way that an originating process
filed in the court to recover the debt may be served on the
enforcement debtor under these rules.

However, this rule does not require a sealed copy of the seizure and
sale order to be given to or served on the enforcement debtor if the
enforcement debtor has already been given or served with a sealed
copy of the order.

In thisrule:

premises includes the land around premises occupied by the
enforcement debtor.

Seizure and sale order—notice of property seized

(MC(CJ)R s 353; NSW r 39.29 (2))

If an enforcement officer seizes personal property at a place under a
seizure and sale order, the enforcement officer must—
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(2)

3)

(4)

(@ make an inventory of the seized property that is sufficient to
identify it; and

(b) givenotice of the seizure and a copy of the inventory to—
(i) the enforcement debtor; or

(i1) if the enforcement debtor is not present but a person who
appears to be at least 16 years old and to live or be
employed at the place, or to be in possession of the
property, is present—that person.

Note See approved form 2.61 (Notice of seizure and inventory of
property under seizure and sale order) AF2006-306.

The notice must include the following information:

(@ the amount (including any amount payable for interest and
costs) required to satisfy the order debt;

(b) that application may be made under rule 2202 for an order
exempting particular property from sale under the seizure and
sale order;

(c) asummary of the process that is followed for sale of property
under a seizure and sale order.

If there is no-one present at the place who can be given the notice
and a copy of the inventory, the enforcement officer must leave the
notice and a copy of the inventory, secured conspicuously, at the
place.

However, subrule (3) does not require the enforcement officer to
leave the notice and a copy of the inventory in a public place.

2207 Seizure and sale order—removal etc of seized property
(MC(CJ)R s 352; NSW r 39.29; QId s 831)
(1) If an enforcement officer seizes personal property, the enforcement
officer must consider how best to secure and preserve the property.
(2) The enforcement officer may—
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)

3

(@ remove the property from the premises or place where the
property was seized; or

(b) leave the property where it is but restrict access to it or
otherwise mark the property as having been seized.

If the enforcement officer leaves the property where it is, the
enforcement officer must tell the enforcement debtor or anyone else
who has custody of the property, in writing, that the property has
been seized under a seizure and sale order and that the person is
responsible for its safekeeping.

The enforcement creditor is liable to pay any storage expenses but
may recover them as costs of enforcement.

Seizure and sale order—application for instalment order
stays sale of seized property
(MC(CJ)R s 355)

Thisrule applies if—

() property is seized under a seizure and sale order in relation to
an enforceable money order of the court; and

(b) the enforcement debtor makes an application to the court for an
instalment order in relation to the money order.

Note Rule 2150 (Instalment order—making) provides for the making of
instalment orders.

The property must not be sold until the court decides the
application.

If the court refuses to make an instalment order on the application,
the court may order a stay of sale of the property until any appeal on
the application is finally decided.
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)

(2)

2

2211

)

Seizure and sale order—property seized not abandoned
(MC(CJ)R s 351)

If an enforcement officer seizes property at premises under a seizure
and sale order—

(@ the enforcement officer is not taken to have abandoned the
property if the enforcement officer leaves the property at the
premises; and

(b) the enforcement officer may at all reasonable times re-enter the
premises while the property isthere.

Seizure and sale order—seizure of real property
(Qld r 828 (2)-(4))

This rule applies if an enforcement creditor asks an enforcement
officer to seize real property under a seizure and sale order.

The enforcement officer is taken to have seized the real property for
these rules if the enforcement officer gives the enforcement
debtor—

(@) aseded copy of the seizure and sale order; and

(b) acopy of anotice that the enforcement officer is instructed to
seize and sell the real property.

Actual seizure is not necessary to authorise the sale of real property
under a seizure and sale order.

Seizure and sale order—enforcement debtor not to deal
with real property

After being given a copy of a notice about real property under
rule 2210, the enforcement debtor must not sell, transfer or
otherwise deal with the property without the court’s leave.

Note Pt 6.2 (Applications in proceedings) applies to an application for leave
or an order under thisrule.
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The courts may set aside or restrain any sale, transfer or other
dealing in contravention of this rule, unless to do so would prejudice
the rights of a genuine purchaser without notice.

Seizure and sale order—order of seizing and selling

property
(MC(CJ)R s 360; NSW r 39.6; Qld r 829)

An enforcement officer must seize and sell property under a seizure
and sale order—

(& inthe order appearing to the enforcement officer to be best for
the prompt enforcement of the order without unnecessary
expense; and

(b) subject to paragraph (@), in the order appearing to the
enforcement officer to be best for minimising hardship to the
enforcement debtor or other people; and

(c) subject to paragraphs (a) and (b), by seizing and selling
personal property before real property unless—

(i) the enforcement debtor asks for real property to be sold
before personal property; or

(i) the court otherwise orders on application by the
enforcement debtor, the enforcement creditor or the
enforcement officer.

Note Pt 6.2 (Applications in proceedings) applies to an
application for an order otherwise ordering.

An enforcement officer may seize and sell an item of property under
a seizure and sale order even though its value appears to exceed the
amount recoverable under the order, but must not seize or sell
additional items of property.
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2213 Seizure and sale order—payment before sale

(MC(CJ)R s 356; NSW r 39.25; QId 830)

An enforcement officer may not sell property seized under a seizure

and sale order if, at or before the sale, the enforcement debtor or

someone el se pays to the enforcement officer—

(@ the amount owing under the order, including interest; and

(b) the costs of enforcement then known to the enforcement
officer; and

(c) the amount set by the enforcement officer as security for the
enforcement creditor’ s other costs of enforcement.

2214 Seizure and sale order—suspension etc of enforcement

(MC(CJ)R s 357; NSW r 39.12 (1))

(1) If property has not been seized under a seizure and sale order, the
enforcement creditor may, in writing—

(@ require enforcement of the order to be suspended
unconditionally; and

(b) if enforcement of the order has been suspended under these
rules—require enforcement to be resumed.

(2) An enforcement officer must comply with a requirement made in
accordance with thisrule.
2215 Seizure and sale order—agreements to withdraw and
re-enter

(MC(CJ)R s 358; NSW r 39.12 (2)-(5))

(1) Thisrule appliesif property has been seized under a seizure and sale
order and the enforcement creditor—

(@) entersinto an arrangement with the enforcement debtor that an
enforcement officer may withdraw from and re-enter
possession of the property; and
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(b) tellsthe enforcement officer about the arrangement; and

(c) asks the enforcement officer to withdraw from possession of
the property.

The enforcement officer must withdraw from possession of the
property and suspend enforcement of the seizure and sale order.

However, the enforcement officer may, if asked in writing by the
enforcement creditor, re-enter possession of the property and resume
enforcement of the seizure and sale order.

If property has been seized under a seizure and sale order and the
enforcement creditor, without telling the enforcement officer about
the arrangement mentioned in subrule (1), asks an enforcement
officer to withdraw from possession or suspend enforcement of the
order, other than for the purpose of postponing a sale for a
reasonable time—

(8 the enforcement creditor is taken to have abandoned the
enforcement of the order; and

(b) the enforcement officer must withdraw from possession of the
property and return the order to the enforcement creditor.

Subrule (4) does not apply if the court otherwise orders on
application by the enforcement creditor.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

Seizure and sale order—nature of sale
(MC(CJ)R s 361 and s 365; NSW r 39.5, r 39.7, r 39.9 and r 39.30; QId r 832)

Unless the court otherwise orders, an enforcement officer must put
up for sale by public auction al property liable to be sold under a
seizure and sale order—

(@) as early as possible, having regard to the interests of the
enforcement creditor and the enforcement debtor (the parties);
and
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3)

(4)

()

(6)

(")

(8)

(b) at aplace and in away appearing to the enforcement officer to
be suitable for a beneficial sale of the property.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

The property must not be sold before the end of 7 days after the day
the property is seized unless—

(@) the enforcement debtor asks for the property to be sold before
the end of the 7-day period; or

(b) the property is perishable.

However, persona property must be sold within 12 weeks after the
day it isseized.
Before the property is sold by public auction, a party or the

enforcement officer may apply to the court for an order that the
property be sold privately.

Note Pt 6.2 (Applications in proceedings) applies to the application.

The application must be accompanied by an affidavit in support of
the application.

If the applicant is a party, the applicant must also serve a stamped
copy of the application on the enforcement officer.

If, on application by the enforcement creditor, the court makes an
order that the property be sold privately before a public auction, the
court may order that the enforcement creditor pay any costs already
incurred by the enforcement officer for the auction.

Property sold by public auction must be sold under the following
conditions of sale:

(@) for persona property, if the person conducting the auction
considers the particular lot in which the property is to be
auctioned is worth less than $500, or for other property if the
enforcement debtor agrees—at the best price obtainable;
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(9)

(10)

2217

D

(b) otherwise, if the reserve is reached—to the highest bidder;

(c) if the person conducting the auction considers there is a dispute
as to who is the highest bidder, the property is to be
reauctioned and knocked down to the highest bidder.

If property put up for sale at public auction is not sold by auction,
the enforcement officer may sell the property privately—

(@) for an amount not less than the highest bid made at the auction
that the enforcement officer considers is a reasonable amount
for the property; or

(b) if no bid was made at the auction—for an amount the
enforcement officer considers is a reasonable amount for the
property; or

(c) in accordance with an order of the court under rule 2220
(Seizure and sale order—sale at best price obtainable).

Inthisrule:

reserve, for a property to be sold at auction, means the reserve
amount set by the enforcement officer that is an amount the
enforcement officer considers is not less than a reasonable amount
for the property.

Seizure and sale order—setting reasonable amount
(MC(CJ)R s 363 and s 364; NSW r 39.7 (2) and r 39.10; QId r 837)

To set an amount as a reasonable value of the property to be sold
under a seizure and sale order, the enforcement officer—

(& may engage a suitably qualified and experienced valuer to give
the enforcement officer an opinion about the value of the
property; and

(b) may require the enforcement creditor to provide any
information about the property that the enforcement creditor
knows or can reasonably obtain; and
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2

3

(4)

2218

(1)
)

3)

(4)

()

(c) may seek any other information the enforcement officer
considers appropriate.

If the enforcement creditor fails to comply with the enforcement
officer’s request, the enforcement officer may refuse to proceed
with the sale until the information is provided or the court otherwise
orders on the application of the enforcement creditor.

Note Pt 6.2 (Applications in proceedings) applies to an application by the
enforcement creditor.

The enforcement officer's costs under this rule are costs of
enforcement of the seizure and sale order.

The enforcement officer may communicate the amount set as a
reasonable value of property to be sold to any person before the sale
only if the communication is necessary to conduct the sale or there
Is another sufficient excuse.

Seizure and sale order—additional provisions relating to
land

Thisrule appliesif land is to be sold under a seizure and sale order.

An enforcement officer may appoint area estate agent to market the
land and conduct the sale.

The agent’s costs in marketing and selling the land are costs of
enforcing the seizure and sale order.

The enforcement officer or appointed real estate agent may postpone
the sale of the land if the officer or agent considers that an
immediate sale would result in a sacrifice of the value of the land.

The enforcement officer must—
(&) searchthetitle of the land for any encumbrances; and

(b) make inquiries about the outstanding value of any
encumbrances.
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(7)

(8)

(9)

(10)

(11)

2218A
D)

The enforcement officer must take the value of any encumbrances
into account in setting the reserve price of the property.

On application by the enforcement officer, the court may make any
order it considers appropriate in aid of the sale of the land under the
seizure and sale order, including, for example, an order for the
disclosure of the amount owing under an encumbrance on the land.

Note An example is part of these rules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

Part 6.2 (Applications in proceedings) does not apply to an
application under subrule (7).

An application under subrule (7) need not be served on anyone
unless the court otherwise orders on its own initiative.

Unless the court otherwise orders on its own initiative, an
application under subrule (7) must be dealt with without a hearing
and in the absence of the parties.

If the court makes an order under subrule (7), the registrar must give
a sealed copy of the order to the enforcement creditor and
enforcement debtor.

Seizure and sale order—appointment of real estate agent

For rule 2218 (2), an enforcement officer may appoint a rea estate
agent

(@) after—

(i) seeking expressions of interest from rea estate agents to
market the land and conduct the sale; and

(if) considering any expressions of interest received, and the
qualifications and experience of an agent who expresses
an interest; or

(b) from apanel established under subrule (2).
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)

3)

(4)

2219

)

The sheriff may establish a panel of real estate agents with
appropriate qualifications and experience to market and sell land
under a seizure and sale order.

For subrule (2), the sheriff must—

(@) call for expressions of interest from real estate agents who wish
to beincluded on the panel; and

(b) may arrange for enforcement officers to appoint agents from
the panel—

(i) onrotation; or

(if) because the agent’s business is concentrated in the area
where land to be sold is situated; or

(iii) for any other reason the sheriff considers relevant.

An expression of interest from a real estate agent must include the
agent’s fees or other remuneration, and the agent's proposed
arrangements, for the marketing and sale of land under thisrule.

Seizure and sale order—power of entry for auction of
land
(NSWA s 114)

If land is to be sold by public auction, the court may, on application
by an enforcement officer, make an order—

(@) authorising entry onto the land by the enforcement officer
(including entry by force if necessary) for the purpose of
showing the land to prospective purchasers; and

(b) authorising entry onto the land by prospective purchasersin the
presence of the enforcement officer.
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(2) The order may aso authorise the enforcement officer to do either or
both of the following:

(a8 secure entry onto the land (including by breaking or replacing
locks, bars and other devices restricting entry, if necessary);

(b) take the steps necessary to prevent people from entering the
land.

(3) Part 6.2 (Applications in proceedings) does not apply to an
application under thisrule.

(4) An application under this rule need not be served on anyone unless
the court otherwise orders on its own initiative.

(5) Unless the court otherwise orders on its own initiative, an
application under this rule must be dealt with without a hearing and
in the absence of the parties.

(6) This rule does not affect any other power of the court to make
orders.

(7) Inthisrule:
land includes premises on land.

2220 Seizure and sale order—sale at best price obtainable
(SCR 0 44 1 2; MC(CJ)R s 366; NSW s 39.13; QId r 833)

(1) This rule applies if the property seized under a seizure and sale
order is not sold under rule 2216 (Seizure and sale order—nature of
sale).

(2) The enforcement officer or enforcement creditor may apply to the
court for an order to sell the property at the best price obtainable.
Note Pt 6.2 (Applications in proceedings) applies to an application for an

order under thisrule.

(3) The application must be accompanied by an affidavit, or a report by
the enforcement officer, in support of the application giving details
of the required steps for sale that have been taken.
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(4)

2221

)

2

3)

(4)

()

A copy of the application and affidavit must be served on the
enforcement debtor and any other interested party.

Seizure and sale order—advertisement of sale
(MC(CJ)R s 365; NSW r 39.23 and r 39.31QId r 834)

Before selling property seized under a seizure and sale order, an
enforcement officer must arrange advertisement of a notice giving—

(@ thetime and place of sale; and
(b) details of the property to be sold.

The notice must be published in a dailly newspaper circulating
generally inthe ACT on 2 different days.

Both of the days mentioned in subrule (2) must be not more than
4 weeks before the day of the sale and at least 1 of the days must be
not less than 2 weeks before the day of the sale.

However, the enforcement officer may sell the seized property
without arranging the advertisements if—

(@) the property is perishable; or

(b) the enforcement debtor asks in writing for the property to be
sold without the advertisements and the enforcement creditor
consents.

Also, if the seized property is put up for sale a a public auction to
be conducted by someone other than an enforcement officer—

(@ it is sufficient for the notice to contain only the details
reasonable and usual for a public auction of property of the
same nature as the seized property; and

(b) advertisement of the notice may be done in the way reasonable
and usual for a public auction of property of the same nature as
the seized property; and
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2222

(1)

(2)

3

2223

D

(2)

(c) an enforcement officer may require any other advertising the
enforcement officer considers reasonable.

At least 48 hours before the day of the auction, the enforcement
officer must serve on the enforcement debtor a notice stating the
date, time and place of the auction and the property to be auctioned.

The advertisement must not contain any statement to the effect, or
from which it can be inferred, that the auction is of property seized
under a seizure and sale order.

Seizure and sale order—postponement of sale
(MC(CJ)R s 362; NSW r 39.11; QId r 835)

On application by an enforcement officer, the enforcement creditor
or the enforcement debtor, the court may order that the sale of
property seized under a seizure and sale order be postponed to a
stated date.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

For asale of personal property, the stated date must not be later than
12 weeks after the day the property was seized unless the court
otherwise orders.

If the order authorising the sale would otherwise end before the
stated date, the postponement automatically extends the order until
the end of the stated date.

Seizure and sale order—amounts received
(MC(CJ)R s 371, ss 373-375; NSW r 39.15 and r 39.16; QId r 836)

An enforcement officer must pay to the registrar all proceeds of sale
and other amounts received by the enforcement officer under a
seizure and sale order.

From the amounts received from the enforcement officer, the
registrar must—
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3)

(4)

2224

1)

(2)

(@ pay the enforcement officer's fees and costs of enforcement
(including any costs of valuing and advertising property); and

(b) pay any balance, up to the amount recoverable under the
seizure and sale order, to the enforcement creditor; and

(c) pay any remaining balance to the enforcement debtor.

If the enforcement officer receives seizure and sale ordersin relation
to more than 1 enforcement creditor, the enforcement creditors must
be paid from the proceeds of sale in the order in which the seizure
and sale orders were received by the enforcement officer.

The registrar must give the enforcement debtor and enforcement
creditor an account showing how the amounts received have been
paid.

Seizure and sale order—terms about payment
(MC(CJ)R s 367; NSW r 39.14)

An enforcement officer must sell property seized under a seizure
and sale order on terms that the purchaser of an item of the

property—
(8 must pay—
(i) 10% of the purchase price as a deposit immediately after
the sale; and

(ii) the balance of the purchase price within the period (not
longer than 2 days after the day of the sale) that the
enforcement officer decides before the sale; or

(b) must pay all the purchase price immediately after the sale.

An enforcement officer must require payment of the purchase price
to bein cash or by bank draft, electronic funds transfer, debit card or
credit card.
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(2)

©)

(4)

2226

(1)

(2)

3

If payment is made by electronic funds transfer, debit card or credit
card, any charge made for the payment must be included in the costs
of enforcement.

Seizure and sale order—securities held by enforcement
officer
(MC(CJ)R s 348; NSWA s 111; SCQA s 93B)

This rule applies if an enforcement officer seizes a cheque, bill of
exchange, promissory note, bond, specialty, or another security for
money, (the seized document) under a seizure and sale order.

The enforcement officer holds the seized document as security for
the amount to be recovered under the seizure and sale order for the
benefit of the enforcement creditor.

The enforcement officer may sue in the officer’s own name for, and
recover, an amount payable under the seized document from the
person liable under it.

Payment to the enforcement officer of an amount payable under the
seized document discharges the person liable under the document to
the extent of the payment.

Seizure and sale order—personal property subject to
conditional bill of sale
(NSWA s 110)

This rule applies if persona property subject to a seizure and sale
order isin the enforcement debtor’ s possession and is also subject to
aconditional bill of sale.

An enforcement officer may sell the enforcement debtor’ sinterest in
the property without taking possession of it.

On receiving written notice that a person (the purchaser) has
purchased the interest, the person having the benefit of the bill of
sale (the holder of the bill) may take possession of the property.
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2227

(1)

2

2228

If the holder of the hill takes possession of the property, the holder
is taken to hold it for the use of the purchaser, subject to the
purchaser’ s payment of any amounts payable under the bill of sale.

If the property is later sold under the bill of sale and any surplus
remains from the proceeds of sale after the debt to the holder of the
bill is satisfied, the holder must pay the surplus to the purchaser.

This rule does not affect the right of the enforcement creditor to test
the validity of the bill of sale by interpleader.

Seizure and sale order—effect of sale of property
(NSWA s 115)

A sde of property by an enforcement officer under this division is
as valid as if the property had been sold to the purchaser by the
enforcement debtor personally.

In an instrument executed by an enforcement officer in relation to
land, a statement in the instrument to the effect that—

(@) theland has been sold under a seizure and sale order; and

(b) the seizure and sale order was made for the enforcement of a
money order made in a proceeding stated in the order;

isadmissible in any proceeding as evidence of those facts.

Seizure and sale order—effect of ending of order on
completion of sale etc
(NSWA s 116)

Subject to any order made by the court under rule2056
(Enforcement orders—orders about enforcement)—

(@ the ending of a seizure and sale order under rule 2052
(Enforcement orders—duration and renewal of certain
enforcement orders given to enforcement officers) does not
affect any agreement for sale or other transaction entered into
under the authority of the order before the order ends; and
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)

3

(b) any action necessary to complete the sale or give effect to the
transaction may be taken asif the order were still in force.

Seizure and sale order—appropriation of payments
towards order debt
(NSWA s 136)

Unless the court otherwise orders, any payment made on account of
an order debt is to be appropriated—

(a) first towardsthe part of the order debt that is costs; and
(b) second towards the part of the order debt that is interest; and

(c) third toward the balance of the order debt.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

Seizure and sale order—documents giving effect to sale
(NSW r 39.26)

If land is sold at auction under a seizure and sale order, the
enforcement officer and the purchaser must each sign an appropriate
contract of saleimmediately after the auction.

Unless the court otherwise orders, the settlement date under the
contract of sale must not be later than 90 days after the day of the
auction.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

As soon as practicable after receiving payment in full for land sold
under a seizure and sale order, an appropriate transfer prepared by
the purchaser must be executed by the enforcement officer and
given to the purchaser for the purpose of giving effect to the sale.
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2
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Seizure and sale order—payment to enforcement debtor
(NSW r 39.28)

An enforcement creditor on whose application a seizure and sale
order has been made may file in the court—

(@ an agreement with the enforcement debtor about the amount of
the enforcement creditor's costs of enforcement (a costs
agreement); or

Note Rule 1702 (Costs—agreement about costs) applies to the
agreement.

(b) ahill of costs.
A costs agreement or bill of costs must be filed—

(@ not later than 2 months after the day an enforcement officer
receives the proceeds of any sale under the seizure and sale
order; or

(b) within any longer time the enforcement debtor agrees to in
writing.

If the enforcement creditor files a costs agreement in accordance
with subrule (2), the registrar must pay the enforcement debtor any
amount held by the court over the amount necessary to satisfy the
Seizure and sale order.

If the enforcement creditor files a bill of costs in accordance with
subrule (2), the registrar must pay the enforcement debtor, before
assessing the costs, any amount held by the court over the amount
that, on the basis of the amount claimed in the bill of costs, is
necessary to satisfy the seizure and sale order.

If the enforcement creditor does not file a costs agreement or bill of
costs in accordance with subrule (2), the registrar may pay the
enforcement debtor any amount held by the court over the total
amount necessary to satisfy the seizure and sale order (including
interest) and the costs of enforcement then known to the registrar.
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(6) Theregistrar must pay the enforcement creditor any of the proceeds
of sale that the registrar is not required by this rule to pay to the
enforcement debtor.

(7) This rule does not affect the right of the enforcement creditor to
recover from the enforcement debtor the costs of enforcement of the
seizure and sale order.

2232 Seizure and sale order—purchase by enforcement officer
or auctioneer prohibited
(MC(CJ)R s 369)

(1) Thisrule appliesto—
(@) an enforcement officer; or

(b) area estate agent or auctioneer appointed or engaged by an
enforcement officer in relation to a seizure and sale order; or

() anemployee of the real estate agent or auctioneer.
(2) A person to whom thisrule appliesis not entitled—

() to bid at an auction at which property seized under the order is
offered for sale; or

(b) to purchase, personally or for someone else, any property
seized under the order at auction or by private agreement.

2233 Seizure and sale order—account etc
(MC(CJ)R s 370)

(1) Thisrule appliesto aperson if the person—
(a) isareal estate agent or auctioneer; and

(b) is appointed or engaged by an enforcement officer in relation

to aseizure and sale order.
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(2) The person must tell an enforcement officer the amount of the

3)

2234

@)

)

person’s charges in relation to the seizure and sale order as soon as
practicable after—

(@) being told by the enforcement officer that the person’s services
are not required, or will no longer be required, in relation to the
order; or

(b) being asked by an enforcement officer for an account of the
person’s chargesin relation to the order.

The person must, as soon as practicable after receiving any amount
under a seizure and sale order, pay the amount, less the person’s
charges, to an enforcement officer.

Seizure and sale order—report by enforcement officer
(MC(CJ)R s 375; NSW r 39.16)

If an enforcement officer sells property seized under a seizure and
sale order, the enforcement officer must, on request by the registrar,
enforcement creditor or enforcement debtor, give areport of the sale
of the property seized under a seizure and sale order.

The report must include an account of —

(@) the proceeds of the sale and any other amount received by the
enforcement officer under the seizure and sale order; and

(b) al the costs and charges incurred in giving effect to the order,
including any costs of removing the property from where it
was seized and advertising the sale; and

(c) how the proceeds and other amount (if any) have been
disposed of.
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2235 Seizure and sale order—order for disposal and return of
property to enforcement debtor

(MC(CJ)R s 376 and s 377)

(1) If property seized under a seizure and sale order remains unsold
after being offered for sde at an auction, the court may, on
application by the enforcement creditor, make an order for the
disposal of the property.

Note Pt 6.2 (Applications in proceedings) applies to an application for an

order under thisrule.

(2) An application under subrule (1) must be made not later than
4 weeks after the day of the auction.

(3) In considering whether to make an order for the disposal of the
property, the court must have regard to—

(@ the amount of the enforcement debt and costs and charges
remaining unpaid; and

(b) any hardship that would be imposed on the enforcement
creditor if the order were not made and on the enforcement
debtor if the order were made.

4 If—

(8 the enforcement creditor does not make an application in
accordance with subrule (2) in relation to property remaining
unsold; or

(b) the court refuses to make an order under subrule (1) for the
disposal of property remaining unsold;

the property must be returned to the enforcement debtor.
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Division 2.18.6 Enforcement of money orders—debt
redirection orders generally

2300 Application—div 2.18.6
(QId r 793, def third party and r 839)

(1) Thisdivision appliesif adebt is, or islikely to become, payable by a
person (a third person) to the enforcement debtor for a money
order.

Note Div 2.18.7 aso applies if the third person is a financial institution and
regular redirection of amountsis, or is to be, authorised.

(2) However, this division does not apply to—
(&) aredirection of earnings; or
(b) an order for the payment of money into court.
Note Div 2.18.8 deals with earnings redirection orders.
2301 Debt redirection order—making
(SCR 0461 1; MC(CJ)R s 317; Qld r 839 and r 840)

(1) On application by the enforcement creditor or enforcement debtor
for an enforceable money order of the court, the court may make an
order (a debt redirection order) authorising the redirection to the
enforcement creditor of the third person’s debt to the enforcement
debtor.

(2) To remove any doubt, a single debt redirection order may be made
in relation to 2 or more debts.

(3) A debt may be redirected only if the debt is payable or accruing to
the enforcement debtor by the third person on the day the order for
redirection of the debt is served on the third person.

Note See r 2050 (Enforcement orders—content and issue) for provisions
about the content and issue of the order.
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2302 Debt redirection order—application

(1) An application for a debt redirection order is made by filing in the
court—

(@
(b)

Note

adraft of the order sought; and

an affidavit in support of the application.
See approved form 2.62 (Debt redirection order) AF2006-307.

(2) Theaffidavit in support must state—

(@
(b)

(©)
(d)
(€)

(f)

(9)

(h)

(i)

@)

the date the money order was made; and

the date a sedled copy of the money order, and the notice in
accordance with rule 2015 (2), was served on the enforcement
debtor; and

the amount of the order debt; and
that the order debt has not been fully paid; and

the date and amount of each payment (if any) made under the
money order; and

the costs incurred in previous enforcement proceedings in
relation to the money order; and

the interest owing on the day the affidavit is made (the
affidavit date); and

any other details necessary to work out the amount payable
under the money order on the affidavit date and how the
amount is worked out; and

the daily amount of any interest that, subject to any future
payment under the money order, will accrue after the affidavit
date; and

the name of the third person; and
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3)

(4)

()

(6)

2303

(k) the amount of the debt that appears to be owed by the third
person to the enforcement debtor; and

(1) any other information necessary for the order being sought.

The affidavit must be sworn not earlier than 2 days before the day
the application is filed in the court.

Part 6.2 (Applications in proceedings) does not apply to the
application.

The affidavit and draft order need not be served on anyone unless
the court otherwise orders on its own initiative.

Unless the court otherwise orders on its own initiative, an
application for a debt redirection order must be dealt with without a
hearing and in the absence of the parties.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

Debt redirection order—relevant considerations
(NSW r 39.38; QId r 840 (2))

(1) Indeciding whether to make a debt redirection order, the court must
have regard to the following matters, as far as they are known to the
court:

(a) theenforcement debtor’s means of satisfying the order debt;
(b) whether the order debt, including any interest, will be satisfied
within areasonable time;
(c) the necessary living expenses of the enforcement debtor and
the enforcement debtor’ s dependants;
(d) other liabilities of the enforcement debtor;
(e) the amount of the order debt;
(f) the amount of the debt to be redirected and the amount of each
instalment (if any);
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©)

(4)

2304

D

)

3)

(g) if the applicant is the enforcement debtor—whether, having
regard to the availability of other enforcement means, making
the order would be consistent with the public interest in
enforcing ordersjustly, efficiently and quickly;

(h) whether, having regard to the nature of the debt and the kind of
redirection, the redirection is appropriate.

Subrule (1) does not limit the matters to which the court may have
regard.

In deciding the amount of the debt to be redirected under the order
and the amount of each instalment (if any), the court must be
satisfied that the order will not impose unreasonable hardship on the
enforcement debtor or any dependant of the enforcement debtor.

However, an enforcement hearing is not necessary before the court
makes the debt redirection order.

Debt redirection order—joint funds
(SCQA s 93C)

Thisrule appliesif the debt belonging to the enforcement debtor is a
fund of money owned by the enforcement debtor and others (a joint
fund).

A debt redirection order may authorise redirection to an
enforcement creditor of the joint fund to the extent of the
enforcement debtor’ s entitlement.

Unless, on application of a fund owner or enforcement creditor, the
court decides the actual beneficial entitlement of each fund owner, it
is presumed a joint fund is owned by the fund owners in equal
shares.

Note Pt 6.2 (Applications in proceedings) applies to an application under
r (3).
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2305

2306

)

(2)

Debt redirection order—partnership debts
(SCQA s 93E)

A court may make a debt redirection order in relation to debts
belonging to an enforcement debtor from a partnership carrying on
businessin the ACT even if a partner lives outside the ACT.

Debt redirection order—account with financial institution
(MC(CJ)R s 325; NSW s 117 (2); SCQA s 93F)

An amount standing to the credit of an enforcement debtor in an
account with afinancia institution is, for enforcing a money order, a
debt payable by the financial institution to the enforcement debtor.

Subrule (1) applies even if any of the following conditions applying
to the account have not been satisfied:

(a8 a condition requiring a demand or notice to be made or given
before an amount is withdrawn;

(b) a condition about how, or the place where, a demand is to be
made;

(c) acondition requiring a personal application to be made before
an amount is withdrawn;

(d) acondition requiring the production of a deposit book, receipt
or anything else for an amount deposited in the account before
the amount is withdrawn;

(e) acondition requiring an amount not be withdrawn for a stated
period;

(f) acondition requiring a minimum amount for awithdrawal;

(g) acondition requiring a minimum balance to be maintained in
the account;

(h) asimilar condition.
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2307
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D

2)

This rule applies, with any necessary changes, to an amount that is
placed to the credit of an enforcement debtor in an account in a
financial institution between the date of the debt redirection order
and any hearing deciding the validity of the order.

Debt redirection order—claim by someone else
(SCR o046 r5andr6; MC(CJ)R s 336; NSW r 39.41; Qld r 845)

Thisrule appliesif—

(a) thecourt isconsidering making, or has made, a debt redirection
order for adebt; and

(b) the court considers that someone other than the enforcement
debtor who may be entitled to all or a part of the debt, or to a
charge or lien on it, (an interested person) should be given the
opportunity to object.

The court may, on its own initiative, give the directions it considers
appropriate for deciding the interested person’ s entitlement.

Examples of directions

1 that a stamped copy of a debt redirection order be served on a person who
may be an interested person

2 that a stamped copy of an objection, supporting affidavit, or response to an
objection, filed under rule 2311 (Debt redirection order—third person
disputes liability) be served on a person who may be an interested person

3 that aperson who may be an interested person be given an opportunity to file
anotice of objection and supporting affidavit

4  directions for deciding any question arising out of a notice of objection or
supporting affidavit

Note An example is part of these rules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s132).
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)

(2)

2309

2310

@)

(2)

Debt redirection order—when debt redirected

(SCR 046 1 2; MC(CJ)R s 319 (2), s 320 and s 328; NSWA s 117 (1);
NSW r 39.39; QId r 842)

A debt redirection order must be served on the third person to have
effect.

On the service of the order, all debts then payable or accruing from
the third person to the enforcement debtor are redirected in the
hands of the third person to the enforcement creditor to the extent of
the amount recoverable under in the order.

Debt redirection order—notice by third person to
enforcement creditor
(MC(CJ)R s 329; NSW r 39.43)

If a debt redirection order attaches a debt that is payable to the
enforcement debtor later than 28 days after the day the order is
served on the third person, the third person must, before the end of
that period, serve on the enforcement creditor a notice stating—

(@) the date the debt is, or is likely to be, payable to the
enforcement debtor; and

(b) if the amount of the debt is less than the unpaid amount of the
amount recoverable under the money order—the amount of the
debit.

Debt redirection order—payments by third person
(NSWA s 123 (1) and (2) (a))

Payments under a debt redirection order must be made in
accordance with, and to the enforcement creditor stated in, the order.

Out of each amount redirected under the order, the third person may
deduct a reasonable amount to cover the third person’s costs and
expenses of complying with the order.
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3

(4)

()

(6)

(7)

(8)

(9)

Debt redirection order—third person disputes liability
(SCR 0 46 1 4; MC(CJ)R s 334; NSW r 39.40; QId r 844)

Thisrule appliesif—
() adebt redirection order is served on the third person; and

(b) the third person disputes liability to pay any debt to the
enforcement debtor.

The third person may file anotice of objection in the court.

The notice must be filed not later than 7 days after the day the order
is served on the third person.

The notice must be accompanied by an affidavit in support stating
the factsrelied on by the third person.

The disclosure of any information in the affidavit does not subject
the third person to any liability if the disclosure was reasonable in
the circumstances.

The filing of the notice stays any obligation of the third person to
pay the debt to the enforcement debtor or enforcement creditor but
does not stay any accrual of interest on the debt.

The third person must serve a stamped copy of the notice and
supporting affidavit on the enforcement creditor and enforcement
debtor.

The enforcement debtor or enforcement creditor may file in the
court an affidavit in response to the notice of objection.

The court may—

(@) decide the question of liability without a hearing and in the
absence of the parties; or

(b) on its own initiative, give directions for the question to be
decided.
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(10)

2312

1)

2

2313

D)

To remove any doubt, part 6.2 (Applications in proceedings) does
not apply to a notice of objection, or response to a notice of
objection, under thisrule.

Debt redirection order—discharge of third person
(SCR 046 1 7; MC(CJ)R s 327 (2); NSWA s 123 (4); QId r 846)

A payment to an enforcement creditor made by the third person in
accordance with a debt redirection order is a valid discharge of the
third person’s liability to the enforcement debtor to the extent of the
amount paid.

This rule applies even if, after the payment, the debt redirection
order is set aside or the money order from which it arose is amended
or set aside.

Debt redirection order—payment to enforcement debtor
despite redirection
(MC(CJ)R s 338; QId r 843)

This rule applies if, after redirection of a debt in the hands of the
third person—

(@) thethird person acts with reasonable diligence to give effect to
the redirection; and

(b) athough the third person acts with reasonable diligence, the
third person deals with the redirected debt in a way that
satisfies, as between the third person and the enforcement
debtor, all or part of the redirected debt, including, for
example, by payment to the enforcement debtor.

Note An example is part of these rules, is not exhaustive and may
extend, but does not limit, the meaning of the provision in which
it appears (see Legislation Act, s126 and s 132).
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(2) On application by the third person or other interested person, the
court may order that, for this division, the redirected debt be reduced
to the extent of its satisfaction.

Note Pt 6.2 (Applications in proceedings) applies to an application under this
rule.
2314 Debt redirection order—amending, suspending or setting
aside
(MC(CJ)R s 330 and s 332; QLD r 854)

(1) On application by the enforcement creditor or enforcement debtor,
the court may make an order amending, suspending or setting aside
adebt redirection order.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

(2) Theregistrar must give notice of the date and time the application is
to be heard to the enforcement creditor, enforcement debtor and
third person.

(3) After hearing the application, the court may make 1 or more of the
following orders:

(@) aninstaiment order;

(b) an order amending, suspending or setting aside the debt
redirection order;

(c) aregular redirection order;

(d) anearningsredirection order.

(4) In considering whether to make an order mentioned in subrule (3),

the court must have regard to—
(&) theorder (if any) preferred by the enforcement debtor; and
(b) the likelihood of the enforcement debtor complying with an
instalment order; and
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(6)

2315

)

(c) the property and financial circumstances of the enforcement
debtor, including any other enforcement orders (however
described) in force against the enforcement debtor; and

(d) any other information that the court considers is relevant and
reliable.

Subrule (4) does not limit—

(@) the other matters to which the court must have regard in
deciding whether to make an instalment order or earnings
redirection order; or

Note For these matters, see—
e 12154 (Instalment order—relevant considerations)
e 12352 (Earnings redirection order—relevant considerations).

(b) the other matters to which the court may have regard.

If the court makes an order amending, suspending or setting aside
the debt redirection order under this rule—

(@) the registrar must serve a sealed copy of the order on the
enforcement creditor, enforcement debtor and third person; and

(b) the order does not come into force until the end of 7 days after
the day it is served on the third person.

Debt redirection order—procedure if order not complied
with
(MC(CJ)R s 335; NSWA s 124; SCQA s 93G)

If the enforcement creditor considers that a debt redirection order
has not been complied with, the court may, on application by the
enforcement creditor, hear and decide any question about the
liability of the third person to pay the debt to which the order

applies.

Note Pt 6.2 (Applications in proceedings) applies to an application under this
rule.

R10
01/07/08

Court Procedures Rules 2006 page 463
Effective: 01/07/08-28/07/08

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Chapter 2
Part 2.18
Division 2.18.7 Enforcement of money orders—regular redirections from financial institutions

Rule 2330

Civil proceedings generally
Enforcement

(2)

3

(4)

If the court is satisfied that the third person is liable to pay the debt
and has not complied with the debt redirection order, the court may
make an order against the third person in favour of the enforcement
creditor for the lesser of—

(@ the amount that has not been paid to the enforcement creditor
as required by the debt redirection order; and

(b) theunpaid amount of the order debt.

The court may refuse to make an order under subrule (2) if it
considers the order should not be made because of the smallness of
either of the amounts mentioned in subrule (2) (a) or (b), or for any
other reason.

As between the third person and the enforcement debtor, an amount
paid to the enforcement creditor by the third person under an order
under this rule is taken to have been paid by the third person to the
enforcement debtor.

Division 2.18.7 Enforcement of money orders—

2330

regular redirections from financial
institutions

Application—div 2.18.7

(Qld r 847 (1))

Thisdivision appliesif—

() the enforcement debtor for an enforceable money order of the
court has an account with afinancial institution; and

(b) the financial institution or someone else (the fourth person)
regularly deposits earnings, interest or rent into the account
(theregular deposit).
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2331

)

2

2332

)

(2)

2333

Regular redirection order—application of div 2.18.6
(Qld r 847 (2))

The provisions of divison 2.18.6 (other than the non-applied
provisions) apply, with any necessary changes, to a regular
redirection order under this division as if a reference to the third
person were areference to the financial institution.

In thisrule:

non-applied provisions means the following provisions:

e rule2301 (3) (Debt redirection order—making)

e rule 2308 (Debt redirection order—when debt redirected)

e rule 2310 (Debt redirection order—payments by third person).

Regular redirection order—making
(Qld r 848 (1) and (3))

On application by the enforcement creditor or enforcement debtor
for the money order, the court may make an order (a regular
redirection order) authorising the regular redirection to the
enforcement creditor of al or part of aregular debt.

Note See approved form 2.63 (Regular redirection order) AF2006-308.
Inthisrule:

regular debt means a debt, belonging to the enforcement debtor,
from the financia ingtitution because of the regular deposit by the
fourth person.

Regular redirection order—content
(NSWA s 123 (1); NSW r 39.37; QId r 849)
A regular redirection order must state the following:

(@) the name of the financial institution that must deduct amounts
from aregular deposit;
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2334

D

)

3

2335

D

(b) details of the enforcement debtor’s account from which the
deduction isto be made;

(c) thename and address of the fourth person;
Note For the meaning of fourth person, see r 2330.

(d) the amount that the financial institution must deduct each time
aregular deposit is made;

(e) the name and address of the enforcement creditor to whom the
financia institution must give the deducted amount.

Note The order must also state the matters mentioned in r 2050 (Enforcement
orders—content and issue).

Regular redirection order—service and coming into force
(MC(CJ)R s 319 (2); NSW r 39.39; Qld r 850)

This rule applies if the court makes a regular redirection order,
whether or not on the enforcement creditor’ s application.

Note The registrar must give a sealed copy of the order to the enforcement
creditor (seer 2050 (4)).

The enforcement creditor must serve a sedled copy of the order
personally or by prepaid post on the financia institution and the
enforcement debtor.

The order does not come into force until the end of 7 days after the
day the order is served on the financia institution.

Regular redirection order—financial institution to make
payments etc
(MC(CJ)R s 327 (2), 338 (2) and 339 (1); NSWA s 123; QId r 851)

For each regular deposit into the enforcement debtor’s account
while the regular redirection order is in force, the financial
institution—
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(2)

3)

(4)

2336

)

2

(@ must, not later than 3 days after the day the deposit is made,
deduct from the account the amount stated in the order and pay
it to the enforcement creditor stated in the order; and

(b) may deduct from the account a reasonable administration
charge and keep it as a contribution towards the administrative
cost of making payments under the order; and

(c) must, at least once a month, give the enforcement debtor a
notice detailing the deductions.

Any charge deducted under subrule (1) (b) must not be more than—

(@ if the financia institution has an amount it usually charges its
customers for making periodic payments—that amount; or

(b) otherwise—an amount that covers the financia institution’s
costs and expenses of complying with the order.

In applying subrule (1) (a) to the last deduction, the financial
institution must deduct the amount (not more than the amount stated
in the order for deduction for each regular deposit) that resultsin the
total amount deducted under the order being the total amount for
deduction stated in the order.

A deduction paid or kept by a financia institution under subrule (1)
is a valid discharge of the financial institution’s liability to the
enforcement debtor to the extent of the deduction.

Regular redirection order—enforcement debtor not to
defeat order
(Qld r 852)

The enforcement debtor must ensure that sufficient funds remain in
the enforcement debtor’s account after each regular deposit for the
deduction from the account of the amount stated in the order.

The enforcement debtor must tell the enforcement creditor in
writing if—
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2338

D

(2)

(a) thefourth person discontinues making the regular deposit; or

Note For the meaning of fourth person, seer 2330.

(b) the enforcement debtor closes the account or arranges for the
fourth person to pay the enforcement debtor in another way.

Regular redirection order—no other enforcement while in
force
(MC(CJ)R s 342; QId r 853)

Unless the court otherwise orders, while a regular redirection order
isin force in relation to a money order, no other enforcement order
may be made in relation to the money order.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

Regular redirection order—ceasing to have effect
(Qld r 848 (2))

A regular redirection order ceases to have effect when—
(8) theorder debt is satisfied; or

(b) the regular redirection order is set aside or ends in accordance
with its terms.

If a regular redirection order ceases to have effect otherwise than
because of an order the enforcement creditor is required under these
rules to serve on the financial institution, the enforcement creditor
must give notice to the financial institution that the regular
redirection order has ceased to have effect.

(3) The enforcement creditor must file a copy of the notice in the court.
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2339
1)

(2

3)

2340
D)

(2

If a regular redirection order ceases to have effect, the financial
institution does not incur any liability by treating the order as till in
force at any time before the end of 7 days after the day either of the
following is given to the financial institution:

(@) a sealed copy of the order because of which the regular
redirection order ceases to have effect;

(b) the notice mentioned in subrule (2).

Regular redirection order—return of excess

If a regular redirection order is made for an order debt and the
enforcement creditor receives from the financial institution more
than the amount payable under the order—

(@) the enforcement creditor must return the excess to the financia
institution; and

(b) the financial institution must deposit it to the account from
which amounts were deducted under the regular redirection
order or otherwise deal with it in accordance with the
enforcement debtor’ s written request.

If the enforcement creditor does not return the excess, the
enforcement debtor may recover it as a debt owing to the debtor.

For subrule (2), interest is payable on the amount of the excess as if
the excess were an order debt.

Regular redirection order—record of payments

If a regular redirection order is made for an order debt, the
enforcement creditor must make a record of the amount and date of
each payment received by the enforcement creditor under the
regular redirection order.

The enforcement creditor must keep the record for at least 6 years
after the day the last payment is made under the regular redirection
order.
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3)

(4)

(5)

The enforcement debtor is entitled, at any reasonable time while the
record is being kept, to inspect the record and make a copy of, or
take an extract from, the record.

If the enforcement debtor asks for a copy of al or part of the record
while it is being kept, the enforcement creditor must give the copy
to the enforcement debtor on payment of a reasonable charge for

preparing the copy.
On application by the enforcement debtor, the court may make any

order it considers appropriate to ensure compliance with this rule,
including, for example—

(& an order requiring the enforcement creditor to—

(i) fileinthe court acopy of al or part of the record verified
by affidavit; or

(ii) give the enforcement debtor a copy of all or part of the
record; or

(b) an order that the enforcement creditor is not entitled to interest
on the order debt for al or part of a period.

Notel Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

Note2 Anexampleis part of these rules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).
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Division 2.18.8 Enforcement of money orders—

earnings redirection orders

2350 Earnings redirection order—making
(MC(CJ)R s 317; QId r 855 (1) and r 856 (1) and (2))
On application by the enforcement creditor or enforcement debtor
for an enforceable money order of the court, the court may make an
order (an earnings redirection order) authorising redirection to the
enforcement creditor of particular earnings of the enforcement
debtor from an employer of the enforcement debtor.
Notel Employer of an enforcement debtor is defined inr 2000.
Note2 An earnings redirection order may be made at an enforcement hearing
(seer 2112 (Enforcement hearing—orders)).
2351 Earnings redirection order—application
(1) An application for an earnings redirection order is made by filing in
the court—
() adraft of the order sought; and
(b) an affidavit in support of the application.
Note See approved form 2.64 (Earnings redirection order) AF2006-309.
(2) Theaffidavit in support must state—
(@) the date the money order was made; and
(b) the date a sealed copy of the money order, and the notice in
accordance with rule 2015 (2), was served on the enforcement
debtor; and
(c) theamount of the order debt; and
(d) that the order debt has not been fully paid; and
(e) the date and amount of each payment (if any) made under the
order; and
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(f) the costs incurred in previous enforcement proceedings in
relation to the order; and
(g) the interest owing on the day the affidavit is made (the
affidavit date); and
(h) any other details necessary to work out the amount payable
under the order on the affidavit date and how the amount is
worked out; and
(i) the daily amount of any interest that, subject to any future
payment under the order, will accrue after the affidavit date;
and
() any other information necessary for the order being sought.

(3) The affidavit must be sworn not earlier than 2 days before the day
the application isfiled in the court.

(4) Part 6.2 (Applications in proceedings) does not apply to the
application.

(5 The affidavit and draft order need not be served on anyone unless
the court otherwise orders on its own initiative.

(6) Unless the court otherwise orders on its own initiative, an
application for an earnings redirection order must be dealt with
without a hearing and in the absence of the parties.

2352 Earnings redirection order—relevant considerations
(NSW r 39.38; QId r 856 (3))

(1) Indeciding whether to make an earnings redirection order, the court
must have regard to the following matters, as far as they are known
to the court:

(&) the enforcement debtor’s means of satisfying the order debt;
(b) whether the order debt, including any interest, will be satisfied
within areasonable time;
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)

3)

(4)

2353

(c) the necessary living expenses of the enforcement debtor and
the enforcement debtor’ s dependants;

(d) other liabilities of the enforcement debtor;
(e) theamount of the order debt;
(f) the amount of the earnings to be redirected each payday;

(g) if the applicant is the enforcement debtor—whether, having
regard to the availability of other enforcement means, making
the order would be consistent with the public interest in
enforcing ordersjustly, efficiently and quickly.

Subrule (1) does not limit the matters to which the court may have
regard.

In deciding the amount and timing of the earnings to be redirected
under the order on each payday, the court must be satisfied that the
order will not impose unreasonable hardship on the enforcement
debtor or any dependant of the enforcement debtor.

However, an enforcement hearing is not necessary before the court
makes the earnings redirection order.

Earnings redirection order—Ilimit
(CPA's 115 and s 116; MC(CJ)R s 322 and s 324 (2); NSWA s 122)

The court must not make an earnings redirection order for the
enforcement debtor that would, if the order (and all other earnings
redirection orders (if any) in force for the enforcement debtor) were
enforced, reduce the total earnings of the enforcement debtor to an
amount that is less than—

(@) if the enforcement debtor has dependants—$484.40 a week; or

(b) if the enforcement debtor does not have dependants—$363.30
aweek.

R10
01/07/08

Court Procedures Rules 2006 page 473
Effective: 01/07/08-28/07/08

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Chapter 2

Civil proceedings generally

Part 2.18 Enforcement

Division 2.18.8 Enforcement of money orders—earnings redirection orders
Rule 2354

2354 Earnings redirection order—information about

enforcement debtor’s earnings
(Qld r 857)

To decide whether to make an earnings redirection order, the court
may order a person the court considers may pay earnings to the
enforcement debtor to give the court a signed statement setting out
details of—

(a) the earnings owing to the debtor; and

(b) the earnings payable to the debtor from time to time.

Note The court may also order that an enforcement hearing be held (see
r 2101 (Enforcement hearing—otherwise than on enforcement creditor’s

application)).
2355 Earnings redirection order—content
(MC(CJ)R s 319 (1); NSWA s 123 (1); NSW r 39.37; Qld r 858)
An earnings redirection order must state—
() the name of the enforcement debtor; and
(b) the name of the enforcement debtor’'s employer who must
deduct from the enforcement debtor’ s earnings; and
(c) the total amount the employer must deduct from the
enforcement debtor’ s earnings; and
(d) if an amount is required to be deducted from the enforcement
debtor’ s earnings each payday—the amount; and
(e) the name and address of the enforcement creditor to whom the
employer must pay the deductions.
Note The order must also state the matters mentioned in r 2050 (Enforcement
orders—content and issue).
page 474 Court Procedures Rules 2006 R10
Effective: 01/07/08-28/07/08 01/07/08

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Civil proceedings generally Chapter 2
Enforcement Part 2.18
Enforcement of money orders—earnings redirection orders Division 2.18.8

Rule 2356

2356 Earnings redirection order—service and coming into
force

(MC(CJ)R s 319 (2) and s 320; NSWA s 119 (2) and s 120; NSW r 39.39;
Qld r 859)

(1) This rule applies if the court makes an earnings redirection order,
whether or not on the enforcement creditor’ s application.

Note The registrar must give a sealed copy of the order to the enforcement
creditor (seer 2050 (4)).

(2) The enforcement creditor must serve a sealed copy of the order
personally or by prepaid post on the enforcement debtor’s employer
and the enforcement debtor.

(3 The enforcement creditor must aso serve on the enforcement
debtor’ s employer—

(8 anotice telling the enforcement debtor’s employer of the effect
of the order and the employer’ s obligations under this division;
and

Note See approved form 2.65 (Notice to employer-earnings redirection
order) AF2006-310.

(b) acopy of a notice that the employer may use if the debtor is
not employed by the employer.

Note See approved form 2.66 (Notice that debtor not employee)
AF2006-311.

(4) The order does not come into force until the end of 7 days after the
day it is served on the employer.
2357 Earnings redirection order—person served not employer
(MC(CJ)R s 334; Qld r 865)
(1) Thisrule appliesif—

(@) an earnings redirection order is served on a person on the basis
that the person is the enforcement debtor’ s employer; and
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(b) the person is not the enforcement debtor’s employer when the
order is served on the person.

(2) The person must immediately tell the registrar, in writing, that the
person is not the enforcement debtor’ s employer.

Note See approved form 2.66 (Notice that debtor not employee) AF2006-311.

(3) Toremove any doubt, the person is not bound by the order.

2358 Earnings redirection order—employer to make payments
etc
(MC(CJ)R s 327 (2), s 328 (2) and s 339; NSWA s 123; QId r 860)

(1) For each payday while an earnings redirection order is in force, the
enforcement debtor’s employer—

(8 must deduct from the enforcement debtor's earnings the
amount stated in the order and pay it to the person stated in the
order; and

(b) may deduct from the enforcement debtor's earnings a
reasonable administration charge and keep it as a contribution
towards the administrative cost of making payments under the
order; and

(c) must give the enforcement debtor a notice detailing the
deductions.

(2) Any charge deducted by an employer under subrule (1) (b) must not
be more than—

(a) if the employer has an amount the employer usually charges
employees for making periodic payments—that amount; or

(b) otherwise—an amount that covers the employer’s costs and
expenses of complying with the order.
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3)

(4)

2359

2360

(1)

)

In applying subrule (1) (a) to the last deduction, the employer must
deduct the amount (not more than the amount stated in the order for
deduction each payday) that results in the total amount deducted
under the order being the total amount for deduction stated in the
order.

A deduction paid or kept by an employer under subrule (1) isavalid
discharge as between the employer and the enforcement debtor, to
the extent of the deduction, of the employer’'s liability to pay
earnings.

Earnings redirection order—no other enforcement while
in force
(MC(CJ)R s 342; Qld r 861)

Unless the court otherwise orders, while an earnings redirection
order isin force in relation to a money order, no other enforcement
order may be made in relation to the money order.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

Earnings redirection order—amending, suspending or
setting aside
(MC(CJ)R s 330 and s 332; QId r 862)

On application by the enforcement creditor or enforcement debtor,
the court may make an order amending, suspending or setting aside
an earnings redirection order.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

The registrar must give notice of the date and time the application is
to be heard to the enforcement creditor, enforcement debtor and
enforcement debtor’s employer.
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(3) After hearing the application, the court may make 1 or more of the
following orders:

(& aninstaiment order;

(b) an order amending, suspending or setting aside the earnings
redirection order;

(c) adebt redirection order;
(d) aregular redirection order.

(4) In considering whether to make an order mentioned in subrule (3),
the court must have regard to—

(@ theorder (if any) preferred by the enforcement debtor; and

(b) the likelihood of the enforcement debtor complying with an
instalment order; and

(c) the property and financial circumstances of the enforcement
debtor, including any other enforcement orders (however
described) in force against the enforcement debtor; and

(d) any other information that the court considers is relevant and
reliable.

(5) Subrule (4) does not limit—

(8 the other matters to which the court must have regard in
deciding whether to make an instalment order or debt
redirection order; or
Note For these matters, see—

e 2154 (Instalment order—relevant considerations)
e 12303 (Debt redirection order—relevant considerations).

(b) the other matters to which the court may have regard.
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(6)

2361

(1)

2

3)
(4)

If the court makes an order amending, suspending or setting aside
the earnings redirection order under this rule—

(@) the registrar must serve a sealed copy of the order on the
enforcement creditor, enforcement debtor and employer; and

(b) the order does not come into force until the end of 7 days after
the day it is served on the employer.

Earnings redirection order—ceasing to have effect
(MC(CJI)R s 338; NSWA s 119 (3); Qld r 855 (2) and 863 (1) and (2))

An earnings redirection order for a money order ceases to have
effect when—

(@) theorder debt is satisfied; or

(b) theearnings redirection order is set aside or ends in accordance
with itsterms; or

(c) unless the court otherwise orders, another enforcement order is
made for the money order.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

If an earnings redirection order ceases to have effect otherwise than
because of an order the enforcement creditor is required under these
rules to serve on the enforcement debtor's employer, the
enforcement creditor must give notice to the employer that the
earnings redirection order has ceased to have effect.

The enforcement creditor must file a copy of the notice in the court.

If an earnings redirection order ceases to have effect, the
enforcement debtor's employer does not incur any liability by
treating the order as ill in force at any time before the end of
7 days after the day either of the following is given to the employer:

(@) a seded copy of the order because of which the earnings
redirection order ceases to have effect;
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2362

(1)

2

3

2363
(1)

(2

3)

(4)

(b) the notice mentioned in subrule (2).

Earnings redirection order—return of excess
(MC(CJ)R s 337; NSWA s 125; QId r 863 (3) and (4))

If an earnings redirection order is made for an order debt and the
enforcement creditor receives from the enforcement debtor's
employer more than the amount payable under the order—

(@ the enforcement creditor must return the excess to the
employer; and

(b) the employer must pay it to the enforcement debtor.

If the enforcement creditor does not return the excess, the
enforcement debtor may recover it as a debt owing to the debtor.

For subrule (2), interest is payable on the amount of the excess as if
the excess were an order debt.

Earnings redirection order—record of payments

If an earnings redirection order is made for an order debt, the
enforcement creditor must make a record of the amount and date of
each payment received by the enforcement creditor under the
earnings redirection order.

The enforcement creditor must keep the record for at least 6 years
after the day the last payment is made under the earnings redirection
order.

The enforcement debtor is entitled, at any reasonable time while the
record is being kept, to inspect the record and make a copy of, or
take an extract from, the record.

If the enforcement debtor asks for a copy of al or part of the record
while it is being kept, the enforcement creditor must give the copy
to the enforcement debtor on payment of a reasonable charge for

preparing the copy.
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(5) On application by the enforcement debtor, the court may make any

2364

)

)

3)

2365

(1)

order it considers appropriate to ensure compliance with this rule,
including, for example—

(@) an order requiring the enforcement creditor to—

(i) fileinthe court acopy of al or part of the record verified
by affidavit; or

(if) give the enforcement debtor a copy of al or part of the
record; or

(b) an order that the enforcement creditor is not entitled to interest
on the order debt for all or part of a period.
Notel Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

Note2 Anexampleis part of these rules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

Earnings redirection order—2 or more orders in force
(MC(CJ)R s 324; QId r 864)

Thisrule appliesif 2 or more earning redirection orders are in force
in relation to the same earnings of an enforcement debtor.

The employer must comply with the orders according to the dates
they were served on the employer and disregard an order served
later until an order served earlier ceases to have effect.

Note Rule 2361 deals with earnings redirection orders ceasing to have effect.
If an earnings redirection order is amended, it continues to have
priority according to the date the original order was served.

Earnings redirection order—person served ceasing to be
employer
(MC(CJ)R s 334; QId r 866)

Thisrule appliesif—
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2

2366

(1)

2)

3

(@) a person who is an enforcement debtor’s employer is served
with an earnings redirection order; and

(b) the person later ceases to be the enforcement debtor's
employer.

The person must immediately tell the court and enforcement
creditor, in writing, that the person is no longer the enforcement
debtor’s employer.

Note See approved form 2.67 (Notice of cessation of employment)
AF2006-312.

Earnings redirection order—enforcement debtor changes
or ceases employment
(MCA s 297; MC(CJ)R s 340)

This rule applies if an enforcement debtor for whom an earnings
redirection order is in force changes employer or ceases to be
employed.

Not later than 7 days after the day the enforcement debtor changes
employer or ceases employment, the enforcement debtor must tell
the registrar and the enforcement creditor, in writing, the details of
the debtor's new employer or that the debtor has ceased
employment.

Note See approved form 2.68 (Notice by enforcement debtor of change in
employment) AF2006-313.

If the registrar is told under subrule (2) that the enforcement debtor
has changed employer, the court may, on its own initiative—

(a) set aside the existing earnings redirection order; and

(b) make a new earnings redirection order authorising redirection
to the enforcement creditor of earnings of the enforcement
debtor from the new employer.
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2367

)

)

3)

(4)

()

(6)

2368

Earnings redirection order—directions
(Qld r 867)

An employer on whom an earnings redirection order is served may
apply to the court for directions.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

The employer must serve a stamped copy of the application on the
enforcement creditor and enforcement debtor.

The enforcement creditor and enforcement debtor are parties to the
application.

On application under this rule, the court may give the directions it
considers appropriate.

Without limiting subrule (4), the court may decide whether
payments being made by the employer to the enforcement debtor
that are described in the application are earnings.

While the application or any appeal from a decision made on the
application is pending, the employer does not incur any liability for
failing to comply with the earnings redirection order in relation to
payments mentioned in subrule (5) that are described in the
application.

Earnings redirection order—employment protection
(SCQA s 93H)

An employer must not dismiss an employee, or otherwise prejudice
an employee in the employee's employment, because an earnings
redirection order authorising redirection of the employee’s earnings
has been made.
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2369 Earnings redirection order—procedure if order not
complied with

(MC(CJ)R s 335; NSWA s 124)

(1) If the enforcement creditor considers that an earnings redirection
order has not been complied with, the court may, on application by
the enforcement creditor, hear and decide any question about the
liability of the enforcement debtor’s employer to pay the earnings to
which the order applies.

Note Pt 6.2 (Applications in proceedings) applies to an application under this

rule.

(2) If the court is satisfied that the employer is liable to pay the
earnings, the court may make an order against the employer in
favour of the enforcement creditor for the lesser of—

(@ the amount of earnings that has not been pad to the
enforcement creditor as required by the earnings redirection
order; and

(b) the unpaid amount of the order debt.

(3 The court may refuse to make an order under subrule (2) if it
considers the order should not be made because of the smallness of
either of the amounts mentioned in subrule (2) (a) or (b).

(4) As between the employer and the enforcement debtor, an amount
paid to the enforcement creditor by the employer under an order
under this rule is taken to have been paid by the employer to the
enforcement debtor.

Division 2.18.9 Enforcement of money orders—
charging orders
2400 Application—div 2.18.9
(Qld r 874)
Thisdivision applies only in relation to the Supreme Court.
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2401 Charging order—making
(SCRo047r1andr4; NSWA s 126; NSW r 39.44; Qld r 875)

(1) On application by the enforcement creditor for an enforceable
money order of the court, the court may make an order (a charging
order) imposing a charge over al or part of the enforcement
debtor’'s equitable interest in any property or legal or equitable
interest in 1 or more of the following (each of which is a security
interest):

(@ annuities;
(b) debentures,
(c) stocks,
(d) bonds;
(e) shares,
(f) marketable securities,
(g) interestsin amanaged investment scheme;
(h) units of—
(i) shares; or
(i) marketable securities;
(i) money on deposit in afinancia institution that is held—

(i) in the enforcement debtor's name in the enforcement
debtor’s own right; or

(i) in someone else’s name on trust for the enforcement
debtor.

(2) A charging order operates, in relation to each security interest stated
in the order—

(@) to charge the security interest in favour of the enforcement
creditor to the extent necessary to satisfy the order debt; and
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(b)

to restrain the chargee from dealing with the security interest
otherwise than in accordance with the directions of the
enforcement creditor.

2402 Charging order—application

(1) Anapplication for acharging order is made by filing in the court—

(@
(b)

Note

adraft of the order sought; and

an affidavit in support of the application.
See approved form 2.69 (Charging order) AF2006-314.

(2) Theaffidavit in support must state—

(@
(b)

(©)
(d)
(€)

(f)

(9)

(h)

(i)

the date the money order was made; and

the date a sedled copy of the money order, and the notice in
accordance with rule 2015 (2), was served on the enforcement
debtor; and

the amount of the order debt; and
that the order debt has not been fully paid; and

the date and amount of each payment (if any) made under the
order; and

the costs incurred in previous enforcement proceedings in
relation to the order; and

the interest owing on the day the affidavit is made (the
affidavit date); and

any other details necessary to work out the amount payable
under the order on the affidavit date and how the amount is
worked out; and

the daily amount of any interest that, subject to any future
payment under the order, will accrue after the affidavit date;
and
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() the security interest or interests to be charged by the order
being sought; and

(k) any other information necessary for the order being sought.

(3) The affidavit must be sworn not earlier than 2 days before the day
the application is filed in the court.

(4) Part 6.2 (Applications in proceedings) does not apply to the
application.

(5) The draft order and affidavit need not be served on anyone unless
the court otherwise orders on its own initiative.

(6) Unless the court otherwise orders on its own initiative, an
application for a charging order must be dealt with without a hearing
and in the absence of the parties.

2403 Charging order—effect
(SCRo47r5andr 6; NSWA s 126; Qld r 876)

(1) A charging order takes effect when it is made.

(2) However, to have effect on the enforcement debtor, a charging order
must be served on the enforcement debtor.

(3) A charging order entitles the enforcement creditor to the same
remedies as the enforcement creditor would have had if the charge
imposed by the order had been made in the enforcement creditor’s
favour by the enforcement debtor.

(4) However, unless the court otherwise orders, the enforcement
creditor must not start a proceeding to obtain aremedy in relation to
property charged by the charging order until—

(@) a seded copy of the charging order is served on the
enforcement debtor and the person who issued or administers
the property; and
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2404

D

2)

3

2405

D

(2)

(b) 1 month has passed since the day the order was served, or the
later of the days the order was served, as required by

paragraph (a).

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

Charging order—enforcement debtor dealing with
charged property
(SCR 047r11; NSWA s 127 and s 128; Qld r 877)

After being served with a charging order in relation to property, the
enforcement debtor must not sell, transfer or otherwise deal with the
property otherwise than in accordance with the directions of the
court or the enforcement creditor.

Any sae, transfer or other dealing by the enforcement debtor in
contravention of subrule (1) is of no effect against the enforcement
creditor.

The court may set aside or restrain the sale, transfer or other dealing
unless to do so would prejudice the rights or interests of a genuine
purchaser or chargee without notice.

Charging order—issuer etc dealing with charged property
(SCR047r1;, NSWA s 127; Qld r 878)

Thisrule applies to—

(8 a person who issued or administers charged property and has
been served with a charging order in relation to the property;
and

(b) anyone else who has notice of a charging order in relation to
property.
The person must not sell, transfer or otherwise deal with the

property otherwise than in accordance with the directions of the
court or the enforcement creditor.
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3)

2406

2407

)

(2)

If the person deals with the property in contravention of subrule (2),
the person is liable to the enforcement creditor for whichever is the
smaller of—

(@) thevalue or amount of the charged property sold, transferred or
otherwise dealt with; and

(b) the order debit.

Charging order—application to enforce charge
(Qld r 879)

An application to enforce a charge imposed under a charging order
must be made in the proceeding in which the order is made.

Note Pt 6.2 (Applications in proceedings) applies to an application under this
rule.

Charging order—procedure against partnership property
for partner’s separate order debt
(Partnership Act 1963, s 28 (2)-(4); SCR o047 r 2 and r 3; NSW r 39.48; Qld r 880)

This rule applies if the enforcement debtor in relation to an
enforceable money order of the court is apartner in a partnership.

On application by the enforcement creditor, the court may—

(@ make an order charging the interest of the partner in the
partnership property and profits of the partnership with
payment of the amount of the order debt (including interest);
and

(b) by that order or another order—

(i) appoint a receiver of the partner’s share of the profits
(whether already declared or accruing) of the partnership
and of any other amount that may be coming to the
partner in relation to the partnership; and

(i) make any order or give any direction that might have
been made or given if the charge had been made in favour
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Rule 2420

of the enforcement creditor by the partner or that the
circumstances require.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

(3) The application must be served on the enforcement debtor and the
partners of the partnership.

(4) For this rule, service on each partner who lives in the ACT is
sufficient service on any partner who lives outside the ACT.

(5) If the interest of a partner in partnership property and profits of the
partnership is charged under subrule (2), the other partners in the
partnership may—

(&) at any time, redeem the interest charged; or
(b) if asaleof the interest is directed—Dbuy the interest.

(6) This rule does not apply in relation to an incorporated limited
partnership.

Division 2.18.10 Enforcement of money orders—
amounts in court and stop orders

2420 Enforcement orders—amounts in court
(NSW r 41.16; QId r 881)

(1) This rule applies if the enforcement debtor for a money order is
entitled, in the enforcement debtor's own right, to an amount,
security or bond in court standing to the enforcement debtor’s credit
in another proceeding in the court.

(2) On application by the enforcement creditor, the court may order that
the amount, security or bond be applied towards satisfying the order
debt.

(3) The application must be made in the proceeding in which the money
order is being enforced.
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Rule 2421

(4) An amount, security or bond in court standing to the credit of an
enforcement debtor must not be paid out if an application in relation
to the amount, security or bond has been made under this rule and
not heard.

2421 Enforcement orders—stop orders
(SCR047r13 and r 14; NSW r 41.16; Qld r 882)

(1) Thisrule appliesif a person claims an interest (including an interest
under a charge) in any amount, security or bond in court that has
been mortgaged, charged or assigned.

(2) On application by the person, the court may make an order (a stop
order) preventing payment, delivery or transfer of the amount,
security or bond without notice to the applicant.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

(3) The application must be made in the proceeding in which the
amount, security or bond standsin court.

(4) The application must be accompanied by an affidavit in support of
the application.

(5) The affidavit must include information sufficient to identify the
proceeding mentioned in subrule (3).

(6) A copy of the application must be served on anyone who appears to
have an interest in the amount, security or bond.

(7) An amount, security or bond in court must not be paid, delivered or
transferred if an application in relation to the amount, security or
bond has been made under this rule and not heard.
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18.11 Enforcement of money orders—receivers

Division 2.18.11 Enforcement of money orders—

2430

2431

1)

(2

2432
(1)

)

receivers
Application—div 2.18.11
(Qld r 883)

Thisdivision applies only in relation to the Supreme Court.

Receiver—appointment
(Qld r 274 and r 885)

On application by the enforcement creditor for an enforceable
money order of the court, the court may appoint areceiver to receive
an amount payable under the order if it is impracticable to enforce
payment in another way.

A receiver may be appointed even though no other proceeding has
been taken for enforcement of the money order.

Receiver—application for appointment

An application for an order appointing a receiver must be
accompanied by—

() adraft of the order sought; and

(b) anaffidavit in support of the application.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order appointing areceiver.

The affidavit in support must state—
(&) the date the money order was made; and

(b) the date a sealed copy of the money order, and the notice in
accordance with rule 2015 (2), was served on the enforcement
debtor; and

(c) theamount of the order debt; and
(d) that the order debt has not been fully paid; and
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Rule 2433

3)

2433

D)

2

(e) the date and amount of each payment (if any) made under the
order; and

(f) the costs incurred in previous enforcement proceedings in
relation to the order; and

(g) the interest owing on the day the affidavit is made (the
affidavit date); and

(h) any other details necessary to work out the amount payable
under the order on the affidavit date and how the amount is
worked out; and

(i) the daily amount of any interest that, subject to any future
payment under the order, will accrue after the affidavit date;
and

() any other information necessary for the order being sought.

The affidavit must be sworn not earlier than 2 days before the day
the application isfiled in the court.

Receiver—relevant considerations for appointment

(Qld r 886 and r 887)

In deciding whether to make an order appointing a receiver, the
court must have regard to—

(&8 the amount of the order debt; and
(b) the amount likely to be obtained by the receiver; and
(c) the probable costs of appointing and remunerating areceiver.

In deciding whether to make an order appointing a receiver, the
court may direct the holding of an enforcement hearing or other
inquiry about a matter mentioned in subrule (1) or anything else the
court considers relevant.
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Rule 2434
2434 Receiver—powers
(Qld r 888)

The powers of areceiver appointed under this division operate to the
exclusion of the enforcement debtor’s powers for the duration of the
receiver’s appointment.

2435 Receiver—general provisions apply
(Qld r 884)

Division 2.9.5 (Receivers) applies, with any necessary changes, to a
receivers appointed to enforce an enforceable money order of the
court.

Division 2.18.12 Enforcement of non-money orders—
general

2440 Enforcement—orders for possession of land
(SCR 043r5and o048r 1-3; NSWA s 104; Qld r 896)

(1) An order of the Supreme Court for possession of land (the original
order) may be enforced by 1 or more of the following:

(8 anorder for delivery of possession of land;

Note For provisions about orders for delivery of possession of land, see
div 2.18.13.

(b) for an order to which rule 2442 (Enforcement—orders to do or
not do act) applies—

(i) punishment for contempt of the person liable under the
origina order; or

Note For provisions about contempt, see div 2.18.16.

(i) an order for seizure and detention of property against the
person liable under the original order.

Note For provisions about orders for seizure and detention of
property, see div 2.18.15.
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Rule 2441

2

Subrule (1) (b) is subject to rule 2446 (Enforcement by contempt or
seizing and detaining property—preconditions).

2441 Enforcement—orders for return of goods etc
(SCR 0 49; NSWA s 105; QId r 897)

(1) An order for the return of goods, or for the return of goods or the
payment of their value, (the original order) may be enforced by 1 or
more of the following:

(8 anorder for seizure and delivery of goods;
Note For provisions about orders for seizure and delivery of goods, see
div 2.18.14.
(b) for an order to which rule 2442 (Enforcement—orders to do or
not do act) applies—
(i) punishment for contempt of the person liable under the
original order; or
Note For provisions about contempt, see div 2.18.16.
(if) an order for seizure and detention of property against the
person liable under the original order.
Note For provisions about orders for seizure and detention of
property, seediv 2.18.15.

(2) Subrule (1) (b) is subject to rule 2446 (Enforcement by contempt or
seizing and detaining property—preconditions).

(3) An order for the payment of the value of goods may be enforced as
if it were amoney order.
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Rule 2442

2442

D

)

©)

(4)

Enforcement—orders to do or not do an act
(SCR043r28andr29and o 44r4; Qldr 898 and r 899)

Thisrule appliesto an order (the original order) if—

(8) theorder isanon-money order that requires a person—
(i) todo an act within a stated time; or
(if) not to do an act; and

(b) the person contravenes the order.

The original order may be enforced in 1 or more of the following
ways:

(8 punishment for contempt of the person liable under the original
order;

Note For provisions about contempt, see div 2.18.16.

(b) an order for seizure and detention of property against the
person liable under the original order;

Note For provisions about orders for seizure and detention of property,
seediv 2.18.15.

(c) if the person liable under the original order is a corporation—
without limiting paragraphs (a) and (b), the following:

(i) punishment for contempt of any senior officer of the
corporation;

(if) an order for seizure and detention of property against the
corporation.

Subrule (2) is subject to rule 2446 (Enforcement by contempt or
seizing and detaining property—preconditions).

Also, if the original order is an order to do an act, the court may—

(8 appoint someone else to do the act; and
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Rule 2443

Q)

2443

1)

)

(b) order the person liable under the original order to pay the costs
and expenses caused by the failure to do the act.

Subrule (4) does not affect the court’s power to—

(&) appoint a person to execute a document by order of the court;
or

(b) punish for contempt.

Enforcement—undertakings
(Qld r 900)

An undertaking to the court, other than for the payment of money,
may be enforced in 1 or more of the following ways:

(8 punishment for contempt of the person liable under the
undertaking;

Note For provisions about contempt, see div 2.18.16.

(b) an order for seizure and detention of property against the
person liable under the undertaking;
Note For provisions about orders for seizure and detention of property,
seediv 2.18.15.

(c) if the person liable under the undertaking is a corporation—
without limiting paragraphs (a) and (b), the following:

(i) punishment for contempt of any senior officer of the
corporation;

(if) an order for seizure and detention of property against the
corporation.

Also, if the undertaking is an undertaking to do an act, the court
may—
(@) appoint someone else to do the act; or

(b) order the person liable under the undertaking to pay the costs
and expenses caused by the failure to do the act.
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Rule 2444

3

(4)

()

2444

D

)

An undertaking for the payment of money may be enforced as if it
were amoney order.

If aparty isin breach of an undertaking, another party may apply for
compensation to the court in the proceeding in which the
undertaking was given.

Note Pt 6.2 (Applications in proceedings) applies to an application for
compensation under thisrule.

If the court decides that—
(@) aparty isin breach of an undertaking; and
(b) another party has sustained aloss because of the breach; and

(c) the party in breach should pay the other party compensation for
the loss;

the court may make an order against the party in breach for the
amount the court decides should be paid.

Enforcement—failure of individual to comply with
subpoena etc
(SCQA s 93I; QId s 901 and r 903)

Thisrule appliesif an individual failsto comply with—
(@) asubpoena; or
(b) anoticefor non-party production; or

(c) an order requiring attendance to give evidence or produce a
document or thing before—

(i) thecourt; or

(i) an officer, examiner, referee or anyone else who has
authority to take evidence for the court.

The court may make an order for the issue of a warrant to an
enforcement officer for—
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Rule 2445

3)

(4)

()

(6)

2445

)

(@) thearrest of the individual; and

(b) the production of the individual as required by the subpoena,
notice or order for the purpose of the proceeding; and

(c) the detention in custody of the individual until released by the
court.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

Without limiting rule 6016 (Application in proceeding—oral
application), an application for an order under this rule may be made
orally, unless the court otherwise orders on its own initiative.

The court may order an individual who did not attend as required by
the subpoena or order to pay the costs and expenses resulting
because the individual did not comply with the subpoena or order.

This rule does not limit any other power of the court.

Note Failure to attend or to produce a document or other thing in a legal
proceeding may be an offence (see Criminal Code, s 719 and s 720).

For the Magistrates Court Act 1930, section 73A, that Act,
division 3.4.4 (Committal and recognisance) applies in relation to a
person for whom a warrant has been issued by the Magistrates Court
under thisrule.

Enforcement—failure of corporation to comply with
subpoena etc
(SCQA s 93J; Qld r 902 and r 903)

Thisrule appliesif a corporation fails to comply with—
(@) asubpoena; or
(b) anotice for non-party production; or

(c) an order requiring attendance to give evidence or produce a
document or thing before—

(i) thecourt; or
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Rule 2446

(2)

3

(4)

()

2446

D

(i) an officer, examiner, referee or anyone else who has
authority to take evidence for the court.

The court may make an order for the issue of a warrant to an
enforcement officer for—

() thearrest of anamed senior officer of the corporation; and

(b) the production of the senior officer as required by the
subpoena, notice or order for the purpose of the proceeding;
and

(c) the detention in custody of the senior officer until released by
the court.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

The court may order a corporation that did not attend as required by
the subpoena or order to pay the costs and expenses resulting
because the corporation did not comply with the subpoena or order.

This rule does not limit any other power of the court.

Note Failure to attend or to produce a document or other thing in a legal
proceeding may be an offence (see Criminal Code, s 719 and s 720).

For the Magistrates Court Act 1930, section 73A, that Act,
divison 3.4.4 (Committal and recognisance) applies in relation to a
person for whom a warrant has been issued by the Magistrates Court
under thisrule.

Enforcement by contempt or seizing and detaining
property—preconditions
(NSW r 40.7; QId r 904)

Unless the court otherwise orders, a non-money order (the original
order) may be enforced by a contempt proceeding or an order for
seizure and detention of property only if—
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Rule 2450

(@) the person against whom the original order isto be enforced is
served personally with asealed copy of the original order; and

(b) if the original order requires a person to do an act within atime
stated in the order—the order is served a reasonable time
before the end of the time stated in the order; and

(c) the sealed copy of the original order is endorsed with a notice
that states that the person served may be liable to imprisonment
or seizure and detention of property if—

(i) the original order requires the person to do something
within afixed time, and the person failsto do it; or

(it) theoriginal order requires the person not to do something,
and the person doesiit.

(2) Thisrule does not apply to a non-money order requiring a person to
do an act within a stated time, or requiring a person not to do an act,
if the person has notice of the order because—

(@) the person was present when the order was made; or

(b) the person was told about the terms of the order by telephone
or in another way a reasonable time before the end of the time
for doing the act or before the time when the prohibited act was
done.

Division 2.18.13 Enforcement of non-money orders—
orders for delivery of possession of
land

2450 Application—div 2.18.13
Thisdivision applies only in relation to the Supreme Court.
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2451

D

(2)

3)

(4)

Order for delivery of possession of land—making
(Qld r 915)

On application by the person in whose favour an order for
possession of land (the original order) is made, the court may make
an order (an order for delivery of possession of land) authorising an
enforcement officer to enter on the land described in the order and
deliver possession of the land and appurtenances to the person.

Notel Appurtenances are things that belong to an estate in the land eg houses,
other buildings and gardens.

Note2 See approved form 2.70 (Order for delivery of possession of land)
AF2006-315.

The application is made by filing in the court—
(@) adraft of the order sought; and

(b) anaffidavit in support of the application.
The affidavit in support must state—

(@) the date a sedled copy of the original order, and the notice in
accordance with rule 2015 (2), was served on the enforcement
debtor or other person liable to comply with the order; and

(b) that the original order has not been complied with; and

(c) whether to the best of the applicant’s knowledge a person other
than the person liable under the original order is in possession
of the land or part of it and, if so, how the person is in
possession; and

(d) bhow rule 2452 has been complied with; and
(e) any other information necessary for the order being sought.

The affidavit may contain statements of information and belief if the
applicant states the sources of the information and the reasons for
the belief.
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Enforcement of hon-money orders—orders for seizure and delivery of Division 2.18.14
goods

Rule 2452

(5) The affidavit must be sworn not earlier than 2 days before the day
the application is filed in the court.

(6) Part 6.2 (Applications in proceedings) does not apply to an
application under thisrule.

(7) The draft order and supporting affidavit need not be served on
anyone unless the court otherwise orders on its own initiative.

(8) Unless the court otherwise orders on its own initiative, an
application under this rule must be dealt with without a hearing and
in the absence of the parties.

2452 Orders for delivery of possession of land—preconditions
(Qld r 913 and r 914)

(1) An order for possession of land (the original order) may be
enforced by an order for delivery of possession of land only if the
person against whom the original order is to be enforced is served
with a copy of the original order at least 7 days before the order for
delivery of possession of land is made.

(2) If aperson other than the person against whom the original order is
made is in possession of the land or part of it, an order for delivery
of possession of land may be made only if the court gives leave.

Note Pt 6.2 (Applications in proceedings) applies to an application for leave.

Division 2.18.14 Enforcement of non-money orders—
orders for seizure and delivery of
goods

2460 Order for seizure and delivery of goods—making
(SCR 049r1; Qld r 916)

(1) If an order for the return of goods (the original order) does not give
the person against whom the original order is made the option of
retaining the goods and paying their value, the court may, on
application by the person in whose favour the original order was
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goods

Rule 2460

made, make an order (an order for seizure and delivery of goods)

authorising an enforcement officer to seize the goods and deliver

them to the person who is entitled to them under the original order.

Note See approved form 2.71 (Order for seizure and delivery of goods)

AF2006-316.

2 If—

(@) the original order gives the person against whom the original
order is made the option of retaining the goods and paying
their value; and

(b) the person does not exercise the option;

the court may, on application by the person in whose favour the

original order was made, make an order for seizure and delivery of

goods.

(3) An application under thisruleis made by filing in the court—

() adraft of the order sought; and

(b) anaffidavit in support of the application.

(4) Part 6.2 (Applications in proceedings) does not apply to an
application under thisrule.

(5) The draft order and supporting affidavit need not be served on
anyone unless the court otherwise orders on its own initiative.

(6) Unless the court otherwise orders on its own initiative, an
application under this rule must be dealt with without a hearing and
in the absence of the parties.

(7) An order for seizure and delivery of goods may include provision
for enforcing the payment of an amount required by the order to be
paid.

8 If—
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property
Rule 2470

(@) the original order gives the person against whom the original
order is made the option of retaining the goods and paying
their value; and

(b) the person exercises the option;

the origina order may be enforced in the same way as a money
order.

Division 2.18.15 Enforcement of non-money orders—

2470

2471

orders for seizure and detention of
property

Order for seizure and detention of property—making
(Qld r 917)

The court may make an order (an order for seizure and detention of
property) authorising an enforcement officer to seize and detain all
real and personal property (other than exempt property) in which the
person liable to comply with a non-money order has a legal or
beneficia interest.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

Order for seizure and detention of property—
preconditions
(Qld r 918)

The court may make an order for seizure and detention of property
only if the non-money order being enforced stated a time for
compliance and the time has passed.

R10
01/07/08

Court Procedures Rules 2006 page 505
Effective: 01/07/08-28/07/08

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Chapter 2

Civil proceedings generally

Part 2.18 Enforcement

Division 2.18.16  Enforcement—contempt

Rule 2472

2472 Order for seizure and detention of property—against
officer of corporation
(Qld r 919)

(1) This rule applies if, to enforce a non-money order with which a
corporation must comply, a person applies for an order for seizure
and detention or property against a senior officer of the corporation.

(2) A stamped copy of the application and of each affidavit in support
must be served on the officer.

2473 Order for seizure and detention of property—return of

seized property
(Qld r 920)

If the person against whom an order for seizure and detention of
property was made complies or is released from complying with the
order, the court may order that the property, after deduction of the
costs of enforcement, be returned to the person.

Division 2.18.16 Enforcement—contempt

2500 Contempt—application of div 2.18.16
(Qld r 925)
This division appliesto the following contempts:
(@ contempt for contravention of an order of the court or an
undertaking given to the court;
(b) contempt committed in the face or in the hearing of the court;
(c) any other contempt of the court.
2501 Contempt—applications generally
(Qld r 926)

(1) A person applying for punishment of a person (the respondent) for
contempt must make an application to the court stating the alleged
contempt.
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Rule 2502

)

3)
(4)
(5)

2502

2503

@)

2

The application may be made—

(&) inthe proceeding in which the contempt was committed; or

Note Pt 6.2 (Applications in proceedings) applies to an application
under this paragraph.
(b) by originating application.

Note Div 2.2.3 (Originating applications) contains provisions about the
contents of originating applications, the filing and service of
originating applications, etc.

The application must set out particulars of the contempt.

The application and any affidavit in support of it must be served on
the respondent personally.

An affidavit in support of or opposing the application must not
contain evidence that the person making it could not give if giving
evidence oraly.

Contempt—application by registrar

(Qld r 928)

The court may, by order, direct the registrar to apply to the court for
aperson to be punished for contempt.

Contempt—arrest warrant if respondent likely to abscond
etc
(Qld r 927)

Thisrule appliesif—

(@ an application for punishment of a person for contempt has
been filed in the court; and

(b) the court considers that the person is likely to abscond or
otherwise withdraw from the court’ s jurisdiction.

The court may issue a warrant for the person’s arrest and detention
in custody until the court hears the charge unless the person gives
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Division 2.18.16  Enforcement—contempt

Rule 2504

2504

D)

2)

3

(4)

©)

security satisfactory to the court for the person’s appearance in court
in person to answer the charge and to submit to the court’s decision.

Note See approved form 2.72 (Warrant for arrest for contempt of person
likely to abscond) AF2007-64.

Contempt in face or hearing of court—alternative
procedure
(QId rr 922-924)

For a contempt committed in the face of, or in the hearing of, the
court, the procedure under this rule is an aternative to the procedure
under rule 2501 (Contempt—applications generally).

If it is aleged or it appears to the court that a person is guilty of
contempt of court committed in the face of, or in the hearing of, the
court, the court may—

(@) by ora order direct the person to be brought before the court;
or

(b) issue awarrant for the person’s arrest.

Pending disposal of the charge of contempt, the court may direct
that the person be kept in the custody the court directs or be
released.

Without limiting subrule (3), the court may release the person on
conditions, including, for example, a condition that security be
given to secure the person’s attendance to answer the charge and
that the security be forfeited if the person failsto attend.

Note An example is part of these rules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

If the person is brought before the court, the court must—
(@) tell the person oraly of the contempt charged; and

(b) ask the person to show cause why punishment should not be
imposed for contempt of court; and
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Enforcement Part 2.18
Enforcement—contempt  Division 2.18.16
Rule 2505

(c) after hearing the person, decide the matter in the way it
considers appropriate; and

(d) make an order for the person’s punishment or discharge.

2505 Contempt—arrest warrant
(Qld r 929)

(1) A warrant for the arrest and detention, or the arrest, of a person (the
respondent) under this division must be—

() addressed to an enforcement officer; and
(b) signed by ajudicial officer of the court.

(2) Pending the court’s decision, if the respondent is arrested under a
warrant, the respondent must be held in a correctional centre or in
any other custody that is satisfactory to the enforcement officer.

(3) The enforcement officer may ask a police officer to help in the
exercise of the enforcement officer’s powers under the warrant.

(4) The police officer must give the enforcement officer the reasonable
help the enforcement officer requires, if it is practicable to give the
help.

(5) The enforcement officer or a police officer may deliver the
respondent to the person in charge of any correctional centre and the
person must receive and keep the respondent in custody until the
court or the enforcement officer otherwise directs.

2506 Contempt—punishment
(Qld r 930 and r 931)

(1) Thisrule applies if the court decides that a person has committed a
contempt.

(2) If the person isan individual, the court may punish the individual by
making an order that may be made under the Crimes (Sentencing)
Act 2005.
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Rule 2507

3

(4)

(5)

2507

If the person is a corporation, the court may punish the corporation
by seizing corporation property or afine or both.

Without limiting subrule (2), the court may make an order for
punishment on conditions, including, for example, a suspension of
punishment during good behaviour, with or without the respondent
giving security satisfactory to the court for good behaviour.

Note An example is part of these rules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

Without limiting subrule (2), if the person is imprisoned for aterm,
the court may order the person’s release from imprisonment before
the end of the term.

Contempt—costs
(Qld r 932)

The costs of a proceeding for punishment for contempt are in the
court’ s discretion whether or not a specific punishment isimposed.

Division 2.18.17 Enforcement—arrest warrants for

absconding defendants

2550 Application—div 2.18.17
(Qld r 933)
Thisdivision applies only in relation to the Supreme Court.
2551 Meaning of plaintiff and defendant—div 2.18.17
For a proceeding in relation to an enforceable money order of the
court—
(&) areference in this division to the plaintiff is a reference to the
enforcement creditor; and
(b) areference in this division to the defendant is a reference to
the enforcement debtor.
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Rule 2552

2552

2553

)

(2)

3

(4)

()

Arrest warrant for defendant—application
(Qld r 934)

An application for an arrest warrant under this division need not be

served on anyone unless the court otherwise orders on its own

initiative.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
arrest warrant.

Arrest warrant for defendant—issue
(QId r 935)

The court may issue a warrant for the arrest of a defendant under
thisdivision only if satisfied that—

(@) the defendant has absconded or is about to abscond; and

(b) the absence of the defendant would materially prejudice the
plaintiff in prosecuting a proceeding or enforcing any order
that may be given.

The court may issue the warrant at any time, for example, before the

defendant has been served with the originating process or before
judgment.

Note An example is part of these rules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

The warrant must state—
(@ thename of the defendant; and
(b) the date the warrant ends.

The date stated under subrule (3) (b) must be not later than 2 months
after the day the warrant is issued.

The court may fix an amount to be stated in the warrant entitling the
defendant to be released.
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Rule 2554

(6)

2554

D

2

3

(4)

2555

(1)

In fixing the amount, the court may have regard to anything it
considers relevant, including the following:

(@ theamount (if any) of the plaintiff’s claim;
(b) the costs of issuing the warrant;

(c) anestimate of the costs of executing the warrant.

Arrest warrant for defendant—enforcement
(Qld r 936)

The registrar must give awarrant under this division for the arrest of
adefendant to an enforcement officer to be enforced.

The warrant may be enforced by the enforcement officer or an
appropriately qualified person authorised in writing by the
enforcement officer.

Receipt of a fax copy of a warrant is sufficient authority for the
enforcement officer or someone else to enforce the warrant.

Inthisrule:

appropriately qualified, for a person who may be authorised to
enforce a warrant, includes having the qualifications, experience or
standing appropriate to enforce the warrant.

Examples

1 anenforcement officer of another court

2 apolice officer

Note An example is part of these rules, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

Arrest warrant for defendant—costs of enforcement
(Qld r 937)

Unless the court otherwise orders—
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Rule 2556

2

2556

2557

(@) the plaintiff isliable to pay to the enforcement officer the costs
the enforcement officer considers appropriate for enforcing a
warrant under this division for the arrest of a defendant; and

(b) the enforcement officer may, as a condition of enforcing the
warrant, require the plaintiff to give security, for the amount
and in the form the enforcement officer considers appropriate,
for the costs to be incurred by the enforcement officer in
enforcing the warrant.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

The enforcement officer may refuse to execute a warrant if the
plaintiff fails to comply with a reasonable requirement by the
enforcement officer under subrule (1) (b).

Arrest warrant for defendant—service of warrant and
claim
(Qld r 938)

A person who enforces a warrant under this division for the arrest of
a defendant must, as soon as practicable after enforcing it, serve the
defendant with—

(@ acopy of the warrant; and

(b) if the defendant has not been served with the originating
process for which the warrant was issued—a sealed copy of the
originating process.

Arrest warrant for defendant—record of enforcement
(Qld r 939)

A person who enforces a warrant for the arrest of a defendant must
write on the warrant the time and place of enforcement.
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Rule 2558

2558

D

(2)

3

2559

D

)

Arrest warrant for defendant—procedure after arrest
(Qld r 940)

A person who enforces a warrant for the arrest of a defendant must,
as soon as practicable after enforcing it, take the defendant to the
nearest correctional centre.

The person in charge of the correctional centre must hold the
defendant in custody and, within 24 hours after the person comes
into custody at the correctional centre or as soon as practicable after
that time, bring the defendant before the court.

A warrant on which the time and place of enforcement is written is
sufficient authority for the officer in charge of the correctional
centre to hold the defendant in custody.

Arrest warrant for defendant—release of defendant
(Qld r 941)

The person in charge of the correctional centre where the defendant
isin custody must release the defendant if—

(a) the court orders that the defendant be released; or

(b) the plaintiff gives the enforcement officer a written consent to
the defendant’ srelease; or

(c) thewarrant states an amount fixed by the court the payment of
which entitles the defendant to be released and the defendant
pays the amount into court or secures payment of the amount
in a way that the plaintiff or enforcement officer considers
satisfactory.

An amount paid into court or security given under subrule (1) (c)
may be paid out or released only in accordance with an order of the
court.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.
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Rule 2560
2560 Arrest warrant for defendant—court powers

(Qld r 942)

(1) The court must, on its own initiative, order that the defendant be
released from custody unless satisfied that failure to detain the
defendant would materially prejudice the plaintiff in prosecuting the
proceeding or enforcing any order that may be made.

(2) If the court is satisfied that failure to detain the defendant would
materially prejudice the plaintiff in prosecuting the proceeding or
enforcing any order that may be made, the court may, on application
by the plaintiff or defendant—

(@) order that the defendant be released unconditionally from
custody; or

(b) order that the defendant be released from custody subject to
1 or more of the following conditions:

(i) that the defendant undertake not to leave Australia until
an amount stated by the court is paid to the plaintiff, or
into court, as the court directs;

(i) that the defendant surrender the defendant’s passport to
the registrar;

(iii) that the defendant give security, either with or without
surety, for the payment of an amount stated by the court;

(iv) that the defendant pay a stated amount to the plaintiff;

(v) that the defendant pay a stated amount into court to await
further consideration by the court; or

(c) order that the defendant be detained in custody for the period
the court considers appropriate or until the defendant complies
with any condition stated by the court.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order or direction under thisrule.
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Rule 2561

3)

(4)

(5)

2561

D

)

3

(4)

()

If the court makes an order under subrule (2), it may, by order,
expedite the trial of the proceeding under rule 1311 (Expedited trial)
and give any direction it considers appropriate for the conduct of the
proceeding.

The court may make an order, or give a direction, under subrule (3)
on application by the plaintiff or defendant or on its own initiative.

Without limiting rule 6016 (Application in proceeding—oral
application), an application for an order or direction under this rule
may be made orally, unless the court otherwise orders on application
by the plaintiff or defendant or on its own initiative.

Arrest warrant for defendant—failure to comply with
conditions
(Qld r 943)

The enforcement officer or a surety may, without a warrant, arrest a
defendant who has been conditionally released from custody by the
court under rule 2560 if the enforcement officer or surety, on
reasonable grounds, suspects, that the defendant has failed or will
fail to comply with a condition of the defendant’ s release.

The enforcement officer or a surety may ask a police officer to help
in the exercise of the enforcement officer’s or surety’s power under
subrule (1).

The police officer must give the enforcement officer or surety the
reasonable help the enforcement officer or surety requires, if it is
practicable to give the help.

If the defendant is arrested under subrule (1) by the enforcement
officer or a police officer, the enforcement officer or police officer
must, as soon as practicable after the arrest, take the defendant to the
nearest correctional centre.

If the defendant is arrested under subrule (1) by a surety, the surety
must, as soon as practicable after the arrest, take the defendant to an
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Rule 2562

(6)

()

2562

D)

(2)

enforcement officer or a police officer who must take the defendant
to the nearest correctional centre as soon as practicable.

The person in charge of the correctional centre must hold the
defendant in custody and, within 24 hours after the person comes
into custody at the correctional centre or as soon as practicable after
that time, bring the defendant before the court.

If the court is satisfied that the defendant has failed to comply or is
about to fail to comply with a condition of the defendant’s release,
the court may, on application by the plaintiff or defendant—

(@) set aside the order under which the defendant was released; and

(b) make any order that it could make under rule 2560 (Arrest
warrant for defendant—court powers).

Note Pt 6.2 (Applications in proceedings) applies to an application under this
rule.

Arrest warrant for defendant—review

(Qld r 944)

A defendant may, at any time and from time to time, apply to the
court for an order that—

(@ thewarrant be set aside; or
(b) the defendant be released from custody; or

(c) an order made under rule 2560 (Arrest warrant for defendant—
court powers) be amended.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

On an application under subrule (1), the court may make any order
that it could make under rule 2560.
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Rule 2563

2563

(D

(2)

2564

Arrest warrant for defendant—restriction on further
applications
(Qld r 945)

Thisrule applies if—

(&) the court makes an order refusing to issue or set aside awarrant
under thisdivision for the arrest of a defendant; or

(b) the court makes an order that the defendant be released from
custody under this division.

Within the 6-month period starting on the day the order is made, the
plaintiff may apply for another warrant for the defendant’s arrest in
relation to the same cause of action only if the plaintiff produces
evidence that was not and could not reasonably have been given
when the order was made.

Arrest warrant for defendant—costs
(Qld r 946)

On any application under this division or at the trial or hearing of a
proceeding, the court may make the order the court considers
appropriate about costs, including costs payable by the plaintiff
under rule 2555 (Arrest warrant for defendant—costs of
enforcement).

Note Pt 6.2 (Applications in proceedings) applies to an application under this
division.
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Rule 2600

Part 2
Divisio

2600

@)

)

3)

(4)

Q)

19 Interpleader proceedings

n2.19.1 Stakeholder’s interpleader
Interpleader—application by stakeholder
(SCR059r1(a),r2andr5; MC(CJ)R s 240; NSW r 43.2; Qld r 949)
Thisrule appliesif—

(@) aperson other than an enforcement officer (the stakeholder) is
under a liability in relation to a debt or personal property (the
disputed property); and

(b) the stakeholder is, or expects to be, sued by 2 or more people
(each of whom is a claimant) making adverse claims to the
disputed property.

If the stakeholder is sued by a claimant in a proceeding in the court
in relation to the disputed property, the stakeholder may apply to the
court in that proceeding for interpleader relief.

Note Pt 6.2 (Applications in proceedings) applies to the application.

If subrule (2) does not apply to the stakeholder, the stakeholder may
apply to the court by originating application for interpleader relief
and include each claimant as a defendant.

An application under this rule for interpleader relief must be
supported by an affidavit.

The affidavit must state that the stakeholder—

(@ clams no interest in the disputed property, other than for
charges or costs; and

(b) isnotin collusion with any claimant; and
(c) iswillingto—

(i) pay or transfer the disputed property into court; or
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Part 2.19 Interpleader proceedings
Division 2.19.2 Enforcement officer’s interpleader
Rule 2605

(i1) dispose of the property as the court directs; or

(iif) give security to the value of the property to the court’s
satisfaction.

(6) A sedled or stamped copy of the application and supporting
affidavits must be served on each of the claimants.

(7) If aclamant is not a party to the proceeding, the application and
supporting affidavits must be served personaly.

Division 2.19.2 Enforcement officer’s interpleader

2605 Interpleader—notice of claim to enforcement officer
(SCR059r1 (b)andr 16; MC(CJI)R s 241 (2) (c); NSWr 43.3 (1) and (2);
Qld r 950)

(1) Thisrule appliesif—

(@ an enforcement officer seizes or intends to seize persona

property (the disputed property) under an enforcement order;
and

(b) aperson (the claimant) claims to be entitled to, or to have an
interest in, the disputed property or the proceeds of sale of the
disputed property.

(2) The clamant must give notice of the claim to the enforcement
officer.

(3) The notice must—
(a) statethe claimant’s name and give an address for service; and

(b) identify each item of the disputed property to which the claim
relates; and

(c) statethe grounds of the claim.
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Rule 2606

2606

)

2

3)
(4)

()

(6)

2607

1)

Interpleader—failure to give notice of claim
(NSW r 43.4; Qld r 951)

This rule applies if the claimant mentioned in rule 2605 does not
give notice of the claim under that rule in relation to the disputed
property within a reasonable time after becoming aware that the
enforcement officer has seized or intends to seize the property.

On application by the enforcement officer, the court may restrain the
clamant from starting or continuing a proceeding in the court
against the enforcement officer in relation to anything done, or
omitted to be done, by the enforcement officer in executing the
enforcement order after the time when the clamant might
reasonably have given notice of the claim.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

The application must be supported by an affidavit.

If the enforcement officer is sued by the claimant in a proceeding in
the court in relation to the disputed property, the enforcement officer
may apply to the court for an order under subrule (2) in that
proceeding.

If subrule (4) does not apply to the enforcement officer, the
enforcement officer may apply to the court for an order under
subrule (2) in the proceeding in which the enforcement order was
made.

An application for an order under subrule (2) and supporting
affidavits must be served on the claimant personaly.

Interpleader—notice to enforcement creditor
(SCR 059116 (1); MC(CJI)R s 242; NSW r 43.3 (3) and (4); Qld r 952)

The enforcement officer must serve a copy of the notice under
rule 2605 on the enforcement creditor not later than 4 days after the
day the notice is served on the enforcement officer.
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Rule 2608

)

3

2608

D

)

3)

(4)

()

The enforcement creditor may serve a notice on the enforcement
officer stating that the claim is admitted.

If the enforcement creditor admits the claim, the enforcement
creditor is liable for the enforcement officer’s costs and expenses of
enforcement, including any costs of complying with rule 2608.

Interpleader—admission of claim
(SCR059r16 (2) and r 17; NSW r 43.5; QId r 953)

This rule applies if the enforcement creditor admits the claimant’s
claim under rule 2605 by serving notice on the enforcement officer
under rule 2607.

The enforcement creditor is not liable to the enforcement officer for
fees or expenses incurred by the enforcement officer under the
enforcement order after the notice is given to the enforcement
officer.

The enforcement officer must—

(@ withdraw from possession of the property in relation to which
the claim is admitted (the relevant property); or

(b) if the relevant property has been sold—pay the proceeds of sale
into court and tell the enforcement debtor and the claimant in
writing that the proceeds of sale have been paid into court.

On application by the enforcement officer, the court may restrain the
claimant from starting or continuing a proceeding in a court against
the enforcement officer in relation to anything done, or omitted to
be done, by the enforcement officer in executing the enforcement
order in relation to the relevant property.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.

The application must be supported by an affidavit to which the
notices mentioned in rule 2605 (2) and rule 2607 (2) are annexed.
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Rule 2609

(6)

)

(8)

2609

@)

2

3)

If the enforcement officer is sued by the claimant in a proceeding in
the court in relation to the relevant property, the enforcement officer
may apply to the court for an order under subrule (4) in that
proceeding.

If subrule (6) does not apply to the enforcement officer, the
enforcement officer may apply to the court for an order under
subrule (4) in—

(@) the proceeding in which the enforcement order was made; or

(b) if aproceeding is pending in which the property’s ownership is
an issue—the pending proceeding.

An application for an order under subrule (4) and supporting
affidavits must be served on the claimant personally.

Interpleader—enforcement officer’s interpleader
application
(MC(CJ)R s 241 (1); NSW r 43.6; Qld r 954)

Thisrule appliesif—

(@) the enforcement officer has served notice of the claimant’s
claim on the enforcement creditor under rule 2607; and

(b) the enforcement creditor does not, before the end of 4 days
after the day the notice is served, serve on the enforcement
officer a notice under that rule that the enforcement creditor
admits the clam; and

(c) theclaimant does not afterwards withdraw the claim.

The enforcement officer may apply to the court for interpleader
relief.

Note Pt 6.2 (Applications in proceedings) applies to the application.

The application must be supported by an affidavit to which the
notice mentioned in rule 2605 (2) is annexed.
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Division 2.19.3 Interpleader orders

Rule 2610

(4)

()

2610

The application may be made only in the proceeding in which the
enforcement order was made.

A stamped copy of the application and supporting affidavits must be
served on the enforcement creditor and claimant personaly.
Interpleader—enforcement debtor’s rights not affected

(Qld r 955)

This part does not affect aright of the enforcement debtor to bring a
claim against the enforcement officer or the enforcement creditor.

Division 2.19.3 Interpleader orders

2620

D

(2)

Interpleader—orders
(SCR059r7,r9,r12andr 13; MC(CJ)R s 243 (4); NSW r 43.7; SCQA s 83 (1))

On application under division 2.19.1 (Stakeholder’s interpleader) or
division 2.19.2 (Enforcement officer’s interpleader) for interpleader
relief, the court may make the orders it considers appropriate for
hearing and deciding all mattersin dispute.

Without limiting subrule (1), the court may do any of the following:

(a) if aproceeding is pending against the applicant in relation to
any of the disputed property—order that a claimant in relation
to the disputed property be included as a defendant in the
proceeding in addition to or in substitution for the applicant, or
order that the proceeding be stayed or dismissed;

(b) order that a question between claimants to the disputed
property be stated and tried, direct which of the claimantsis to
be the plaintiff and which the defendant, and give any
necessary directions for the trial;

(c) order that the applicant pay or transfer al or any of the
property in dispute or the proceeds of sale into court or
otherwise dispose of the property or proceeds of sale;
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2621

2622

2623

(d) if a clamant clams to be entitled to any of the disputed
property by way of security for a debt—make orders for the
sale of al or part of the property and for the application of the
proceeds of sale;

() decide summarily a question of law or fact arising on the
application;

(f) order that a special case be stated on a question of law under
part 5.7 (Specia cases);

(g) make any order it considers appropriate, including an order
finally disposing of all issues arising in the proceeding.

Interpleader—summary disposal of proceeding
(SCR059r8)

The court may, having regard to the value of the disputed property,
decide the clamants claims summarily on any conditions it
considersjust if—

(@) the claimants consent; or

(b) aclaimant appliesto the court for the court to decide the claims
summarily.

Note Pt 6.2 (Applications in proceedings) applies to an application under this
rule.

Interpleader—adverse claims
(SCR 059 r 3; MC(CJ)R s 245)

The applicant is not disentitled to relief only because the titles of the
clamants do not have a common origin, but are adverse to and
independent of one another.

Interpleader—default by claimant
(SCR 059 r 10; MC(CJ)R s 243 (5); NSW r 43.8; Qld r 956)

(1) Thisrule appliesif—
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(2)

©)

2624

D

(2)

©)

(8 aclamant to the disputed property has been given appropriate
notice of the hearing of an application for interpleader relief;
and

(b) the claimant does not appear at the hearing or does not comply
with an order made on an application for interpleader relief.

The court may order that the claimant, and anyone claiming under
the claimant, be barred from prosecuting the claim against the
applicant and anyone claiming under the applicant.

An order under subrule (2) does not affect the rights of the claimants
as between themselves.

Interpleader—neutrality of applicant
(SCR 059r2; NSW r 43.9; Qld r 957)

If a person (the stakeholder) applies for interpleader relief under
rule 2600, the court may dismiss the application or give judgment
against the stakeholder unless satisfied that the stakehol der—

(@ claims no interest in the disputed property, other than for
charges or costs; or

(b) isnotin collusion with a claimant to the disputed property.

If an enforcement officer applies for interpleader relief under
rule 2609, the court may dismiss the application unless satisfied that
the enforcement officer—

(@ clams no interest in the disputed property other than for
charges or costs; or

(b) isnotin collusion with a claimant to the disputed property.

This rule does not affect the power of the court in other cases to
dismiss an application for interpleader relief or to give judgment
against an applicant for interpleader relief.
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2625

@)

)

2626

2627

Interpleader order—2 or more proceedings
(SCR 059 r 14; NSW r 43.10; SCQA s 83 (2))

Thisrule appliesif—
(8 an application for interpleader relief is made; and

(b) 2 or more proceedings are pending in the court for or about any
or al of the disputed property; and

(c) thecourt makesan order in any 2 or more of the proceedings.

An order is binding on all the parties to al the proceedings to which
it applies.

Interpleader—trial
(SCR 059r13; NSWr43.11; Qld r 958)

If, in aproceeding for interpleader relief, the court directs the trial of
an issue, part 2.13 (Pre-trial procedures), part 2.14 (Court
supervision) and part 2.15 (Tria) apply to the trial with all
necessary changes and subject to directions the court may give.

Note Pt 6.2 (Applications in proceedings) applies to an application for
directions.

Interpleader—disposal of amounts in court
(Qld r 959)

If an enforcement officer has paid an amount into court under
rule 2608 (I nterpleader—admission of claim), the court may order it
be paid out to the person who is entitled to it or make an order under
rule 2620 (Interpleader—orders).
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Part 2

.20 Trusts, estates, accounts and

inquiries

Division 2.20.1 Trusts and estates generally

2700

2701

D

Note to div 2.20.1

This division contains miscellaneous rules applying in relation to trusts and estates
of deceased people. For other provisions applying to trusts and estates, see esp
div 2.4.6 (Representation—trustees and personal representatives).

Trusts and estates—decision without order for
administration
(SCR 0 58 1 10)

The court need not make an order for the administration of atrust or
deceased person’s estate if the questions between the parties can be
properly decided without the order.

Trusts and estates—application not to affect powers
(SCR 0581 12)

Thisrule appliesif an application is made in relation to a question or
matter in relation to a trust or the estate of a deceased person,
without administration of the trust or estate if—

(a8 theonly or main issue in the proceeding is an issue of law and
asubstantial dispute of fact is unlikely; or

(b) there is no opposing party to the proceeding or it is not
intended to serve anyone with the originating process.

Note The application may be made by originating application (see r 35
(When originating application may be used)).
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2

2702

@)

2

Unless the court otherwise orders, the making of the application
does not interfere with or control any power or discretion of an
executor, administrator or trustee, except as far as the interference or
control is necessarily involved in the particular relief sought.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

Trusts and estates—conduct of sale
(SCR 0521 10)
Thisrule appliesif—

(@) there is a proceeding for the administration of a deceased
person’s estate or enforcement of the trust of a written
instrument; and

(b) the court orders the sale of property vested in an executor or
administrator of the estate or trustee of the trust.

Unless the court otherwise orders, the conduct of the sale must be
given to the executor, administrator or trustee.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order otherwise ordering.

Division 2.20.2 Taking of accounts

2720

Note to div 2.20.2

For the accounts of executors, administrators and trustees, see div 2.20.4
(Executors, administrators and trustees—accounts and commission).

Meaning of accounting party—div 2.20.2
Inthisdivision:

accounting party means the party required to account.
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2721 Account—order for account
(SCRo018rlando36r 3; Qldr527)

(1) If an account is claimed in the first instance or a claim involves
taking an account, the court may at any stage order that an account
be taken.

(2) Without limiting subrule (1), the court may order that an account be
taken if—

(8 an originating application seeks the taking of an account; and

(b) the defendant fails to satisfy the court that there is a
preliminary question to be decided.

(3) Anorder directing that an account be taken must state—

(@) the transaction or series of transactions of which the account is
to be taken; and

(b) the basis of the account; and

(c) the period of the account.

2722 Account—orders
(SCRo19r45andr46,036r4ando58r20,r21,r25,r29,r30,r31,r34 (1),
r38,r39,r41(3) and (4), r 45 and r 46; QId r 528)

(1) Thisrule appliesif the court orders the taking of an account.

(2) The court may, by the same or a later order, make the orders it
considers appropriate about taking or verifying the account,
including, for example, orders about the following:

(@) the advertisements to be published, the evidence to be
presented, the procedure to be followed, and the time and place
for taking the account;

(b) if the court orders an advertisement to be published—an order
excluding from the benefit of the order for the taking of the
account a claimant who does not send full particulars of the
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3)

clamant’s claim to the person named in the advertisement,
within the time stated in the advertisement;

(c) whether in taking the account the books and records of account
are evidence of the matters contained in them;

(d) the people (whether or not parties to the proceeding) to be
served with the order and who are entitled to be heard on the
taking of the account;

(e) the people to be called as witnesses at the taking of the
account;

(f) whether an order should be given for a balance found to be
owing.

Notel Pt 6.2 (Applicationsin proceedings) applies to an application for a later
order.

Note2 Anexampleis part of theserules, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see Legidation Act, s 126 and s 132).

If the court orders that the books and records of account are

evidence of the matters contained in them, the parties have leave to

take objections.

2723 Accounts—service of order etc
(SCR019r45and 058r 23 and r 24; Qld r 529)

(1) Anorder for the taking of an account that isto be served on a person
who was not a party to the proceeding must be served personally.

(2) The account must not be taken until all necessary people have been
served with the order for the taking of the account, unless the court
otherwise orders.

Note Pt 6.2 (Applications in proceedings) applies to an application for an
order under thisrule.
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3

(4)

(5)

2724

(1)
(2)

3

If the court dispenses with service, the court may also order that the
people in relation to whom service is dispensed with are bound by
the order for the taking of the account.

An order under subrule (3) does not apply to a person if the order
(or the order dispensing with service) was obtained by fraud or
nondisclosure of material facts.

If—

(a) the court orders the taking of an account in a proceeding for the
administration of a deceased person’s estate, the enforcement
of the trust of a written instrument or the partition or sale of an
hereditament; and

Note A hereditament is land or an interest in land that can be passed to
heirs.

(b) the court also orders that the order mentioned in paragraph (@)
be served on the people interested in the estate, trust or
hereditament;

everyone on whom the order is served is bound by the proceeding.
Accounts—form and verification
(SCRo36r5andr6ando58r38andr44; Qld r 530)

All items in an account must be numbered consecutively.

The accounting party must verify the account by an affidavit and the
account must be made an annexure or exhibit to the affidavit.

Note Seer 6712 (Affidavit—annexures and exhibits) and r 6717 (Affidavit—
dterationsin).

On the taking of an account, al payments over $250 must be
verified by receipts.
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(4) The court ma