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FOR

1993

TI{E LEGISLATIVE ASSEMBLY
TTIE AUSTRALIAI{. CAPITAL TERRITORY

(As presented)

(Attorney-General)

Judicial Commissions Bilt 1993

A BILL
FOR

An Act to provide for the examination of complai$s
in respect of judicial officers, to provide for their

removai from office in certain circumstances and for
related Purposes

The Legislative Assembly for the Australian Capital Territory enacts as
follows:

PART I-PRELIMINARY
Short title

1. This Acr may be cited as the Judicial commissions Act 1993.

Commencement
2. This Act commences on the day on which it is notified in the

Gazette.

Interpretation
3. In this Act, unless the contrary intention appears-1-0
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"authorised person" means a person, or a person included in a class of
persons, declared in writing by the presiding member to be an
authorised person or class of persons for the purposes of this Act;

"chief Police officer" means the police officer who is responsible for
the dayto-day administration and conffol of police services in the
Territory;

'COmmiSSig11"-

(a) means a Judicial Commission appointed under subsection
16 (3) or section 18; and

(b) in relation to a complaint, means the Commission
appointed to examine the complaint;

'tomplaint" p94115-

(a) a complaint made in accordance with subsections 14 (1)
and (2); or

(b) an allegation, notice of which has been given to the
Attorney-General in accordance with paragraph la (3) (b);

'head of jurisdictisn"-

(a) in relation to a Judge or the Master of the Supreme Court,
means the Chief Justice of that Court;

(b) in relation to a Magistrate, means the Chief Magistrate; or

(c) in relation to a member of the Administrative Appeals
Tribunal, means the President of the Tribunal;

"Judge" means-

(a) a Judge of the Federal Court or Family Court; or

(b) a Judge of the Supreme Court of a State or the Northern
Territory;

and includes a person who is an additional Judge appointed under
subsection a Q) otthe Supremc Court Act I93i

'Judicial officeC' means-

(a) a Judge.of the Supreme Court, other thzur a person who is
an additional Judge appointed under subsectibn 4'(2) of the
Supreme Court Act 1933;

(b) the Master of the Supreme Court;

(c) a Magisrrate; or
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(d) a member of the Administrative Apqe4s Tribunal, other
than a person who is also a member of the Commonwealth
Administrative APPeds Tribunal;

*legal practitioned'means a legal practitioner (however described) of the' 
fiigh Court or of the Supreme Court of the Territory, a State or
another Territory;

'Magistrale" means--

(a) a person holding the office of Chief Magistate; or

(b) a person holding an office of Magistrate, including an
office of special magistrate;

under tlw Magistrates Court Act 1930;
"member", in relatiOn tO a COmmiSSion, means a member of the

Commission and includes the presiding member;
"Plemises" includes-

(a) a building or other structure;

O) an aircraft" vehicle or vessel; and

(c) a plirce, whether enclosed or built on, or not;
"presiding member" means the presiding ryTper of a Commission- 

appointed under section 6 or subsection 7 (3).

PART II-TENUR,E OF JUDICIAL OFFICE

Tenure
4. A judicial officer shall not be removed from office except in

accordance with *ris Acr

Removal of judicial officer
5. (1) If the Legislative Assembly passes, tn Sq Pp:gpriale maffrer'

a resoluhon requirinithe Exerutive to iehove a judicial officer from office
on the grounci of frisbehaviour or physical or mental incapaci-ty, the
Executiv? shall, by instrument, remove-the judicial officer from the office.

(2) For the purposes of subsection (1), a resolution of.the Legislative
AssemUty shail blrl Uiken to have been passed in the appropriate manner if it
is passed-

(a) pursuant !o a motion of which notice was given after completion of
ttre formal process;
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(b) within 15 sitting days after the Attorney-General has laid before
the lrgislative Assembly the report of the Commission appointed
to examine the complaint in respect of the judicial officer; and

(c) by a majority of the vores of the members of the Legislative
Assembly present and voting.

- (3) _For the purposes of subsection (2), the formal process shall be
taken to have been completed where-

(a) the Commission has submitted to the Attorney-General in
accordance with section 22 a report of its examination of the
complaint in which it concludes that the behaviour or physical or
mental capacity of the judicial officer concerned could amount to
proved misbehaviour or incapacity such as to waffant removal
from office a"q thg Attorney-General has laid a copy of that report
before the trgislative Assembly in accordance witli section 23;-

(b) following the submission of the report-

(i) the judicial officer has delivered to the Attorney-General in
accordance with subsections 24 (l) and (3) a statement
relating to the report and the Attorney-General has laid that
statement before the Legislative Assembly in accordance
with subsection24 (4); or

(ii) the period for delivering such a statement has expired and
no such statement has been delivered by the judicial officer
to the Attorney-General;

(c) the j.udicial officer has been given a reasonable opportunity by the
Legislative Assembly to address the Assembly (whether iri pdrson
or by a legal practitioner on the judicial officei's behalf) in r6lation
to any matter relating to the commission's findings or concrusion;
and

(d) 4re Legislative Assembly has determined that the findings by the
Commission amount to misbehaviour or physical oi m6ntal
incapacity identified by the Commission.

(ll An address to tle Assembly in accordance with paragraph (3) (c)
shall not contain any references to persons or things thaf are-inioniiiteni
with the commission's reasons for iubmitting a seiarate report (if any) in
accordance with subsection22 (4).

PART III-JUDICIAL COMMISSIONS
Constitution

6. A Judicial commission shall consist of a presiding member and 2
other members appointed in writing by the Executive.
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Members
7. (l) A person shall not be appointed as a member-

(a) unless the person is or has been a Judge;

(b) unless the person has been a Judge of the Supreme court or

Justice of the High Courq or

(c) if the person is an acting Jlqg"- appointed under subsection 4A (1)

of the'SuPreme Court Act 1933.

(2) If a member dies, resigns or is removed from office under section

12-

(a) the remaining members shall constitute the commission; and

(b) this Act has effect as if section 6 referred to I other member-

(3) If the presiding member dies, resigns or is removed from office

undei iection 12,theEx"ecutive shall, in writing, appoint I of the remaining

members to be the presiding member-

(a) The appointment of a member is not invalid because of a defect or

inegularity in iirnnection with the mernber's appointment'

Terms and conditions of appointment

8. A member holds office on such terms and conditions in relation to

matters-noiltoUA"a for by this Act as are determined in writing by the

Executive.

Remuneration and allowances

9. (1) A member shall be paid such remuneration and allowances as

are prescribed.

(2) Subsection (1) does not apply in relation to-

(a) remuneration if there is a subsisting determination relating to the

remuneration to be paid to the member; or

(b) an allowance of a particular kind if there is a subsisting
determinatibn relating'to an allowance of that kind to be paid to the

member.

(3) If a person who is a Judge is.appointed as a m€mber,.the.person
-uy'b6 ptiO iffo*-ces, bu4snoi entitlb^d to remuneration, under this Act

while receiving a salary as a Judge.

(4) In subsection (2)-

"determination" means a determination of the Remuneration Tribunal'

25
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when the Commission'sreport of its elamination of the complaint
has been submitted to the Attorney-General in accordance with
section 22; or

rjsectio-np0 applies-when the Commission notifies the Attorney-
General in accordance with that section that any outstandirig
matters have been finalised.

Resignation
10 . 11. I personmay resign qs -a member or as the presiding member by

writing signed by the person and delivered to the Attorirey-Generat.

Termination of appointment
12. The Executive may terminate the appointment of a member for

misbehaviour or physical or mental incapacity.- 
-

,ludicial Commissions No. , 1993

Cessation
10. A member ceas€s to hold office as a member-

Staff
13. (1) The staff of a Commission shall be public servants made

available to the Commission by the Head of Administration.

. (2) whiJe a public servant is performing services for a commission,
he or she shall perform those services in accoidance with the directions of a
member, and not otherwise.

PART IV-COMPLAINTS AGAINST JUDICIAL OFF'ICERS
Making of complaint

14. - (1) $ person may complain to the Attorney-General about a
matter that relates .or,ryay relate io the behaviour or ihysical or mental
capacity of a judicial officer.

(2) A complaint shall-

(a) be in writing;

(b) state the name and address of the complainant;
(c) identify the judicial officer concerned; and
(d) contain full paniculars of the matter the subject of the complaint
(3) A member of the Legislative Assembly shall not raise in the

Assembly a Tattej that^relates or may relate to thebehaviour or physical or
mental capacity of a judicial officer--

(a)

(b)

15
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(a)exceptbywayofamot ion.to.have. |peci{ ical legat ionmadein
precise ,"r'*?il;,oilofin" iuOicild officer e--xamined by a

iudicial Commission; and

ft) unless the member has given to the Attorney-General not less than
\u'' 

ruhil.)"' noii." of ttte motion and thd member has not been
notin".i'Uy'th" Atto.n"y-General within that period in accordance
with suUsLcdon te Qf nat the Executive has been requested to
appoint a Commission to examine the allegation'

Attorney-General to infoim judicial officer

15. The Attorney-General shall, as sogl F practicable after receiving.a
rotnpiuini'iotft"itfri" a comptaini to which dubsection 17 (1) applies)'
inform-

(a) ttre judicial officer the subject of the complaint; and

(b) where the judicial officer is not a head of jurisdiction-the relevant
head ofjurisdiction;

of the nature of the comPlaint.

Request by AttorneY'General
16. (1) If, after receiving a complaint,. the Attorney;G:ngTul It

satisfied on reasonable grounds that the complaint could' lt substantlateo'
ilili;;"ilio"iaiion uv itt" tr gitlutive Assembly of- a resolution requirln g

if,"-tJt"*"f iio11 ofn.'" of the iudicial officer the subject o.f the complaint,
itri eltt*iy-Genetat sttitt, in"*titing, request the Executive to appoint a

Judicial Commission to examine the complaint

(2) The Attorney-General shall notify-

(a) the complainant or the member of the Legislative Assembly (as the
case requires);

(b) the judicial officer; and

(c) where the judicial officer is not a head ofjurisdiction-the relevant
head of jurisdiction;

in writing of whether or not the Executive has been requested to appoint a

Commiss-ion to examine the complaint.

(3) If the Executive receives a request from the.Attorney--Ge9:l{,1t1
accoidance with subsection (l), the Executiy" .:lull, 1pP91t:.*:l:11i
Commission to examine the complaint and to submitto-t+e Attorney-Ueneriu
u i"port of its examination within the period specified by Fe Executive or

ivitlfi;";h furtftet period as the Execulive, by notice in writing, allows.
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or a compliunt m respect ot aJudlcral ottlcer by a Judicial commission, the
Execgtiv.e shall appoint a Judicial commission io examine the complaint and
to submit to the Attorney-General a report of its examination *ithin theto submit to the Attorney-General a report of its examination *ithin the
period.specified.by.the Executive or within such further period as the
Executive, by notice in writing, allows.

Judicial officer excused
25 19. (1) when a commission is appointed to examine a complaint, the

judicial officer concerned is, by foice of this section, excuied from
performing any function connected with the relevant judicial office.

(2) A judicial officer who has been excused shall not resume the
performance of any such function unless-

Attorney-General may decline to act on complaint
17. (l) The Attorney-_G9nqg! may decline to take any action under

this Act in respect of a complaint if the Aitorney-General consid"rs-
(a) that the complaint has been made vexatiously, frivolously or

without reasonable grounds;

(b) that the complainant has not included in the complaint, or the
member of t!t" kgislative Assembly has not included in the notice,
sufficient relevant detail in respect of the matter the subject of the
complaint; or

(c) that, even if .the matter complained of were proved, it could not
amount to misbehaviour or incapacity such as to warrant removal
of the judicial officer.

(2) where the Attorney-Gg1er-af declines to take any action in respect
oj l.copplaint for a reason specified in subsection (1), the Attorney-Genbral
shall advise the complainanfor the member of the Ggislative Assi:mbly (as
the case may be) accordingly.

Resolution by Legislative Assembly
18. If the kgislative Assembly passes a resolution for the examination
complaint in respect of a judicial officer by a Judicial Commission, the

(a) the commission has submitted to the Attorney.General in
accordance with section 22 a report of its examination of the
complaint in which it does not conclude that the behaviour or
physical or mental capacity of the judicial officer courd amount to
proved__misbehaviour or incapacity such as to warrant removal
from office;

(b) aaotion in tfre f-ggjslative Assembly ro require the removal from
office of the judicial officer is withdrawn ofis not called on within
15 sitting days after the Attorney-General has laid the

10
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10

15

Commiss ion 's repor tbe fore theLeg is la t i veAssembly in
accordance with section 23; ot

(c)suchamotion, 'havingbeen.cal ledonbeforetheLegis lat ive\-/ 
n*"toUfy'*iiiitr tt""period referred to in paragraph (b)' is

resolved in the negative.

(3) A iudicial officer who has been excused from office.is entitled to be

pao-i,J*r#il;;Auiro**Ctt as a judicial officer for that office while

excused.

Functions of officers who have been excused

20. (1) Subject to this section, a judicial officer who has been

excused shall not, *ftif"i*iosed, perform iny function connected with the

relevant judicial office.

(2) The Executive may, by instrument, authorise a judicial officer who
nas ffinixcused to perforfr srich functions as are necessary for the pufpose

of completing a specified matter or class of matters'

(3) If a judicial officer who has been excused performs a function
.onn#rcd *iin tftr relevant judicial office; the fqqc-tiol thull be taken to
h;; 669; performed as uutidty and effectively as if the;iudicial officer had

Examination of complaint by Commission

21. (1) A Commission shall, as soon as practicable after 9"ing
uppoinbdt i "iu*in" u "omplaint, conduct an examination of the complaint

(2) In conducting the examination, the Commission-

(a) shall consider only specific allegations made in precise tenns;

(b) shall not consider a matter arising b"fo.* the appointment of the
\"/ 

FA;i.i ofti."t concerned to t-he relevant office unless the
'Co*mission 

considers it necessary anq desirable to do so for the
full and proper examination of the complaint; and

30
(c) may initiate such inquiries into the subject matler of the complaint

as the Commission thinks appropriate.

(3) Except as otherwise provided by thilAct,.an examination or
i"qogy rnuff UJr*Oucted in suih manner as the Commission deter'mines.

Reports of Commission
22. (|,) After cornpleting an examination of a complaint, a

35 Comrnission shall-

(a) prepare a report of its examination; and

20
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10

(b) submit the report to the Attorney-General.
(2) A reporr shall-

(a) set out the commission's findings on material questions o f fact;
(b) refer to the evidence or other material on which those findings

were based; and

(c) set out the commission's conclusion as to whether or not the
behaviour. or physical or mental capacity of the judicial orririi
concerned could amount to provedmis'Sehavioui or incapacity
such as to wiurant his or her removal from office.

(3) A report shall be submitted to the Attorney-General-
(a) where the lrgislative Assembly has, by resolution, fixed a date for

submission of ttre report--on oi beforothat date; or
(b) where p.aragrgph (a) does not apply-ils soon as practicable after

completion of the examination.
(4) If a Commission is oj the opinion that, if any of its findings, or

Fy of the evidenge.gjve-l before the-commission, in'respect of a pErson
(other than the iudicial officer the subject of the complaint) were to Le hid
before the lrgislative Assembly-

(a) a person rylo h.ut been or ray be charged with an offence may not
receive a fair trial for the offence;

(b) the conduct of an investigation of a breach or possible breach of
the law may be prejudiced;

(c) the existence or identity of a confidential source of information in
relation to the enforcement or administration of the law may be
disclosed or a person enabled to ascertain the existence or ideitity
of that source; or

(d) 'there may be prejudice to the safety or reputation of a person;
the Commission may include those findinglor that evidence in a separate
report and submit the report to the Attorney-6eneral, together with- 

^

(e) a statement of its opinion; and
(0 a recommendation that the report not be laid before the Legislative

Assembly.

. ..(sl when sub-mitting a report to the Attorney-General, a commission
shall commit any,.d-ocuments oi things (except doduments oitttingr r"quir"o
lbl,tu purpgse of.finalising matters u-n{er seggion 30) then in its-possdssion
to the custody of the Attorney-General for safekeeping.
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Tabling rePorts

23. (1) The Attorney-General-shall' as soon-as

receivins a report submitied by a Commission (other

;;;a;d wi'th subsecnon 22-(4)), lav a copy of the
Legislative Assemb1Y-

practicable after
than a rePoft m

repgrt before the

(2) The Attorney-General shall, on laying u 99qy of the report before

the trlishtive Assembly, give a copy of that report to--

(a) the judicial officer the subject of the complaint; and

(b) where the judicial officer is not a head ofjurisdiction-the relevant
head of jurisdiction.

(3) The Attorney-General-may also give to the judicial officer the

suUiict of a compl;; "6;t o1 u oipon in-accordance-with subsection 22

i+iii tt " nttorney-General ionsiders it appropriate to do so.

(4) The Attorney-General-need not inquire whe{rer a condition
nrecedent tras Ueen satisfieO in relation to a repbrt purporting to have been

irepared and submitted in accordance with this Act'

(5) A person who publishes a reP.o{ or.part.of a report that has not

been laid before tfreGgfthtive AssemLly by tlie Attorney-69nery1- lt^g^qtlty
;i;;i.;r. p""irfr"U6, on ronnicti-9n, by i nne not exCeeding $20,000 or

imprisonment for a period not exceeding 2 years, or both'

Statement bY judicial officer
24. (1) Where a Commission submits to the Attorn"y-C".:i::".t,i

,"oort of its examination of a complaint in respect of-a judicial officer' the

il'di;irt-"ffiJ"i *uv deliver to thi: Attorney-General a. written -statement
iiiirfilinfi;ttd#r oi *V matter relating t-o the Commission's findings.

(2) A statement relating to a-report shall not contain anv references to

persons or things td-;tfi"onsist6nt *ittt ttJCommission's reasons for

ioUtnitting a sep-'*utt t"pott tif any) in accordance with subsecuon22 (4)'

(3) A statement relating to a report shall be delivered to the Attorney-

General-

(a) where the Legislative Assembly has, by resolution, !xgd.a periog
\-/ 

iong"i tftan iTOays uftq Fp Aitorney,GeneralJtas laid the report

befdre the Assembly-within the period so fixed; or

(b) where paTgraph-(a)-d99s. not apply-within^14 days after the
Attorney-fis;;iut ttX hid the repdrt S,efore the Assembly.

(a) The Attorney-General shall, as soon as practicable after receiving a

satement under t"f{*gtio" til, iuy a copy oi the statement'before the

Irgislative AssemblY.

l l

10

15

20

30

Anna AnderbergHewitt
Authorised by the ACT Parliamentary Counsel–also accessible at www.legislation.act.gov.au



t2 Judicial Comtnissions No. 1993

PART V-PROCEEDINGS OF COMMISSIONS
Division l-General

Determination of questions
25. (1) A question arising before a commission shall be decided-

5 (a) where the commission is constituted by 3 members-in
accordance with the opinion of a majority of thi: members; or

(b) where the commission is constituted by 2 members and those
members are divided in opinion-in accordance with the opinion
of the presiding member.

(2) where, in relation to a question arising_lefore a commission, the
members are not unanimous in opinion, there shlll, if a member ro *qol*r,
be recorded in the report of the Commission particulars of the opini6ns oi
the members on that question.

Counsel assisting Commission

10

15 26. A Commission may appoint a legal practitioner to assist the
Commission as counsel, eithergenerally or in iehtion to a particular matt€r.

Protection of members etc.
27, (1) A member has, in the performance or exercise of any

function or power as a member in relaiion to an examination, the same
20 protection and immunity as a Judge of the Supreme Court in proceedings in

that Court.

(2) + l.eqql practitioner assisting a commission or appearing on a
person's behalf at a hearing before a eommission has the sime prolection
and immunitv as a barrister has in appearing for a party in proceedings in the

25 Supreme Coirrt.

. - (3) lubjecl to this Acq, a person summoned to attend or appearing
before a Commission as a witness has the same protection and is suilject to
the same liabilities as a wibress in proceedings in^the supreme court. 

"

Non-disclosure of information by members
30 28. (1) This section applies to-

(a) a person who is or has been-

(i) amember;

(ii) a member of the staff of a Commission; or

(iii) counsel assisting a Commission; and

Anna AnderbergHewitt
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(b) any other person who has or has
virtue of that person's office or
purposes of this Act.

had access to information bY
employment under or for the

(2) A person to whom this section applies shall-not, either directly or
indirectly, 

-except 
in the performance or exercise of a function or power

under or for the purposes of this Act-

(a) make a record of, or divulge or communicate to anylerson' any
information acquired by tlie first-mentioned person by virtue of
that person's office or employment under or for the purposes of
this Act;

(b) make use of any such information; or

(c) produce to any person, or permit any person to have access to, a
document furnished for the purposes of this Act.

Penalty: $5,000 or imprisonment for 6 months, or both.

Disclosure of information by Commission

29. Where, in the course of an examination, a Commission obtains
information that relates or may relate to the commission of an offence, or
evidence of the commission of an offence against a law of the Territory, the
Commonwealth, a State or another Territory, the Commission may, if in its
opinion it is appropriate to do so, communicate the information or furnish
the evidence to-

(a) the Attorney-General or the appropriate Minister of State for the
Commonwealth, a State or that other Territory; or

(b) the Chief Police Officer.

Outstanding matters

30. (1) Where-

(a) a Commission has submitted its report in accordance with section
22; and

, (b) there are any outstanding matters connected with the performance
by the Commission of its functions under this Act;

the Commission shall-

(c) notify the Attorney-General that there are outstanding matters; and

(d) for such time as is necessary, continue to exercise its powers
under this Act for the purpose of finalising those matters-

(2) When any outstanding matters have been finalised, the
Commission shall-
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(a) notify the Attorney-General accordingly; and

(b) commit any documents or things still in its possession to the
custody of the Attorney-General for safekeeping.

Division 2-Evidence

Procedure
31. In conducting its proceedings, a Commission-

(a) is not bound by the rules of evidence but may inform itself of any
matter in such manner as it thinks appropriate; and

(b) may do whatever the Commission considers necessary or
expedient for the fair and expeditious conduct of the examinition
of the complaint.

Admissibitity of evidence in proceedings
32. A statement or disclosure made, or a document or other thing

produced, by a witness in the course of giving evidence before a
Commission, or any information, document or ttring obtained as a direct or
indirect consequence of the making of the statement or disclosure, or of the
production of the first-mentioned document or thing, is not (except in
proceedings for an offence against this Act) admissible in evidence against
that witness in any civil or criminal proceedings.

Division 3-Powers

Search warrants
33. (1) The presiding member may issue a search warrant where-

(a) the presiding member has reasonable grounds for suspecting that
there may be, at that time orwithin the next following 24 hours, in
or on any premises, a thing of a particular kind connected with a
matter into which the Commission is inquiring (in this section
refen,ed to as a "thing of the relevant kind"); and

(b) the presiding member believes on reasonable grounds that, if a
search warrant were not issued for the production of the thing, that
thing might be concealed, lost, mutilated, destroyed or disposed
of.

(2) A search warrant shall authorise a police officer or an authorised
person named in the warrant with such assistance, and by such force; as is
necessary and reasonable-

(a) to enter the premises;

(b) to search the premises for things of the relevant kind;
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(d)

(3)

(a)

(b)

(c)

to seize any- things of the relevant kind found in or on the
premises; and

to deliver any thing so seized to the Commission.

A search warrant shall-

state the purpose for which it is issued;

specify particular hours during which the e-ntry is authorised or
siate thaf the entry is authorised at any time of the day or night;

include a description of the kind of things in relation to which the
powers under the warrant may be exercised; and

(d) specify the date, treing a date not later than 1 month after the date
of issrie of the warrant on which the warrant ceases to have effecl

(4) A search warrant may be executed, in accordance with its terms, at
any time during the period commencing on the date of issue of the warrant
anil ending at-the ixpiration of the Aate specified for the purpose of
paragraph (3) (d).

(5) If, in the course of searching under a search wiurant for a thing of
a relevant kind-

(a) the person executing the warrant finds a thing that the person
believes on reasonable grounds to be connected with the matter
into which the Commission is inquiring, although not of a kind
specified in the warrant; and

(b) the person believes on reasonable groundg that it is nec-essary to
seizb :that thing in order to prevent its being concealed, lost,
mutilated, destroyed or disposed of;

the person may'seize that thing and shall deliver the thing so seized to the
Commission.

(6) A person executing a search warrant shall, on request by an
occupant of ihe premises to which the warrant relates, show the warrant to
that occupant.

(7) A reference in subsection (1) to the presiding member shall be read
as including a reference to a member authorised by the presiding member to
act under that subsection.

Inspection and retention of documents
34. (1) A Commission, a member, a member of the staff of a

Commission or an authorised person may-

(a) inspect a document or other thing produced before, or delivered to,
the Commission;
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retain possession of the document or thing for such period as is
necessary for the purposes of the inquiry to which the document or
thing relates; and

in the case of a document produced before, or delivered to, the
Commission-make copies of, or take extracts from, such parts of
the document as are relevant to a matter the subject of the inquiry.

Where a document is retained under paragraph (l) (bF

the person otherwise entitled to possession of the document is
entitled to be supplied, as soon as practicable, with a copy cenified
by a member to be a true copy and the certified copy shall be
received in all courts as evidence as if it were the original; and

until the certified copy is supplied, the Commission shall, at such
times and places as it thinks appropriate, permit the person
otherwise entitled to possession of the document, or a person
authorised by that person, to inspect and make copies of, or take
extracts from, the documenl

(3) Where the retention of a document or other thing by a Commission
ceases to be necessary for the purposes of an inquiry, the Commission
shall, if a person who appears to the Commission to be entitled to the
document or thing so re4uests, cause the document or thing to be delivered
to the person.

Medical examination of judicial officer

35. (1) If, in the course of examining a complaint, a Commission
forms the opinion, on reasonable grounds, that the judicial officer concerned
may be physically or mentally unfit to exercise efficiently the functions of
his or her office, the Commission may request the judicial officer to undergo
such medical examination as the Commission specifies.

(2') If the judicial officer refuses or fails to comply with the
Commission's request, the Commission shall include in its report under

30 section 22 a stztement to that effect.

Additional powers

36. A Commission has power to do all things necessary or incidental
to the performance of its functions.

Division 4-Hearings

35 Power to hold

37. (1) For the purposes of conducting an inquiry, a Commission
may hold hearings.

(2) Subject to subsection (3), a hearing shall be in public.

t6
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(c)

(2)

(a)
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(3) Where a Commission is satisfied that it is desirable to do so
because of the confidential nature of any evidence of matter, or for any other
reason, the Commission maY-

(a) direct that a hearing or part of a hearing shall take place in private
and give directions as to the persons who may be present;

(b) give directions prohibiting or restricting the publication of evidence
given at a heaiing (whether in public or private) or of matters
dontained in documents lodged with, or received in evidence by,
the Commission: and

(c) give directions prohibiting or restricting the disclosure to some or
att ofthe persons present at a hearing ofevidence givenbefore' or
the contents of a dbcument lodged with or received in evidence by,
the Commission.

(4) In considering whether to give a direction under subsection (3), a
Commission shall take as the basis of its consideration the principle that it is
desirable that hearings be in public and that evidence given before, or the
contents of documents lodged with or received in evidence by; the
Commission should be made available to the public and to all persons
present at the hearing, but shall pay due regard to any reasons givPL to the
Commission why the hearing should be held in private or why publication
or disclosure of the evidencebr the matter contained in the document should
be prohibited or restricted.

Person presiding

38. The presiding member shall preside at a hearing.

Conduct

39. Except as otherwise provided by this Act, the procedure at a
hearing shall be determined by the Commission.

Appearance and representation

40. (1) At a hearing-

(a) the judicial officer the subject of the complaint is entitled to appear
and to be represented by a legal practitioner;

(b) a person summoned to attend or appearing before the Commission
as- a witness may be represented by a legal practitioner; and

(c) any other person may, with the consent of the Commission,
appear and may be represented by a legal practitioner.

(2) In paragraph (l) (b)-

"person" includes an unincorporated association
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Presence of persons at private hearing
41. Where a hearing is being held in private, a person shall not be

present at the hearing unless the person is-

(a) a member;

(b) a member of the staff of the Commission directed to be prcsent;

(c) counsel assisting the Commission;

(d) the judicial officer the subject of the complaint;

(e) the legal practitioner reprcsenting that judicial officer; or

(0 entitled by virtue of a direction under paragraph 37 (3) (a) to be
present.

Examination of witnesses
42. Ata hearing-

(a) counsel assisting the Commission;

(b) the judicial officer the subject of the complaint or the legal
practitioner representing him or her; or

(c) any other person present who is permitted by the presiding
member to do so:

may, so far as the Commissioh thinks' lpplopriate, . examine. or
cross-examine a witness on any matter that the Commission considers

20 relevant to its inquiry.
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Power to summon witnesses and take evidence
43. (1) For the purposes of a hearing before a Commission, the

presiding member, or a member authorised by the presiding member, may
summon a person to appear before the Commission-

(a) on a date specified in the summons to produce the documents and
other things referred to in the summons; or

(b) at the hearing-

(i) to give evidence; or

(ii) to give evidence and to produce the documents and other
things referred to in the summons.

(2) A person shall be taken to have complied with a summons of the
kind referred to in paragraph (1) (a) if the person delivers the documents and
things to the Commission before the date specified in the summons.

(3) A summons shall be-
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(a) in the prescribed form; and

(b) served on a person in the prescribed manner.

(4) At a hearing, the Commission may take evidence on oath or
affirmation and, for that purpose-

(a) a member may require a witness at the hearing either to take an
oath or to make an affirmation; and

(b) a member or authorised person may administer an oath or
affirmation to a witness at the hearing.

(5) At a hearing, the presiding member may-

(a) require a witness to answer a question put to the witress; and

(b) require a person appearing at ttre hearing pursuant to a summons to
produce a document or other thing specified in the summons.

Arrest of witnesses failing to appea.r
44. (f) If a person served with a summons to appear before a

Commission as a witness fails to appear or attend pursuant to the summons,
the presiding member may, on proof of the service of the summons, issue a
warrant for the apprehension.of the person.

(2) A warrant authorises-

(a) the apprehension of the witness;

(b) the bringing of the witness before the Commission; and

(c) the detention of the witness in custody for that purpose until the
witness is released by order of the presiding member.

(3) A warrant may be executed by-

(a) a police officer;

(b) a member of the police force of a State or another Territory; or

(c) the person to whom it is addressed.

(4) The person executing a walrant may, with such assistance, and by
such force, is is necessary and reasonable, enter any premises for the
purpose of executing the warrant.

(5) The apprehension of a witness under this section does not relieve
the witness frodr any liability incurred by reason of non-compliance by the
witness with the summons.
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PART VI_OFFENCES

Obstruction of authorised persons

45. A person shall not, without reasonable excuse, obstruct or hinder a
police officer or an authorised person in the exercise of his or her powers
under section 33.

Penalty: $5,000 or imprisonment for 6 months, or both.

Failure of witnesses to attend or produce documents

46. (l) A person served with a summons to appear as a witness at a
hearing before a Commission shall not" without reasonable excuse-

(a) fail to appear before the Commission as required by the summons;
or

(b) fail to attend from day-to-day unless excused, or released from
further attendance, by a member.

Penalty: $5,0fi) or imprisonment for 6 months, or both.

15 (2) A person shall not, without reasonable excuse, refuse or fail to
produce a document or other thing that the person was required to
produce-

(a) by a summons under this Act served on the person; or

(b) if the person appears as a witness at a hearing before a
Commission-by the presiding member.

Penalty: $5,000 or imprisonment for 6 months, or both.

(3) It is a defence to a prosecution for an offence against subsection (2)
that the document or other thing was not relevant to the matter into which the
Commission was inquiring.

(4) It is not a reasonable excuse for the purposes of subsection (2) for
a person to refuse or fail to produce a document or other thing on the ground
that the production of the document or thing might tend to incriminate the
person.

Refusal to be sworn or give evidence
47. (1) A person appearing as a witness at a hearing before a

Commission shall not, without reasonable excuse, refuse or fail-

(a) to comply with a requirement under paragraph 43 (4) (a) to take an
oath or make an affirmation; or

(b) to answer a question that the person is required by the presiding
member to answer.

Penalty: $5,000 or imprisonment for 6 months, or both.
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(2) Where a person has on any day done or omitted to do somethilg'
being an act or omission that constitutes an offence against subsection- (1),
and the pefson does or omits to do the same thing at a hearing o.f the
Commisiion held on some other day, each such act or omission constitutes
a separate offence.

(3) It is not a reasonable excuse for the purposes of paragraph (l) (b)
for a person to refuse or fail to answer a question on the ground that the
answer to the question might tend to incriminate the person.

False evidence
48. A person shall not, at a hearing before a Commission, knowingly

give evidence that is false or mislsading in a material particular.

Penalty: $50,0(n or imprisonment for 5 years, or both.

Improper dealings with documents

49. A person, knowing or having reasonable grounds for believing
that a document or other thing is or may be required in evidence before a
Commission, shall not wilfully-

(a) conceal, mutilate, destroy or alter the document or other thing;

(b) render the document or other thing incapable of identification; or

(c) in the case of a document-render it illegible or indecipherable.

Penalty: $20,000 or imprisonment for 2 years, or both.

Intimidation or dismissal of witnesses

50. (1) A person shall not use, cause, inflict or procure any violence,
punishment, damage, loss or disadvantage on or to a person-

(a) because the person appeared or is to appear before a Commission
as a witness or pursuant to a summons or warrant;

(b) because of any evidence given, or any document or other thing
produced, by the person before a Commission; or

(c) because of any thing that was seized or delivered to a Commission
pursuant to a search walrant.

Penalty: $50,000 or imprisonment for 5 years, or both.

(2) An employer shall not dismiss an employee from employment or
prejudice an employee in employment-

(a) because the employee appeared or is to appear before a
Commission as a witness or pursuant to a summons or warrant;
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(b) because of any evidence given, or any document or other thing
produced, by the employee before a Commission; or

(c) because of any thing that was seized or delivered to a Commission
pursuant to a search warranL

Penalty: $50,(n0 or imprisonment for 5 years, or both.

(3) If all the elements of an offence against subsection (2) other than
the reason for the employer's action are proved, the onus of proving that the
dismissal or prejudice was not because the employee appeared or was to
appear as a witness or gave evidence is on the employer.

Preventing witnesses frorn attending
51. A person shall not wilfully prevent a person who has been

summoned to attend as a witness before a Commission-

(a) from so attending;

(b) from answering a question that the person is required by the
presiding member to answer; or

(c) from producing a document or other thing referred to in the
summons.

Penalty: $10,000 or imprisonment for 1 year, or both.

Bribery of witnesses
52. A person shall not-

(a) give, confer or procure, or promise or offer to give, co-nfer or
procure any property or benefit of any kind to, on or for, ,qny
person on any agreement or understanding that any pefson cqlled
br to be called as a witness before a Commission will give false
testimony or withhold true testimony;

(b) induce a person called or to be called as a witness before a
Commission to give false testimony or to withhold rue testimony;
or

(c) ask for, receive or obtain, or agree to receive or obtain, any
property or benefit of any kind, whether for the person or for
another person, on any agreement or understanding that any
person called or to be called as a witness before a Commission will
give false testimony or withhold true testimony.

Penalty: $50,000 or imprisonment for 5 years, or both.
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Fraud on witnesses

53. A person shall not practise any fraud or deceit, or knowingly make
or exhibit any false statement, representation, token or writing, to any
person called or to be called as a witness before a Commission with intent to
affect the testimony of that person as a witness.

Penalty: $20,000 or imprisonment for 2 years, or both.

Contempt of Commission

54. A person shall not-

(a) wilfully insult or disturb a Commission;

(b) wilfully intemrpt the proceedings of a Commission;

(c) use insulting language towards a Commission;

(d) make a statement that is false and defamatory of a Commission; or

(e) commit a wilful contempt of a Commission.

Penalty: $10,000 or imprisonment for I year, or both.

False representation
55. (1) A person shall not falsely r€present himself or herself to be

an officer of a Commission.

Penalty: $10,000 or imprisonment for 1 year, or both.

(2) In subsection (l)-
"officer of a Commission" meiurs-

(a) a member;

(b) a member of the staff of a Commission;

(c) counsel assisting a Commission; or

(d) ' an authorised person.

Dealing with certain offences summarily

56. (1) Notwithstanding that an offence against section 48 or 49 is an
indictable offence, proceedings in respect of suih an offence may be heard
and determined by a court of summary jurisdiction where-

(a) the court is satisfied that it is proper to do so; and

(b) the defendant and prosecution both consent to the offence being so
dealt with.

Penalty: $20,000 or imprisonment for 2 years, or both.
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(2) Where a person is convicted of an offence that has been dealt with
pursuant to subsection (1), the penalty that the court rnay impose is a fine
not exceeding $10,0fi) or imprisonment for a period not exceeding I year,
or both.

PART VII_MISCELLANEOUS

Vexatious complaints

57. (1) A Commission may discontinue the examination of a
complaint if the Commission considers that the complaint has been made
vexatiously, frivolously or without reasonable grounds.

(2) Where a Commission discontinues an examination under
subsection (1), section 22 applies as if the Commission had completed the
examination.

Protection of Attorney-General and other officers

58. A person who is or has been:-

(a) the Attorney-General;

(b) a public servant; or

(c) a person acting under the direction of a member;

is not liable, personally, to an action or other proceeding for or in relation to
an act done or omitted to be done in good faith in performance or exercise or
purported performance or exercise of any function, power or authority
conlened on the person in that capacity for the purposes of this Acl

Reimbursement of costs and expenses

59. (1) A witness appearing before a Commission is entitled to be
paid by the Territory in respect of the expenses of the attendance of the
witness an amount authorised in accordance with the Supreme Court scale
of costs.

(2) Where a Commission-

(a) does not conclude that the behaviour or physical or mental capacity
of a judicial officer could amount to proved misbehaviour or
incapacity such as to wiurant removal from office; or

(b) discontinues the examination of a complaint under subsection 57
(  1 ) ;

the judicial officer concerned is entitled to be paid by the Territory the
reasonable costs and expenses incurred by thejudicial officer in connection
with his or her appearance and representation before the Commission.
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No proceedings to be brought

N o .  , 1 9 9 3

60. No proceedings for an injunction, declaration or. writ of
mandamus, prohibition or certiorari shall be brought in relation to-

(a) a decision of the Executive under subsection 5 (1) or 16 (3) or
section 18;

(b) a decision of a member of the kgislative Assembly to propose a
motion in accordance with paragraph 14 (3) (a) or to give notice of
the motion to the Attorney-General in accordance with paragraph
la (3) (b);

(c) a decision of the Attorney-General under subsection 16 (1), L7 (l)
or 23 (3);

(d) a resolution for the examination of a complaint in respect of a
judicial officer by a Judicial Commission passed by the lrgislative
Assembly; or

(e) the proceedings of a Commission.

Publication of proceedings protected
61. No action or proceeding, civil or criminal, lies against a person in

respect ofthe publication of a fair and accurate report of the proceedings of a
hearing before a Commission (except a publication in contravention of a
direction under subsection 37 (3).

Regulations
62. The Executive may make regulations, not inconsistent with this

Act" prescribing matters-

(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or giving
effect to this Act
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