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Guardianship and Management of
Property Act 1991

An Act to provide for guardianship, and management of the property, of certain
people, and for related purposes
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Part 1 Preliminary

Section 1

Part 1 Preliminary

1 Name of Act
This Act is the Guardianship and Management of Property
Act 1991.

2 Dictionary

The dictionary at the end of this Act is part of this Act.

Note 1  The dictionary at the end of this Act defines certain terms used in this

Act, and includes references (signpost definitions) to other terms
defined elsewhere in this Act or in other legislation.
For example, the signpost definition ‘trustee company—see the Trustee
Companies Act 1947, dictionary.” means that the term ‘trustee
company’ is defined in that dictionary and the definition applies to this
Act.

Note 2 A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act, s 155 and s 156 (1)).

3 Notes

A note included in this Act is explanatory and is not part of this Act.

Note See the Legislation Act, s 127 (1), (4) and (5) for the legal status of
notes.
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Important concepts and principles Part 1A

Section 4

Part 1A Important concepts and
principles
4 Principles to be followed by decision-makers

1)

(2)

3)

This section applies to the exercise by a person (the decision-
maker) of a function under this Act in relation to a person with
impaired decision-making ability (the protected person).

The decision-making principles to be followed by the
decision-maker are the following:

(@) the protected person’s wishes, as far as they can be worked out,
must be given effect to, unless making the decision in
accordance with the wishes is likely to significantly adversely
affect the protected person’s interests;

(b) if giving effect to the protected person’s wishes is likely to
significantly adversely affect the person’s interests—the
decision-maker must give effect to the protected person’s
wishes as far as possible without significantly adversely
affecting the protected person’s interests;

(c) if the protected person’s wishes cannot be given effect to at
all—the interests of the protected person must be promoted;

(d) the protected person’s life (including the person’s lifestyle)
must be interfered with to the smallest extent necessary;

(e) the protected person must be encouraged to look after himself
or herself as far as possible;

(F) the protected person must be encouraged to live in the general
community, and take part in community activities, as far as
possible.

Before making a decision, the decision-maker must consult with
each carer of the protected person.

R33
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Part 1A Important concepts and principles
Section 5
(4) However, the decision-maker must not consult with a carer if the
consultation would, in the decision-maker’s opinion, adversely
affect the protected person’s interests.
(5) Subsection (3) does not limit the consultation that the
decision-maker may carry out.
5 When does someone have impaired decision-making
ability?
For this Act, a person has impaired decision-making ability if the
person’s decision-making ability is impaired because of a physical,
mental, psychological or intellectual condition or state, whether or
not the condition or state is a diagnosable illness.
5A What are a person’s interests?
A person’s interests include the following:
(@) protection of the person from physical or mental harm;
(b) prevention of the physical or mental deterioration of the
person;
(c) the ability of the person to—
(i) look after himself or herself; and
(ii) live in the general community; and
(iii) take part in community activities; and
(iv) maintain the person’s preferred lifestyle (other than any
part of the person’s preferred lifestyle that is harmful to
the person);
(d) promotion of the person’s financial security;
(e) prevention of the wasting of the person’s financial resources or
the person becoming destitute.
page 4 Guardianship and Management of Property Act 1991 R33
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Important concepts and principles Part 1A

Section 6

6 Meaning of carer
In this Act:
carer—a person is a carer of someone else (the dependant) if—

(@) the dependant is dependent on the person for ongoing care and
assistance; and

(b) the person cares for the dependant otherwise than because of—
(i) acommercial arrangement; or

(if) an arrangement that is substantially commercial.

Example of a carer

Ms S suffers from a severe brain injury because of a car accident and requires
constant care. Her spouse, 2 children aged 18 and 11 and a family friend share
her care and would each be a “carer’.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

6A Limits on finding impaired decision-making ability

A person must not be taken to have a physical, mental,
psychological or intellectual condition relevant to section 7
(Appointment and powers of guardians), section 8 (Appointment
and powers of managers) or section 32A (Definitions—pt 2A),
definition of protected person only because the person—

(a) s eccentric; or

(b) does or does not express a particular political or religious
opinion; or

(c) is of a particular sexual orientation or expresses a particular
sexual preference; or

(d) engages or has engaged in illegal or immoral conduct; or

R33 Guardianship and Management of Property Act 1991 page 5
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Part 1A Important concepts and principles

Section 6A
(e) takes or has taken drugs, including alcohol (but any effects of a
drug may be taken into account).
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Guardians and managers Part 2

Appointment and powers Division 2.1
Section 7
Part 2 Guardians and managers
Division 2.1 Appointment and powers
7 Appointment and powers of guardians

(1) This section applies if the ACAT is satisfied that—

(@) someone has impaired decision-making ability in relation to a
matter relating to the person’s health or welfare; and

(b) while the person has the impaired decision-making ability—

(i) there s, or is likely to be, a need for a decision in relation
to the matter; or

(if) the person is likely to do something in relation to the
matter that involves, or is likely to involve, unreasonable
risk to the person’s health, welfare or property; and

(c) ifaguardian is not appointed—
(i) the person’s needs will not be met; or

(i) the person’s interests will be significantly adversely
affected.

Note 1  See s 8C in relation to appointment of a guardian for a child.

Note 2 A person’s needs may be met, or the person’s interests protected, under
an enduring power of attorney (see Powers of Attorney Act 2006).

(2) The ACAT may, by order, appoint a guardian for the person, with
the powers that the ACAT is satisfied are necessary or desirable to
make decisions for the person in accordance with the
decision-making principles.

Note The powers that may be given to a guardian are restricted under s 7B.

(3) The powers that may be given to a person’s guardian include the
following powers:

(@) to decide where, and with whom, the person is to live;

R33 Guardianship and Management of Property Act 1991 page 7
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Part 2

Guardians and managers

Division 2.1 Appointment and powers
Section 7A

(b) to decide what education or training the person is to receive;

(c) to decide whether the person is to be allowed to work;

(d) if the person is to be allowed to work—to decide the nature of
the work, the place of employment and the employer;

(e) to give, for the person, a consent required for a medical
procedure or other treatment (other than a prescribed medical
procedure);

(F) to bring or continue legal proceedings for or in the name of the
person.

TA Appointment of guardians under direction

If the Supreme Court gives a direction under the Crimes Act 1900,

section 316 (Special hearing), the ACAT must appoint a guardian as

directed.
7B Restriction on powers of guardians

The powers that may be given to a person’s guardian do not include

the power to discipline the person or the power to do any of the

following things for the person:

(@) vote in an election;

(b) make a will or other testamentary instrument;

(c) consent to the adoption of a child,;

(d) give a consent to a marriage or civil union;

(e) give a consent required for a prescribed medical procedure for
the person.
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Guardians and managers Part 2
Appointment and powers Division 2.1

Section 8

1)

@)

3)

Appointment and powers of managers
This section applies if the ACAT is satisfied that—

(@) someone has impaired decision-making ability in relation to
the person’s financial matters or a matter affecting the person’s
property; and

(b) while the person has the impaired decision-making ability—

(i) there is, or is likely to be, a need for a decision in relation
to the matter; or

(it) the person is likely to do something in relation to the
matter that involves, or is likely to involve, unreasonable
risk to the person’s health, welfare or property; and

(c) if a manager is not appointed—
(i) the person’s needs will not be met; or

(if) the person’s interests will be significantly adversely
affected.

The ACAT may, by order, appoint a manager to manage all, or a
stated part of, the person’s property, with the powers that the ACAT
is satisfied are necessary or desirable to allow the manager to make
decisions in relation to the property, in accordance with the
decision-making principles.

Note The ACAT’s power to appoint a manager is restricted under s 8A.

The powers that may be given to a person’s manager are the powers
that the person would have if the person were legally competent to
exercise powers in relation to the person’s property.
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Part 2 Guardians and managers

Division 2.1 Appointment and powers
Section 8AA
8AA Manager for missing person’s property

(1) This section applies if the ACAT is satisfied, on application, that—
(@) someone is a missing person; and
(b) the person usually lives in the ACT; and

(c) while the person is missing, there is, or is likely to be, a need
for a decision in relation to the person’s financial matters or
property; and

(d) the person’s interests will be significantly adversely affected if
a manager is not appointed.

(2) However, the ACAT must not consider an application under
subsection (1) in relation to a person if—

(@) the public trustee has made an application to the Supreme
Court to be appointed the manager of the person’s property
under the Public Trustee Act 1985, section 34 (Application for
appointment as manager of property) and the application has
not been finally dealt with; or

(b) the Supreme Court has appointed the public trustee manager of
the person’s property under that Act, section 34 (2).

(3) The ACAT may be satisfied that a person is a missing person only if
satisfied that—

(@) itis not known whether the person is alive; and
(b) reasonable efforts have been made to find the person; and
(c) for at least 90 days, the person has not contacted—

(i) anyone who lives at the person’s last-known home

address; or
page 10 Guardianship and Management of Property Act 1991 R33
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Guardians and managers Part 2
Appointment and powers Division 2.1

Section 8AB

(if) any relative or friend of the person with whom the person
is likely to communicate.

Examples of contact

1 telephone call

2 physical sighting of the person

Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

(4) The ACAT may, by order, appoint a manager to manage all, or a
stated part, of the missing person’s property, with the powers that
the ACAT s satisfied are necessary or desirable to allow the
manager to make decisions in relation to the property in accordance
with the decision-making principles as if the missing person were a
protected person.

Note The ACAT’s power to appoint a manager is restricted under s 8A.

(5) An application under subsection (1), or an appointment under
subsection (4), does not prevent the public trustee making an
application under the Public Trustee Act 1985, section 34 in relation
to the property to which the application or appointment relates.

(6) The Legislation Act, part 19.3 (Appointments) does not apply to an
appointment under subsection (4).

8AB Missing people’s property—who may apply for
appointment of manager?

An application for the appointment of a manager for a person under
section 8AA may be made by any of the following:

(@) adomestic partner of the person;
(b) arelative of the person;

(c) a carer of the person;

(d) the Attorney-General;

R33 Guardianship and Management of Property Act 1991 page 11
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Part 2 Guardians and managers
Division 2.1 Appointment and powers

Section 8AC

(e) the public trustee;
(F) the public advocate;

(g) anyone else who has an interest in the property of the person.

8AC Missing people’s property—powers and term of manager

(1) The powers that may be given to the manager under section 8AA (4)
(Manager for missing person’s property) are the powers the missing
person would have if the person were able to exercise them.

(2) However, an order under section 8AA (4) must state the kind of
decisions the manager may make and the property in relation to
which the power may be exercised.

(3) An order under section 8AA (4) must also state the term of the
appointment.

(4) An appointment under section 8AA (4) must be for not longer than
2 years, but the ACAT may, on application by the manager or a
person mentioned in section 8AB, extend the term for up to 2 more
years.

8A Restriction on power to appoint manager outside ACT

(1) The ACAT may appoint a manager for property in the ACT of
someone (the protected person) who lives outside the ACT only
if—

(@) the ACAT is satisfied that it is impracticable for a manager for

the property to be appointed in the jurisdiction (the other
jurisdiction) where the protected person lives; or

(b) an order appointing a manager for the property under the law
of the other jurisdiction cannot be registered under section 12
(Recognition of interstate etc guardians and managers).

(2) For this section:

jurisdiction means a State, another Territory or a foreign country.

page 12 Guardianship and Management of Property Act 1991 R33
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Guardians and managers Part 2
Appointment and powers Division 2.1

Section 8B

8B

1)

@)

8C
(1)

@)

(1)

@)

Effect on guardian or manager of enduring power of
attorney in relation to health care

This section applies if—

(@) a person (the principal) has made an enduring power of
attorney giving power in relation to health care matters; and

(b) the principal has become a person with impaired
decision-making capacity; and

(c) the ACAT appoints a guardian for the principal after the
making of the power of attorney; and

(d) the ACAT revokes the enduring power of attorney, or part of
it.
Note The ACAT may revoke the enduring power of attorney, or part of it,
under s 62 (2) (c).

If the guardian has power to consent to medical treatment for the
person, the guardian must consider the terms of the enduring power
of attorney before the enduring power of attorney, or part of it, was
revoked.

May a guardian or manager be appointed for a child?

The ACAT may appoint a guardian or manager for a person who is
a child.

However, the order appointing the guardian or manager does not
take effect until the person becomes an adult.

Who may be appointed

The public advocate or an individual may be appointed as a
guardian.

The public advocate, the public trustee, a trustee company or an
individual may be appointed as a manager.

R33
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Part 2

Guardians and managers
Appointment and powers

A person may be appointed both guardian and manager, and people
may be appointed jointly as guardians or managers, or both.

The public advocate must not be appointed as a person’s guardian if
an individual who is otherwise suitable has consented to be
appointed.

The public advocate, the public trustee or a trustee company must
not be appointed as a manager of a person’s property if an
individual who is otherwise suitable has consented to be appointed.

Considerations affecting appointment

A person must not be appointed as a guardian or manager unless the
person consents in writing to the appointment.

A person (except the public advocate, the public trustee or a trustee
company) must not be appointed as a guardian or manager unless
the person is an adult and has informed the ACAT on oath whether
the person—

(@) has been convicted or found guilty of an offence involving
violence, fraud or dishonesty; or

(b) has been, either in the ACT or elsewhere, refused appointment
as a guardian or manager, or removed from office as a guardian
or manager; or

(c) is bankrupt or personally insolvent (and, if so, has given
particulars to the ACAT).

Note Bankrupt or personally insolvent—see the Legislation Act,
dictionary, pt 1.

Someone (other than the public advocate or public trustee) may be
appointed as a guardian or manager only if the ACAT is satisfied
that the person will follow the decision-making principles and is
otherwise suitable for appointment.

Division 2.1
Section 10
©)
(4)
(5)
10
(1)
)
©)
page 14
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Guardians and managers Part 2
Appointment and powers Division 2.1

Section 11

4)

()

For subsection (3), the matters the ACAT must take into account
include—

(@) the views and wishes of the person (the protected person) for
whom a guardian or manager is to be appointed; and

(b) the desirability of preserving existing relationships with family
and any other carers; and

(c) whether the proposed guardian or manager is compatible with
the protected person; and

(d) whether the proposed guardian or manager lives in the ACT,;
and

(e) whether the proposed guardian or manager will be available
and accessible to the protected person; and

(f) the nature of the functions to be exercised under the order and
whether the proposed guardian or manager is competent to
exercise them; and

(g) whether the interests and duties of the proposed guardian or
manager are likely to conflict with the protected person’s
interests to the detriment of the protected person’s interests.

The interests and duties of the domestic partner or a relative of a
person must not be taken to be likely to conflict with the interests of
the person only because of the fact of being the domestic partner or
relative.

11 Powers to be least restrictive
The powers given to a person’s guardian or on a manager of a
person’s property are to be no more restrictive of the person’s
freedom of decision and action than is necessary to achieve the
purpose of the order.
Note Also, the guardian or manager should exercise the powers in accordance
with the decision-making principles (see s 4).
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Part 2
Division 2.1

Section 12

Guardians and managers
Appointment and powers

12
1)

(2)

3)

(4)

13

14
(1)

Recognition of interstate etc guardians and managers

The ACAT must, on application, register the appointment of a
person who is, under a corresponding law—

(@) aguardian for another person who lives outside the ACT; or

(b) a manager of property of another person who lives outside the
ACT.

On registration, the person is taken to be a guardian, or manager of
the property, of the other person, as the case requires, as if the
appointment had been made by the ACAT.

The ACAT must not register an appointment unless the instrument
of appointment, or a copy of it, has been lodged with the ACAT.

In this section:

corresponding law means a law of a State or of another Territory, or
a law of a prescribed country, that corresponds, or substantially
corresponds, to this Act.

Authority of guardian or manager

An act or omission of a guardian or manager under this Act has
effect as if it were an act or omission of the represented person and
that person had the legal capacity for the act or omission.

Restrictions on manager about property
Unless the ACAT, on application, orders otherwise—

(@ a manager of a person’s property must not enter into a
transaction in relation to the property if the interests of the
manager are in conflict, or may conflict, with the interests of
the person; and

(b) a manager of a person’s property must keep the manager’s
property separate from the person’s property.
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Supervision Division 2.2

Section 15

@)

Subsection (1) (b) does not apply to property owned jointly by the
manager and person.

15 Fees and expenses

(1) A person who acts as a guardian or manager—

(@) is entitled to be paid the fees determined under section 75
(Determination of fees); and

(b) is entitled to reimbursement of the reasonable expenses
incurred in acting as guardian or manager.

(2) Amounts payable under this section are payable out of, and are a
charge on, the relevant person’s property or, if the manager
concerned is manager of part only of the relevant person’s property,
that part.

Division 2.2 Supervision
16 Directions by ACAT

(1) The ACAT may, on application, give a direction to a guardian or
manager about the exercise of his or her functions or powers.

(2) A guardian or manager must not, without reasonable excuse,
contravene a direction.

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.
17 Restrictions on ACAT’s power to give directions
(1) This section applies to an order that affects a person—
(@) who has a guardian; or
(b) for whom a manager is appointed.

(2) The ACAT must not give a direction that is inconsistent with the
order.
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Division 2.2

Section 18

Guardians and managers
Supervision

18
(1)

@)

19
(1)

@)

(3)

(4)

Advice by ACAT

The ACAT may, on application by a guardian or manager, give an
opinion or advice about the exercise of functions or powers by the
guardian or manager.

A guardian or manager who acts in accordance with such an opinion
or advice is taken to have acted properly and in accordance with this
Act unless, in obtaining the opinion or advice, the guardian or
manager acted fraudulently or wilfully misrepresented or concealed
a material fact.

Regular review of guardians and managers

The ACAT may at any time, on application or on its own initiative,
hold a hearing to consider—

(@) whether an order appointing a guardian or manager should
be—

(i) varied; or

(i) revoked on the ground that the need for guardianship or
management no longer exists; or

(b) whether a guardian or manager should be removed under
section 31.

The ACAT must consider an order appointing a guardian or
manager at least once every 3 years.

The ACAT must consider the suitability of a person as a
replacement guardian or manager as soon as practicable after the
person becomes a replacement guardian or manager.

For this section:

(@) order includes an order registered under section 12
(Recognition of interstate etc guardians and managers); and
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Matters relating to management Division 2.3

Section 20

()

(b) an order registered under section 12 is taken to have been made
when the order is registered.

In this section:

replacement guardian or manager means a person who becomes a
guardian or manager when—

(@) aprevious guardian or manager dies; and

(b) the previous guardian or manager’s appointment provides for
the person to become the guardian or manager.

Division 2.3 Matters relating to management

20

21
(1)

@)

3)
4)

Access to records

Unless the ACAT otherwise orders, a manager of a person’s
property is entitled to inspect a will or other testamentary instrument
made by the person and to inspect any other document relating to
the property.

Payments for maintenance etc

The manager of a person’s property may, out of the property, pay
reasonable amounts for the maintenance, advancement or education,
or otherwise for the benefit, of the person and of the person’s
dependants (if any).

The payments may be made to or on behalf of the person and, if the
person has a guardian, to the guardian.

The payments may be made out of income or capital.

In deciding whether to make a payment, the matters that the
manager must take into account include—

(@) the person’s views and wishes; and

(b) the amount and nature of the property; and
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Part 2 Guardians and managers
Division 2.3 Matters relating to management
Section 22
(c) the amount and nature of any other of the person’s property;
and
(d) the present and likely future needs of the person and any
dependants.
22 Receipt of amounts

(1) Unless the ACAT otherwise orders, the manager of a person’s
property becomes the manager of the following amounts received by
the manager:

(@) interest or income in relation to the property;
(b) the proceeds of the realisation of the property.

(2) Unless the ACAT otherwise orders, if there is an accretion to
property in relation to which a manager has been appointed, the
manager becomes manager of the extra property.

23 Execution of instruments
An instrument executed by a manager of a person’s property acting
as manager has the same effect as if it had been executed by the
person.

24 Investments

(1) A manager must not invest amounts held in the capacity as manager
except—

(@) in investments in which trust money may, in accordance with
the Trustee Act 1925, be invested; or
(b) asthe ACAT, by order, allows.
(2) Subsection (1) has effect despite the Public Trustee Act 1985.
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Guardians and managers Part 2
Matters relating to management Division 2.3

Section 25

25 Real estate
If the property for which a manager is appointed includes land held
under the Land Titles Act 1925, the manager must—
(@) within 14 days after being appointed, lodge a copy of the order
of appointment; or
(b) within 14 days after being registered as manager under
section 12, lodge a copy of the relevant order of appointment
together with evidence of the registration;
with the registrar-general.
26 Accounts—manager other than public trustee
(1) A manager other than the public trustee must, in accordance with
the regulations, file with the public trustee the accounts and other
documents relating to the management of the relevant property that
are prescribed.
(2) A person must not, without reasonable excuse, contravene
subsection (1).
Maximum penalty: 20 penalty units.
(3) The ACAT may, on application, by order—
(@) give a manager directions in relation to the filing of the
prescribed accounts and documents; and
(b) direct a manager to have the accounts and documents audited
by a specified auditor.
(4) A manager must not, without reasonable excuse, contravene a
direction.
Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.
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Guardians and managers

Division 2.3 Matters relating to management
Section 27
27 Examination of accounts

1)

@)

3)

(4)

()

(6)

The public trustee must examine the accounts and documents
mentioned in section 26 (1) and may apply to the ACAT for the
disallowance of any item in the accounts.

The ACAT must not make an order disallowing an item if the
ACAT is satisfied that the manager acted in good faith and with
reasonable care in the exercise of powers given to the manager.

If an item is disallowed by the ACAT, the manager concerned—

(@) is not entitled to payment under section 15 of the amount of the
item disallowed; and

(b) must pay to the Territory the amount of the costs reasonably
incurred by the public trustee in making the application to the
ACAT.

If the public trustee examines the accounts and other documents in
relation to the management of property by the manager, the manager
must pay to the Territory the fee determined under section 75
(Determination of fees) for the examination.

An amount payable to the Territory under subsection (3) (b) or (4) is
payable on the 28th day after written notice specifying the amount
of the debt is given to the debtor by the public trustee.

The public trustee may waive payment of all or part of an amount
payable to the Territory under subsection (3) (b) or (4) if the public
trustee is satisfied that payment of the amount would impose
hardship on a person or that other circumstances justify waiving
payment of the amount.

27AA Accounts—public trustee
(1) This section applies if the public trustee is appointed as the manager
of a person’s property under this part.
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Cessation of guardianship or management Division 2.4

Section 27A

)

(3)

27A

1)

@)

(3)

The public trustee must, as soon as practicable after the end of each
financial year, provide a statement to—

(@) the person; or

(b) if a guardian has been appointed for the person—the person’s
guardian.

The statement must contain the accounts relating to the management
of the property during the year.

Missing people’s property—liability of manager and third
party dealings

A manager does not incur any liability, either to a missing person or
anyone else, because of conduct done honestly during the manager’s
appointment under section 8AA (4) (Manager for missing person’s
property) in relation to a missing person’s property if the conduct
was for the exercise of a function under the appointment or of a
function that the manager believed, on reasonable grounds, was a
function under the appointment.

A person (the third party) who deals with a manager in relation to
property that is under the manager’s control because of the
manager’s appointment under section 8AA (4), does not incur any
liability because of the dealing if it was done in the honest belief
that the dealing was for the exercise of a function under the
appointment.

In this section:
conduct—see the Criminal Code, section 13.

Division 2.4 Cessation of guardianship or

28

management

Resignation
A guardian or manager may resign by writing given to the ACAT.
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Part 2

Guardians and managers

Division 2.4 Cessation of guardianship or management
Section 29
29 Death of represented person
Subject to section 30, a person’s guardian, or a manager of a
person’s property, ceases to be guardian or manager when the
person dies.
30 Manager may act until notified of discharge etc
An order appointing a guardian or manager continues in force, so far
as an act or thing done under it in good faith is concerned, until the
guardian or manager receives notice of the death of the represented
person, notice of the revocation of the order or notice of his or her
removal from office under section 31.
30A Missing people’s property—ending of order
An order appointing a manager to manage a missing person’s
property under section 8AA (Manager for missing person’s
property) ends if the Supreme Court appoints the public trustee
manager of the property under the Public Trustee Act 1985,
section 34.
31 Removal by ACAT
(1) The ACAT may, by order, remove a person appointed as a guardian
or manager if it is satisfied that—
(@) the person is no longer suitable to be a guardian or manager; or
(b) the person is no longer competent to exercise the functions or
powers of a guardian or manager; or
(c) the person has failed to exercise the functions or powers of a
guardian or manager; or
(d) the person has contravened a provision of this Act.
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Cessation of guardianship or management Division 2.4

Section 32

(2) The ACAT may, by order, remove a manager of a missing person’s
property if satisfied, on application by the person or anyone else,
that—

(@) the person is alive; or

(b) the person is dead; or

(c) the person may be presumed to be dead.
32 Surviving or substitute guardians etc

(1) If a person ceases to be a joint guardian (whether by death or

otherwise)—

(@) the surviving guardian becomes the sole guardian; or

(b) if there are 2 or more surviving guardians—the survivors
become joint guardians.

(2) If a person ceases to be a joint manager of property (whether by
death or otherwise)—

(@) the surviving manager becomes the sole manager of the
property; or

(b) if there are 2 or more surviving managers—the survivors
become joint managers of the property.

(3) If the public advocate becomes aware that there is no longer a
guardian for a person, but not because of—

(a) the revocation by the ACAT of the order appointing the person
as guardian; or
(b) the removal by the ACAT of the person as guardian;
the public advocate must give the ACAT written notice of the fact.
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Section 32

(4) If the notice indicates that the public advocate or a person specified
by the public advocate will act as guardian, the notice is taken to be
an application for the appointment of the advocate or person as the
guardian.

(5) If the public advocate becomes aware that there is no longer a
manager of a person’s property, but not because of—

(@) the revocation by the ACAT of the order appointing the person
as manager; or

(b) the removal by the ACAT of the person as manager;
the public advocate must give the ACAT written notice of the fact.

(6) If the notice indicates that the public advocate or a person specified
by the public advocate has consented to act as manager, the notice is
taken to be an application for the appointment of the advocate or
person as the manager.
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Consent to medical treatment without formal representation Part 2A

Section 32A

Part 2A

32A

Consent to medical treatment
without formal representation

Definitions—pt 2A
In this part:
carer, for a protected person—see section 32C.

close relative or close friend, of a person, means a relative or
someone else in a close personal relationship with the person who
has frequent contact with the person and a personal interest in the
person’s welfare but does not receive remuneration or reward for the
contact.

domestic partner, of a person, means a domestic partner who is in a
close and continuing relationship with the person.

Note For the meaning of domestic partner, see the Legislation Act, s 169.
Domestic partner includes a spouse, civil union partner or civil partner.

health attorney, for a protected person—see section 32B (1).
health professional means a doctor or a dentist.
medical treatment—
(@) includes—
(i) amedical procedure or treatment; and

(ii) dental treatment; and

(iii) aseries of procedures or a course of treatments; but
(b) does not include a prescribed medical procedure.

priority order, for health attorneys for a protected person—see
section 32B (3).
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Part 2A

Consent to medical treatment without formal representation

Section 32B
protected person means an adult—
(@) who has impaired decision-making ability for the giving of
consent to medical treatment; and
(b) who has not appointed an attorney with authority to give
consent for medical treatment by an enduring power of
attorney under—
(i) the Powers of Attorney Act 2006; or
(i) a law of a State or of another Territory, or a law of a
prescribed country, that corresponds, or substantially
corresponds, to the Powers of Attorney Act 2006; and
(c) for whom the ACAT has not appointed a guardian with
authority to give consent for medical treatment under this Act.
remuneration or reward does not include a carer’s pension.
32B Who is a health attorney for a protected person?
(1) Each of the following people is a health attorney for a protected
person:
(@) the protected person’s domestic partner;
(b) acarer for the protected person;
(c) aclose relative or close friend of the protected person.
(2) However, a person is not a health attorney if the person—
(@) isachild; or
(b) has impaired decision-making ability.
(3) The order of health attorneys in subsection (1) is the priority order
for the health attorneys.
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Consent to medical treatment without formal representation Part 2A

Section 32C

32C
(1)

)

32D
(1)

@)

Who is a carer for a protected person?
A person is a carer for a protected person if he or she—
(@) isa carer of the person for this Act generally; and

(b) gives, or arranges for the giving of, care and support to the
person in a domestic context but does not receive remuneration
or reward for giving, or arranging for the giving of, the care
and support.

If the protected person lives in a hospital, nursing home, group
home, boarding-house, hostel or similar place, a person giving, or
arranging for the giving of, care and assistance to the protected
person at that place is not, only because of that fact, a carer for the
protected person.

Health attorney may give consent

This section applies if a health professional believes on reasonable
grounds that—

(@) aperson is a protected person; and

(b) while the person is a protected person, the person needs, or is
likely to need, medical treatment.

The health professional may ask the health attorney who the health
professional believes on reasonable grounds is best able to represent
the views of the protected person to give a consent required for the
medical treatment needed, or likely to be needed, by the protected
person.

Note 1  If a form is approved under s 75A for a consent, the form must be used.

Note 2  If the health attorney refuses consent to the medical treatment for the
protected person a health professional must refer the matter to the public
advocate (see s 32H).
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Section 32E

(3) If, after receiving the information mentioned in section 32G, the
health attorney gives consent for the medical treatment, the health
professional need not obtain any other consent for the medical
treatment.

32E Decision-making principles apply

(1) In making a decision under this part a health professional must
follow the decision-making principles.

Note Decision-making principles—see s 4 (2).

(2) In considering whether to consent to medical treatment a health
attorney must follow the decision-making principles.

32F Decision about health attorney

(1) For section 32D (2), in considering who is best able to represent the
views of the protected person, a health professional—

(@) must consider the health attorneys for the protected person in
the priority order; and

(b) may take into account any circumstance that the health
professional believes on reasonable grounds is relevant and in
particular how readily available is a particular health attorney.

Note The health professional must also follow the decision-making principles
(see s 32E).

(2) The health professional need not consider a health attorney if the
health professional believes on reasonable grounds that the health
attorney is not a suitable person to consent to medical treatment for
the protected person.

(3) If subsection (2) applies, a health professional must make a record
of the reasons for the belief.

Examples—s (2)

1 Rosa is a protected person and needs a hip replacement operation to ensure
her continued mobility and the ability to live in her garden unit which is
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Section 32G

32G

attached to her son’s house. The health professional is made aware that
Rosa’s son Lorenzo has rented out the garden unit to a friend. As the health
professional is aware of a conflict of interests Lorenzo may reasonably be
seen as not suitable to consent to the medical treatment.

2  Craig is seriously injured in a motorcycle accident and receives emergency
medical treatment that saves his life. A week after the accident he has not
regained consciousness. Craig’s mother, Clarissa, has been visiting regularly
sometimes accompanied by her partner Joel (who is not Craig’s father). Joel
strongly believes that the use of blood products and blood transfusions is
unacceptable because of the risk of transfer of blood infections. Joel has
been heard in the hospital demanding that Clarissa refuse any medical
treatment that involves the use of blood products. The health professional is
made aware of Joel’s conversations with Clarissa on the issue. Consent is
required to undertake extensive skin grafts involving the use of blood
products and possibly a blood transfusion. Clarissa may not be a suitable
person to consent to the medical treatment given what may be undue
influence exerted by Joel on this issue.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

Health professional must give information to health
attorney

If a health professional asks a health attorney to consent to medical
treatment for a protected person, the health professional must give
the health attorney information about the following:

(@) the reasons why the person is a protected person;
(b) the condition of the protected person;

(c) the medical treatment for which consent is sought;
(d) any alternative medical treatment that is available;

(e) the nature and likely effect of the medical treatment for which
consent is sought and any alternative medical treatment;
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Section 32H

(F) the nature and degree of any significant risks involved with the
medical treatment for which consent is sought and any
alternative medical treatment;

(g) the likely effect of not providing the medical treatment for
which consent is sought;

(h) the decision-making principles;

(i) any other matter that the health professional believes on
reasonable grounds is relevant to the provision of consent for
the medical treatment.

Note If a form is approved under s 75A for this provision, the form must be
used.

32H Referring matters to public advocate—refusal of consent

(1) This section applies if a health professional has requested a health
attorney for a protected person to give consent to medical treatment
for the protected person and the health attorney refuses to give the
consent.

(2) The health professional must refer the matter to the public advocate.
(3) On referral of a matter, the public advocate must—

(@) if the public advocate considers the refusal reasonable—take
no further action; or

(b) apply to the ACAT to be appointed as guardian for the
protected person.

32| Referring matters to public advocate—disagreement
between health attorneys

(1) This section applies if, before obtaining the consent to medical
treatment for a protected person from the health attorney that the
health professi