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Chapter 1 Preliminary

Part 1.1 General

Section 1

Chapter 1 Preliminary
Part 1.1 General

1 Name of Act

This Act isthe Legislation Ac2001.

2 Dictionary
The dictionary at the end of this Act is part of this Act.

Note 1 The dictionary at the end of an Act usually defines certain terms used in
the Act, and includes referencesighpost definition} to other terms
definad elsewhere in the Act. However, in this Act the dictionary is
divided into 2 parts.

Note 2 Pt 1 defines terms commonly used in Acts (including this Act) and
statutory instruments. F calendarx a mp | e, bec:
month means one of the2l mont hs of the year. 0o, t he
mont hé has the defined meaning wherever
statutory instrument unless the Act or instrument provides otherwise or
the contrary intention otherwise appears (see s 144 &) s

Note 3 Pt 2 defines certain terms used in this Act. For example, the signpost
d e f i nadministrator, for part 19.5 (Service of documeriisjee
section 246. 6 means that the term 6admini
this Act, pt 19.5. A definition in pt 2pplies to all of this Act unless the
definition, or another provision of this Act, provides otherwise or the
contrary intention otherwise appears (see s 155 466 §1)).

2A Notes

A note included in this Act is explanatory and is not part of this Act.
Note See s 127 (1), (4) and (5) for the legal status of notes.

page 2 Legislation Act 2001 R115
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Preliminary Chapter 1
General Part 1.1

Section 3

(1)
(2)

3)

Objects
The main object of this Act is to make legislation more accessible.
This is to be achieved particularlydy

(a) encouraging access to legislation through the internet, while
maintaining access to printed legislation; and

(b) restating the | aw dealing wi
improving its structure and content, and simplifying its
provisions where practicable; and

(c) assisting users of legislation to find, reachderstand and use
legislation by

(i) facilitating the shortening and simplification of legislation;
and

(i) promoting consistency in the form and language of
legislation; and

(i) providing rules about the interpretation of legislation; and

(iv) facilitating the updating and republication of legislation to
ensure its ready availability.

For this Ideecycldi oonf, Itehgei sdl at i on i
(where relevant), notification, commencement, presentation and
disallowance (where relamt), operation, interpretation, proof,
republication, amendment and repeal of legislation and instruments
made under legislation.

R115
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Chapter 1 Preliminary
Part 1.1 General

Section 4

4 Application of Act

(1) This Act applies to all Acts (including this Act) and statutory
instruments.

(2) In particular,Acts and statutory instrumengse taken to be made on
the basis that they will operate in conjunction witis Act.

Examples

1 An Act imposes an obligation and provides t
the obligation are liable to the penalty. The Aoes not, however, define
6fail 6 or indicate that the word is used i
this Act, dictionary, pt 1 (see s 144), the

words, a person who refuses to carry out the obligation will besito the
penalty in the same way as someone who only neglects the obligation. In this
case, the presence in an Act of a word that is defined in this Act attracts the
operation of the definition in the dictionary.

2 TheXYZ Act 200tontains the followng provision:
The Minister may determine fees for this Act.

Because the XYZ Act authorises a fee to be
s 56 applies and therefore the provisions of pt 6.3 (Making of certain statutory

instruments about fees) applythee determination of fees under the provision.

In this case, the operation of provisions of this Act is attracted becavsézhe

Act 2001contains a provision that triggers the application of the part.

Note 1 The determination of a fee by a Minister en@n Act is a disallowable
instrument and must be in writing (see s 9 (1) (b) and s 42 (2)).

Note 2 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears $sE26 and
s 132)

(3) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

page 4 Legislation Act 2001 R115
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Preliminary Chapter 1
General Part 1.1

Section 5

(1)
(2)

3)

(1)

(2)

3)

(4)

(5)

Determinative and non-determinative provisions
This Act consists of determinative and rideterminativeprovisions.

A determinative provisions a provision of this Act that is declared
to be a determinative provision.

Example
Sedion 4 (3) provides that4 is a determinative provision.

A non-determinative provisions any other provision of this Act.

Example

Section 3 does not contain apision corresponding to s 4 (3). Therefor8,is
not a determinative provision.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the maning of the provision in which it appears (sd26 and
s 132).

Legislation Act provisions must be applied

A provision of this Act must be applied to an Act or statutory
instrument, in accordance with the terms of the provision, except so
far astis displaced.

A determinative provisiormay be displaced expressly or by a
manifest contrary intention.

A nondeterminative provisiomay bedisplaced expressly or by a
contrary intention.

Note For the distincti on rbtedneiemmn @ (Gsmmeaid e(sz

6contrary intentiondé (see s (3)), see

The decl aration of a provision as
the intention of the Legislative Assembly that, if the provision is to

be displacedtaall in a particular case, a more deliberate displacement

is required than if the provision were a rigterminative provision.

This section applies despite any presumption or rule of interpretation.

R115
21/12/18

Legislation Act 2001 page 5
Effective: 21/12/18-30/06/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au

t

)



Chapter 1 Preliminary
Part 1.1 General

Section 6

(6) A provision of this Act must not be taken be displaced by a
provision of an Act or statutory instrument so far as the provisions
can operate concurrently.

(7) In particular and without limiting subsection (5), a provision of this
Act is not displaced by a provision of an Act or statutory instnime
because the provisions deal with the same or a similar subject matter.

(8) This section is a determinative provision.

Examplesd different kinds of displacement

1 Determinative provisiod express displacement
The Collections Regulation Act 199thypothetcal), s 83 contains the
following provision:

(2) Thelegislation Act section 47 (3) does not apply to a regulation
under this Act.

Section 83 (2) illustrates a provision expressly displacing this Act, s 47 (3), a
determinative provision.

2 Determinativeprovisiord manifest contrary intention

TheMotor Repairers Act 200thypothetical) does not contain a provision like
the Collections Regulation Act 1998 83, but s 79 contains the following
provision:

(3) A-regulation may apply, adopt or incorporate astriiment or
provision of an instrument as in force from time to time.

Section 79 (3) illustrates a provision displacing this Ac#t7s(3), a
determinative provision, by a manifest contrary intention because s 79 (3)
clearly contradicts s 47 (3).

page 6 Legislation Act 2001 R115
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Preliminary Chapter 1
General Part 1.1

Section 6

3 Nondeéerminative provisioé contrary intention
The master of a vessel is charged with contravenind_idpeor Act 2001

(hypothetical), s 126 by selling liquor o
than at a time authorised by the Act. It is claimed thas#e took place on
the vessel. The Act defines 6licensed pr

of a building or buildings and of the land adjoining it or them as defined by
the licensing court. It is argued that the complaint is defective in trestsz|

cannot be O6licenseti2priesni sgpbessaedweoenp
licensee, servant, agent or masteno sells liquor on or from licensed
premi sesd. I n this case, the reference t

indicating that theection is intended to apply to liquor sold on or from vessels.

Exampled concurrent operation (no displacement)

The Small Clubs Act 200ghypothetical) contains the following provision about
how notice of the clubds anmanbérsafa ner al me
registered small club:

60 Serving notice of annual general meeting

The executive committee of a registered small club may serve notice of the
annual general meeting of the club on members by pinning the notice to a
noticeboard in the clubouse.

This Act, s 247, a nedeterminative provision, allows a document to be served on

an individual under an Act in a number of ways (by giving the document to the
individual, by sending it by prepaid post etc), but does not mention pinning the
documento a noticeboard as a method of giving the notice.

Section 247 is not displaced by tBmall Clubs Act 2003 60, becauge

1 s 60 does not expressly displace section 247 nor does it indicate a contrary
intention (see s 6 (1) and (3)) and, in particutaB0 does not indicate an
intention that the method of service it authorises is to be the only method of
serving notice of annual general meetings on members of small clubs; and

1 the application of s 247 is not displaced by any presumption or rule of
interpretation (see s 6 (5)); and

1 s 60 and s 247 can operate concurrently (see s 6 (6)) by allowing
complementary methods of service; and

R115 Legislation Act 2001 page 7
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Chapter 1 Preliminary
Part 1.1 General

Section 6

1 the fact that s 60 and s 247 deal with the same (or a similar) subject matter
does not of itself displace s 242¢ss 6 (7) and also s 6 (5)).

It follows, therefore, that the executive committee is free to serve notice of the
annual general meeting under s 60 or s 247.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meanmig of the provision in which it appears (86 and
s 132).

page 8 Legislation Act 2001 R115
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Preliminary Chapter 1
Basic concepts Part 1.2

Section 7

Part 1.2 Basic concepts
7 Meaning of Act generally

(1) An Actis an Act of the Legislative Assembly.

(2) An Act of the Legislative Assemblg a law (however described or
named) made by ¢ Legislative Assembly under the
SeltGovernment Act

(3) A reference to aActincludes a reference to a provision of an Act.
Note 1 Section 17 deals with former Comonwealth enactments, and former

NSW and UK Acts, that have become ACT Acts.
Note 2 Section 10q1) deals with references to particular Acts.
8 Meaning of subordinate law

(1) A subordinate lawis aregulation or rulgwhether or not legislative
in nature) made undér
(&) an Act; or
(b) another subordinate law; or
(c) power given by an Act or subordinate law and also power given

otherwise by law.

(2) A reference to aubordinate lawincludes a reference to a praeis
of asubordinate law

9 Meaning of disallowable instrument
(1) A disallowable instrumentsd
(a) a statutory instrument (whether or not legislative in nature) that
is declared to be a disallowable instrument by Act,
subordinate law oanother diallowable instrument; or
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Chapter 1
Part 1.2

Section 10

Preliminary
Basic concepts

(2)

10
(1)

(2)

11
(1)

)

12
1)

)

(b) adetermination of fees or charges by a Minister under an Act or
subordinate law.

Note Statutory instrumenis defined in s 13.

A reference to alisallowable instrumenincludes a reference to a
provision of a disallowable instrument.

Meaning of notifiable instrument

A notifiable instrumentis a statutory instrument (whether or not
legislative in nature) that is declared to be a notifiable instrument by
an Act, sibordinate law, disallowable instrument or another notifiable
instrument.

A reference to anotifiable instrumentincludes a reference to a
provision of a notifiable instrument.

Meaning of commencement notice

A commencement notices a statutoy instrument that fixes or
otherwise determines the commencement of an Act, subordinate law,
disallowable instrument or notifiable instrument.

A reference to a&ommencement noticencludes a reference to a
provision of a commencement notice.

Meaning of legislative instrument
A legislative instrumentsd

(a) a subordinate law; or

(b) a disallowable instrument; or
(c) anotifiable instrument; or

(d) a commencement notice.

A reference to degislative instrumentincludes a reference to a
provision of a legislative instrument.
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Preliminary Chapter 1
Basic concepts Part 1.2

Section 13

13
(1)

(2)

3)

14
1)

(2)

15
1)

(2)

3)

Meaning of statutory instrument

A statutory instruments an instrument (whether or not legislative in
nature) made undér

(a) an Act; or
(b) another statutory instrument; or

(c) power given by an Act ortatutory instrument and also power
given otherwise by law.

A statutory instrumentincludes asubordinate lawdisallowable
instrument, notifiable instrument and commencement notice.

A reference to astatutory instrumentincludes a reference to a
provision of a statutory instrument.

Meaning of instrument

An instrumentis any writing or other document.
Note Writing is defined in the dictionary, pt 1.

A reference to amstrumentincludes a reference tgaovision of an
instrument.

Meaning of authorised republication

An authorisedrepublicationis a republication of a law authorised by
the parliamentary counsel under this Act.

A reference to aauthorisedrepublicationincludes a reference &
provision of an authorised republication.

In this section:
lawd see section 107 (Definitiodsch 11).
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Chapter 1 Preliminary

Part 1.2 Basic concepts
Section 16
16 Meaning of provision
A provisionof an Act or instrument is any words or anything else that
forms part of the Act or instrument.
Examplesd provisions consisting of groups of words
sections, subsections, paragraphs, subparagrapksiisparagraphs, examples
Examplesd provisions consisting of groups of other provisions
chapters, parts, divisions, subdivisions, schedules
Note 1 An example is part of th&ct, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sk#6sand
s 132).
Note 2 See s 126 and s 127 for material that is, or is not, part of an Act or
statutory instrument.
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Preliminary Chapter 1
Sources of law in the ACT Part 1.3

Part 1.3

Sources of law in the ACT

Notes on sources of law

Note 1

Note 2

Note 3

Note 4

Note 5

The laws in force in the ACT consist of the written law and various
unwritten laws known as the principles and rules of common law and
equity.

The written law of the Territory consists primgrof laws, known as

Acts, made by the Legislative Assembly. It also includes regulations,
rules of court and other legislative instruments made under specific
powers given by Acts. (Written laws made under an Act are commonly
call ed 6subloergdaitneadt e 6l eogri séldaet i on. )

Before selgovernment, ordinances made by the Govefdeneral
under theSeat of Government (Administration) Act 140vlth) were

the man form of legislation made for the ACT. Most of the ordinances
in force at selgovernment have been converted into Acts (see the
SelfGovernment Acts 34). Howewe the GoverneGeneral has power

to make ordinances for the ACT on a limited number of topicsSsaé

of Government (Administration) Act 19@@wilth), s12).

The written laws in force in the ACT also include the Commonwealth
Constitution, Commonwealth Acts, and regulations and other legislative
instruments made under Commonwealth Acts. As a general rule,
Commonwealth Acts and legislative instruments appénACT in the
same way as they apply in other parts of Australia. Commonwealth Acts
and instruments prevail over the Acts made by the Legislative Assembly
to the extent to which they are inconsistent (SedGovernment Act
s28).

Certain Acts of New South Wales and the United Kingdom also formed
part of the written laws in force in the ACT. Because oftiterpretation

Act 1967 s 65, these are now taken to be laws made by the Legislative
Assembly as if they had been enacted by the Assembly. (Section 65 has
expired, but its previous operation was sdseg 65 (3)). These Acts

are liged in sch 1.
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Chapter 1

Preliminary

Part 1.3 Sources of law in the ACT
Section 17
17 References to Acts include references to former Cwlth
enactments etc

(1) Areference to aActincludes a reference to a former Commonwealth
enactment.

(2) Without limiting subsection (1), a reference to Act includes a
reference to dormer NSW Act or former UK Act mentioned in
schedule 1.

(3) In this section:
former Commonwealth enactmemheans a Commonwealth Act or
ordinance, a New South Wales Act or Imperial Act that is
(@) an enactment within the meaning of tBel-Government Act

because of that Act, section 34; or
(b) an enactment because of tha.C.T. SelGovernment
(Consequential Provisions) Act 1988wlth), section 1@3) or
section 122) or(3).
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ACT legislation register and website Chapter 2

Section 18
Chapter 2 ACT legislation register and
website
18 ACT legislation register

(1) The parliamentary counsel must establish and maintain a register of
Acts and statutory instruments (tA€T legislation registey.

(2) The register must be kept electronically.

Exampled how register may be kept

The register may be kept in the form of, or as part of, 1 or more computer databases,
and may include data compiled electronically from the databases.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning ahe provision in which it appears (se&26 and
s 132).

19 Contents of register

(1) The ACT legislation register must contain the following:
(a) authorised republications of laws currently in force;
(b) Acts as made;
(c) subordinate laws as made;
(d) disallowable instruments as made;
(e) notifiable instruments as made;
() commencement notices as made;

(g) resolutions passed, or taken to have been passed, by the
Legislative Assembly to disallow a subordinate law or
disallowable instrument;
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Chapter 2 ACT legislation register and website
Section 19
(h) resolutions passed, or taken to have been passed, by the
Legislative Assembly to amend a subordinate law or
disallowable instrument;
(i) bills presented to the Legislative Assembly;
() explanatory statements for bills, and amendments of bills,
presentedd the Legislative Assembly;
(k) explanatory statements, and regulatory impact statements under

chapter 5, for subordinate laws and disallowable instruments.

(2) The ACT legislation register must also contain the following:

(@)
(b)
(€)
(d)
(€)
(f)

(¢))

notifications of the makig of Acts;

notifications of the making of subordinate laws;
notifications of the making of disallowable instruments;
notifications of the making of notifiable instruments;
notifications of the making of commencement notices;

notifications of the disallowance of subordinate laws or
disallowable instruments under section 65 (Disallowance by
resolution of Assembly);

notifications of the amendment of subordinate laws or
disallowable instruments under section 68 (Amendment by
resolution of Assembly).

(3) The parliamentary counsel may enter additional material in the
register if the parliamentary counsel considers that it is likely to be
useful to users of the register.
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ACT legislation register and website Chapter 2

Section 19

(4) Without limiting subsection (3), the additional maémay include
the following:

(&) unauthorised republications of laws currently in force;

(b) past versions of unauthorised republications;

(c) past versions of authorised republications;

(d) statutory instruments that are not legislative instruments;
(e) repealed Acts and statutory instruments;

(H Commonwealth laws that apply in or in relation to the ACT;

(g) material relevant to interpreting the rights set out inhenan
Rights Act 2004including documents mentioned in that Act,
dictionary, definition ointernational law.

Note The following sections deal with the entry of material in the register:
528 (Natification of Acts)

s61 (Notification of legislativenstruments)

s65A (Notification of disallowance by resolution of Assembly)

s69 (Natification of amendments made by resolution of Assembly)
1 s108 (Republication in register).

= =4 =4 =4

(5) The parliamentary counsel may enter additional material in the
regiser in any way the parliamentary counsel considers is likely to be
helpful to users of the register.

Examples

1 A uniform legislative scheme is entered into under heads of agreement signed
on behalf of the Commonwealth, States and Territories. The Léggslat
Assembly later passes an Act to implement the scheme on behalf of the ACT
and the Act is notified and entered in the register. The agreement is also
entered in the register as a notifiable instrument with a notifiable instrument
number even though thestrument is not taken to be a notifiable instrument
under s 10 (Meaning aiotifiable instrument The page of the register for the
Act contains the heading 6Legislative ins
underneath. The page of the registertfa agreement gives particulars for
the agreement and mentions that it is not a notifiable instrument but is included
in the register for information.
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Chapter 2 ACT legislation register and website

Section 19

2 Aninstrument under th8el-Government Acnhotifying the appointment of
Ministers is entered in the register as a notifiable instrument even though the
instrument is not taken to be a notifialinstrument under s 10 (Meaning of
notifiable instrument The instrument is also numbered as a notifiable
instrument. The page of the register for the notification mentions that it is
made under th8el-Government Acaind is not a notifiable instrument but is
included in the register for information.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provis in which it appears (sexl26 and
s 132).

(6) Without limiting subsection (3) or (5), a regulation may prescribe
requirements to be satisfied for additional material to be entered in
the register under this section, including, for example, requiresmen
abou®

(a) the form of the material; and
(b) the making of requests for its entry in the register.

(7) Aregulation may also make provision about the following in relation
to instruments (other than legislative instruments) to be entered in the
regiger under this section:

(a) the numbering of the instruments by the parliamentary counsel,
whether in a series of numbers allocated under section 59
(Numbering) or otherwise;

(b) the identification of the instruments, including, for example,
authorisingthe parliamentary counseldo

() add aname to an unnamed instrument; or
(i) amend an instrument®s name;
(i) add notes to an instrument to assist in its identification; or

(iv) do anything else in relation to an instrument to assist users
of the register to identify or refer to the instrument.
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ACT legislation register and website Chapter 2

Section 20

(8) If the register contains an authorised republication of a law currently
in force, and the law is amended, the parliamentary counsel must
replace the republication with an authorised republicatiaghefaw
as amended.

(9) If the register contains an authorised republication of a law, and the
law is repealed, expires or, for a subordinate law or disallowable
instrument, is disallowed by the Legislative Assembly, the
parliamentary counsel must ensthat the republication is no longer
shown as a republication of law currently in force.

(10) If the parliamentary counsel considers it likely to be useful to users
of the register to enter information (in any form) in the register, the
parliamentary coures may enter the information at any time.

Example
guides and indexes to the register

(11) If an Act passed by the Legislative Assembly, or a legislative
instrument made, before the commencement of this Act need not be
notified under this Act, the parliam&ry counsel may enter the text
of the Act or instrument in the register.

(12) The parliamentary counsel may correct any mistake, error or
omission in the register subject to the requirements (if any) of the
regulations.

(13) In this section:
amendedncludes modified.
lawd see section 107 (Definitiodsch 11).
repealedncludes lapsed and expired.

20 Prompt registration
The parliamentary counsel must ensure that anything the
parliamentary counsel is required to do in relation to the register is
donepromptly.
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Chapter 2

Section 21

ACT legislation register and website

21
(1)

(2)

22
(1)

(2)

Approved website

The parliamentary counsel must approve an internet site, and may
approve additional internet sites, for this Act.

The parliamentary counsel may enter into agreements or
arrangements to ensure that useas @uthentiate an approved
welsite or the material accessible on an approved website.

Access to registered material at approved website

The parliamentary counsel must ensure, as far as practicable, that a
copy of the material mentioned in section 19 (1) &dContents of
register) is accessible at all times on an approved website.

Access is to be provided without charge by the Territory.
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Authorised versions and evidence of laws and legislative material Chapter 3

Section 22A

Chapter 3 Authorised versions and

22A

evidence of laws and
legislative material

Definitionsd ch 3
In this chapter:

law means an Act or statutory instrument, whether or not it has been
amended, and includes, in relation to a republicétion

(a) a collection of 2 or more Acts or statutory instruments; or

(b) all or part of an agreement or other instrument that hastbe f
of law or is in, or attached to, an Act or statutory instrument.

Note A reference to an Act or statutory instrument includes a reference to a
provision of the Act or instrument (see s 7 and s 13).

legislative materiaimeans material (other than a lawprovision of
a law) relating to an Act or statutory instrument.

Examplesd legislative material

1 Additional material entered in the register under §3)9Contents of register)
that is not an Act or statutory instrument, for example, appointments of
Ministers. Ministers are appointed by the Chief Minister under the
SelfGovernment Acgts 41. An instrument notifying an appointment may be
entered in the register evéough the instrument is not a statutory instrument.

2 Material that may be considered under ch 14 in working out the meaning of an
Act or statutory instrument, for example, an explanatory statement for the bill
that became the relevant Act that was pnesi to the Legislative Assembly
before the Act was passed.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE6sand
s 132).

republicationincludes part of agpublication.

R115
21/12/18

Legislation Act 2001 page 21
Effective: 21/12/18-30/06/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.comlaw.gov.au/Series/C2004A03699

Chapter 3 Authorised versions and evidence of laws and legislative material

Section 23
23 Authorisation of versions by parliamentary counsel
The parliamentary counsel may authorise written or electronic
versions of a law, republication or legislative material.
Note Written includes printed (see dict, pt 1, defiting).
24 Authorised electronic versions

(1) An electronic copy of a law, republication or legislative material is an
authorised versiondf

(a) itis accessed at, oo@nloaded from, an approved vee in a
format authorised by the parliamentary counsel; or

(b) itis authorised by the parliamentary counsel and is in the format
in which it is authorised by the parliamentary counsel.

Exampled authorised electronic format
a locked pdf file

Note An example is part of the Act, is not exhaustive and may extendoesit d
not limit, the meaning of the provision in which it appears (sE&%sand
s 132).

(2) Itis presumed, unless the contrary is pr@ved

(a) that an internet siteuypporting to be an approved website is an
approved wesite; and

(b) that an electronicopy of a law, republication or legislative
material accessed at, anwinloaded from, an approved veie
and purporting to be authorised by the parliamentary counsel
(however expressed) is an authorised version of the law,
republication or legislative matial; and

(c) that any other electronic copy of a law, republication or
legislative material purporting to be authorised by the
parliamentary counsel (however expressed) is an authorised
version of the law, republication or legislative material; and
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Authorised versions and evidence of laws and legislative material Chapter 3

Section 25

(d) that an authorised electronic version of an Act or statutory
instrument correctly shows the Act or instrument; and

(e) that an authorised electronic version of a republication of a law
correctly shows the law as at the republication date; and

() that an authorised electronic version of legislative material
correctly shows the material.

Examplesd electronic copy of republication purporting to be authorised by
parliamentary counsel

1 The republication has the words O6Author
Cours el 8 on the front cover and the words
www.legislation.actgov.anr i n authorised printed form

page of the republication.

2 The republication has the wordsAut hori sed by the ACT Pa
Counsel 0 on the front cover and the wo
Parliamentary Counsilalso accessible atww.legislation.act.gov.du at t he
foot of each page of thepublication.

Note A reference to an Act or statutory instrument includes a reference to a
provision of the Act or instrument (see s 7 (3) and s 13 (3)). A reference
to a republication includes a referenceptrt of a republication (see
s 22A defrepuHication).

25 Authorised written versions

(1) A written copy of a law, republication or legislative material is an
authorised versiondf

(@) it is a written copy produced directly from an authorised
electronic version of the law, republication tegislative
material; or
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Section 25

(b) itis a written copy of another version of the law, republication
or legislative material authorised by the parliamentary counsel.

Exampled par (a)

An authorised electronic version of an Aalavnloaded from an approved veite

and printed. The printed copy is an authorised written version of the Act.

Note An example is part of the Act, is not exhaustive and may extend, but does

not limit, the meaning of the provision in which it appears (sE&%sand
s 132).
(2) Itis premmed, unless the contrary is proged

(a) that a written copy of a law, republication or legislative material
purporting to be authorised by the parliamentary counsel
(however expressed) is an authorised version of the law,
republication or legislative matial; and

(b) that an authorised written version of an Act or statutory
instrument correctly shows the Act or instrument; and

(c) that an authorised written version of a republication of a law
correctly shows the law as at the republication date; and

(d) that an authorised written version of legislative material
correctly shows the material.

Examplesd written copy of republication purporting to be authorised by

parliamentary counsel

1 The republication has the words O6Authori s
Counsel 6 on the front cover and the words ¢
counsel and printed by authority of the ACT
page of the republication.

2 The republication has the words O6Authori s
Counsend printed by authority of the ACT Gov
and t he wor ds 60Aut hori sed bdalsot h e ACT Par
accessible atvww.legislation.act.gov.du a t the foot of each pacg
republication.

3 The republication has the words OAuthori st
Counsel 6 on the front cover and the word
Parliamentary Couns®lalso accessible atww.legislationact.gov.ad at t he
foot of each page of the republication.
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Authorised versions and evidence of laws and legislative material Chapter 3

Section 26

26
1)

Note A reference to an Act or statutory instrument includes a reference to a
provision of the Act or instrument (see s 7 (3) and s 13 (3)). A reference
to a republication includes a referenceptrt of a republication (see
s 22A defrepublication).

Judicial notice of certain matters
Proof is not required abaiut

(a) the passing of a proposed law by the Legislative Assembly or its
notification in the registethe gazette or otherwisedar section
28(2) (b); or

(b) the making, or notification or publication in the registiére
gazette or otherwise under section(B)L(b), of a subordinate
law, disallowable instrument, notifiable instrument,
commencement notice or any other statutosgrument; or

(c) the approval (however described) of a statutory instrument by
the Executive, a Minister or any other entity; or

(d) the provisions of an Act, subordinate law, disallowable
instrument, notifiable instrument, commencement notice or any
other statutory instrument; or

(e) the commencement of an Act, subordinate law, disallowable
instrument, notifiable instrument, or any other statutory
instrument; or

() the presentation of a subordinate law, disallowable instrument
or any other statutorinstrument to the Legislative Assembly;
or

(g) anything done or not done by or in the Legislative Assembly in
relation to a subordinate law, disallowable instrument or any
other statutory instrument; or

(h) amendments or other changes made under chapter
(Republication of Acts and statutory instruments); or
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Chapter 3 Authorised versions and evidence of laws and legislative material

Section 26

(i) the authorisation of a republication under this Act, the
provisions of an authorised republication or the republication
date of an authorised republication.

(2) A court or tribunal may informtself of anything mentioned in
subsection (1) in any way it considers appropriate.

Examplesd ways that may be appropriate

1 using a version of an Act downloaded from an approved website using the
internet

2 using information obtained from an approved wibssing the internet
3 using an authorised written version of a republication
Note An example is part of the Act, is not exhaustive and may extend, but does

not limit, the meaning of the provision in which it appears k26 and
s 132).

(3) However, he court or tribunal must consider whether the source it
intends to use appears to be a reliable source of information.

(4) For subsection (3), an authorised version of a law, republication or
legislative material is a reliable source of information.

(5) This section does not limit any other law providing how a court or
tribunal may be informed about a matter mentioned in subs€djion
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Section 27
Chapter 4 Numbering and notification of
Acts
27 Numbering of Acts

The Acts passed in each year are to be numbereteasdy as
practicable in the order in which they are passed.

28 Notification of Acts

(1) If aproposed law is passed by the Legislative Assembly, the Speaker
must ask the parliamentary counsel to notify the making of the law.

(2) If the Speaker asks tiparliamentary counsel to notify the making of
the proposed law, the parliamentary counsel &ust

(a) notify the making of the law in the register; or

(b) if it is not practicable to notify the making of the proposed law
in the registad notify the making bthe law in another place the
parliamentary counsel considers appropriate.

Examplesd other places
1 another government website
2 outside the Legislative Assembly

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, theneaning of the provision in which it appears
(see 8126 and s 132).

(3) If the Speaker asks the parliamentary counsel to notify the making of
the proposed law on a particular day, the parliamentary counsel must
notify the making of the law on that day ass it is impracticable to
do so.

(4) The making of the proposed law is notified in the register by entering
in the registed

(a) a statement that the law has been passed by the Legislative
Assembly; and
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Chapter 4

Section 28

Numbering and notification of Acts

(5)

(6)

(7)

(8)

(9)

(b) the text of the law.

The making of theroposed law is notified under subsection (2) (b)
byd

(a) publishing the text of the law in the place decided by the
parliamentary counsel under subsection(i2) or

(b) publishing in that place a statement éhat
(i) the law has been passed by theitkajve Assembly; and

(i) copies of the law can be obtained at a stated place or stated
places (whether by purchase or otherwise).

If the making of the proposed law is notified under subse¢ap(b),
the parliamentary counsel must as soon astipeble enter in the
registed

(a) a statement that the l&w
() bhas been passed by the Legislative Assembly; and
(i) was notified in the stated place on a stated date; and
(b) the text of the law.

If the making of the proposed law is notifie¢ publishing the
statement mentioned in subsection(() copies of the law must be
available on the day of publication, or as soon as practicable after that
day, at the stated place or each of the stated places.

If on that day no copies of the laave available at the stated place or
any of the stated places, the parliamentary counsel must give the
Minister a stateme#t

(a) that copies of the law were not available; and
(b) explaining why they were not available.

The Minister must present tiséatement to the Legislative Assembly
not later than 6 sitting days after receiving it.
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Numbering and notification of Acts Chapter 4

Section 29

(10) This section is a determinative provision.

29

30

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

References to enactment or passing of Acts

In an Act or statutory instrument, a reference toehactmentor
passingof an Act is a reference to the making of the Act having been
notified in the register the gazette or otherwise under
section28(2) (b).

References to notification of Acts

In an Actor statutory instrumena reference to thaotification of an
Act is a reference to the making of the Act having been notified in the
register the gazette or otherwise under sectiof2g&b).
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instruments
Part 5.1 Preliminary

Section 31

Chapter 5 Regulatory impact statements
for subordinate laws and
disallowable instruments

Part 5.1 Preliminary

31 Definitionsd ch 5
In this chapter:

authorising law, in relation to a proposed subordinate law or
disallowable instrument (the@roposed lay; means the Actor
statutory instrument (and, if appropriate, the provision of the Act or
statutory instrument) under which the proposed law will be made.

benefitsinclude$

(a) advantages; and

(b) direct and indirect economic, environmental and social benefits.
costsinclude®

(a) burdens and disadvantages; and

(b) direct and indirect economic, environmental and social costs.

scrutiny committee principlesneans the terms of reference of the
Legislative Assembly standing committee performing the duties of a
scrutiny d bills and subordinate legislation committee that apply to
subordinate laws and disallowable instruments.
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Section 32

32 Other publication or consultation requirements not
affected

(1) Part 5.2 (Requirements for regulatory impact statements) does not
affect anyrequirements in any other territory law for publication or
consultation about a proposal to make a subordinate law or
disallowable instrument.

(2) Part 5.2 does not apply to the subordinate law or disallowable
instrument if the requirements are of a comapte level to
publication and consultation under the part.

33 Guidelines about costs of proposed subordinate laws
and disallowable instruments

(1) The Minister may issue guidelines to be applied in deciding whether
a proposed subordinate law or disalédode instrument is, or is not,
likely to impose appreciable costs on the community or a part of the
community.

(2) A guideline is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, undéhis Act.
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Section 34
Part 5.2 Requirements for regulatory
iImpact statements
34 Preparation of regulatory impact statements

(1) If a proposed subordinate law or disallowable instrument (the
proposed lay is likely to impose appreciable costs on the
community, or a part of the community, then, before the proposed law
is made, the Minister administering the authorising law (the
administering Ministe) must arrange for a regulatory impact
statement to be ppared for the proposed law.

(2) However, this section does not apply to the proposed law if the
administering Minister exempts the proposed law from
subsectior{l).

Note Section 32 and s 36 also state other circumstances when a regulatory
impact statemeris not required.

(3) An exemption under subsection (2) (RIS exemption is a
disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under this Act.

(4) If the RIS exemption is disallowaghder this Act after the proposed
law has been made, the administering Minister must arrange for a
regulatory impact statement to be prepared for the subordinate law or
disallowable instrument.

(5) The regulatory impact statement prepared under subsé4jiomust
be presented to the Legislative Assembly not later than 5 sitting days
after the day the RIS exemption is disallowed.

(6) This chapter (other than section 37 (When must regulatory impact
statement be presented?)) applies to the law as if theviEae a
proposed subordinate law or disallowable instrument.
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instruments
Requirements for regulatory impact statements Part 5.2

Section 35

35 Content of regulatory impact statements

A regulatory impact statement for a proposed subordinate law or

disallowable instrument (thgroposed layw must include the

following information abouthe proposed law in clear and precise
language:

(a) the authorising law;

(b) a brief statement of the policy objectives of the proposed law
and the reasons for them;

(c) a brief statement of the way the policy objectives will be
achieved by the propoddaw and why this way of achieving
them is reasonable and appropriate;

(d) a brief explanation of how the proposed law is consistent with
the policy objectives of the authorising law;

(e) if the proposed law is inconsistent with the policy objectives of
another territory lad
(i) a brief explanation of the relationship with the other law;

and
(i) a brief explanation for the inconsistency;

() if appropriate, a brief statement of any reasonable alternative
way of achieving the policy objectivéscluding the option of
not making a subordinate law or disallowable instrument) and
why the alternative was rejected;

(g) a brief assessment of the benefits and costs of implementing the
proposed law thét
(i) if practicable and appropriate, quantifié® benefits and

costs; and
(i) includes a comparison of the benefits and costs with the
benefits and costs of any reasonable alternative way of
achieving the policy objectives stated under parag(®ph
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instruments
Part 5.2 Requirements for regulatory impact statements

Section 36

(h) a brief assessment of the consistency efgtoposed law with
the scrutiny committee principles and, if it is inconsistent with
the principles, the reasons for the inconsistency.

36 When is preparation of regulatory impact statement
unnecessary?

(1) A regulatory impact statement need not be areg for a proposed
subordinate law or disallowable instrument (tineposed layif the
proposed law only provides for, or to the extent it only provides for,
any of the following:

(a) a matter that is not of a legislative nature, including, for
example,a matter of a machinery, administrative, drafting or
formal nature;

(b) a matter that does not operate to the disadvantage of anyone
(other than the Territory or a territory authority or
instrumentality) bg

) adversely affectorng the personoés
(i) imposing liabilities on the person,;

(c) an amendment of a territory law to take account of current
legislative drafting practice;

(d) the commencement of an Act or statutory instrument;

Note A reference to an Act or statutory instrument inclualesference
to a provision of the Act or instrument (see s 7 and s 13).

(e) an amendment of a territory law that does not fundamentally
affect the | awds application or ope

() a matter of a transitional character;

(g) a matter arising under artgory law that is part of a uniform
scheme of legislation or complementary with legislation of the
Commonwealth, a State or New Zealand;
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Requirements for regulatory impact statements Part 5.2

Section 37

(2)

37
1)

(2)

(h) a matter involving the adoption of an Australian or international
protocol, standard, code, or intergovernmemtgieement or
instrument, if an assessment of the benefits and costs has already
been made and the assessment was made for, or is relevant to,
the ACT;

(i) a proposal to make, amend or repeal rules of court;

() a matter advance notice of which would lgleassomeone to gain
unfair advantage;

(k) an amendment of a fee, charge or tax consistent with announced
government policy.

A regulatory impact statement also need not be prepared for the
proposed law if, or to the extent that, it would be agairesptiblic
interest because of the nature of the proposed law or the
circumstances in which it is made.

Example

A law may need to be made urgently for controlling the spread of a disease or
dealing with another urgent situation.

Note 1 An example is part dhe Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (see this Act,
s126 and s 132).

Note 2 Section 32 and s 34 also state other circumstances when a regulatory
impact statement is not required.

When must regulatory impact statement be presented?

This section applies if a regulatory impact statement for a proposed
subordinate law or disallowable instrument (greposed law has
been prepared and the proposed law is made.

The statemermust be presented to the Legislative Assembly with the
subordinate law or disallowable instrument.
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instruments
Failure to comply with requirements for regulatory impact statements

Section 38

Part 5

38

(1)

(2)

(3)

3 Failure to comply with
requirements for regulatory
Impact statements

Effect of failure to comply with pt 5.2

Failure to comply with pars.2 (Requirements for regulatory impact
statements) in relation to a subordinate law or disallowable
instrument (théaw) does nad

(@ affect the | awbds validity; or

(b) create rights or impose legally enforceable obligations on the
Territory, a Miniser or anyone else.

In addition, a decision made, or appearing to be made, undé:.part
is final.

In this section:

decisioninclude®

(a) conduct engaged in to make a decision; and
(b) conduct related to making a decision; and

(c) failure tomake a decision.
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Section 39

Chapter 6 Making, notification and

numbering of statutory
instruments

Part 6.1 General

39

40

41
1)

(2)

3)

Meaning of matterd ch 6

In this chapter:

matter, in relation to a statutory instrument, includes circumstance,
person, place and purpose.

Presumption of validity

It is presumed, unless the contrary is proved, that all conditions and
steps required for the making of a statutory instrument have been
satisfied and carried out.

Making of certain statutory instruments by Executive

This secton applies if an Act authorises or requires the Executive to
make a subordinate law or disallowable instrument.

The subordinate law or disallowable instrument is taken to be made
by the Executive &

(@) it is signed by 2 or more Ministers who aremieers of the
Executive; and

(b) 1 of the signing Ministers is the responsible Minister.

A subordinate law or disallowable instrument made in accordance
with subsection (2) is taken to be made when it is signed by the second
Minister signing.
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Section 41

(4) Subsection (2) (b) does not apply if the responsible Minister cannot
sign because he or she is absent from the ACT, ill or on leave.

(5) In this section:
responsible Ministemean$
(a) the Minister for the time being administering the Act; or

(b) if, for the time being, different Ministers administer the Act in
relation to different matteds

() if only 1 Minister administers the Act in relation to the
relevant mattéy that Minister; or

(i) if 2 or more Ministers administer the Act in relation to the
relevant matted any of the Ministers; or

(i) if subparagraph (ii) does not apply and, for the time being,
2 or more Ministers administer the Actny of the
Ministers;

but does not include a Minister for the time being acting on behalf of
the Minister or 2r more Ministers.
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Section 42

Part 6.2 Making of statutory instruments

42

(1)

(2)

3)

(4)

generally

Power to make statutory instruments

If an Act or statutory instrument gives a power that can be exercised
by making an instrument, the Act or statutory instrument gives power
to make the instrument.

Example

An Act gives a Minister power to approve codes of practice, but does not require
the approval to be in writing or to be given by a particular instrument. The power
can be exercised by giving a written approval. The Act, thexegives power to
make an instrument, namely, a written approval.

Note  An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears k&6 and
s 132).

If an Act or statutoy instrument gives power to make an instrument
that would be a legislative instrument, the power can only be
exercised by making an instrument.

Examples
See examples to s §8) and s 25%3).

If an Act or statutory instrument gives power to makénatrument,
the power may be exercised from time to time.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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Making, notification and numbering of statutory instruments
Making of statutory instruments generally

43

(1)

(2)

Statutory instruments to be interpreted not to exceed
powers under authorising law

A statutory instrument is to be interpreted as operating to the full
extent of, but not to exceed, the power given by the Act or statutory
instrument under which it is made (thethorising law).

Without limiting subsection (1), if a provision of a statutory
instrument would, apart from this section, be interpreted as exceeding
powe

(a) the provision is valid to the extent to which it does not exceed
power; and

(b) the remainder of the instrument is not affecte

Example 1

The Agriculture Services Determinatio®001, pt 4 exceeds the determination
making power given by th&griculture Services Act 20@ypothetical) The other
provisions of the determination are within power.

The determination (apart from p) dperates effectively. Pt 4 is treated as if it did
not form part of the determination and is disregarded.

Note The kind of interpretation indicated in example 1 is known as a divisible
interpretation of the determination.

Example 2
The Goats Regulatio2001(hypotheticalis made under th&oats Act 2001 The

Goats Regulation2001 s 39 seeks to impose rules about

the Act only gives power to make regulations about goats.

Section 39 is read r e smentioned goatse linyothdr 6r e ad
words, the section is effective but treated as if it applied only to goats.

Note The kind of interpretation indicated in example 2 is known as a
distributive interpretation of the regulation.

Example 3

The Wombat Protection Act@®3 (hypothetical) provides that the Minister may
appoint a Wombat Advocate. The instrument making the appointment states that
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Making of statutory instruments generally Part 6.2

Section 43

3)

(4)

(5)

the appointment is for 5 years, but the maximum term of appointment authorised
under the Act is 4 years.

The instrumentisreade st ri ctively (6read downdé) as
other words, the instrument is effective but the appointment is only valid for
4 years.

Note 1 The kind of interpretation indicated in example 3 is known as a
distributive interpretation of th@strument.

Note 2 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears $sk%6 and
s 132).

Without limiting subsection (1), if the application of a provision of a
stdutory instrument to a matter would, apart from this section, be

i nterpreted as exceeding power, t
matters is not affected.

Example

The Community Safety Order 2004 expressed to apply to all members of the
community wihout qualification although it is in fact made under Bhélding
Industry (Safety) Act 200@ypothetical). That Act is restricted in its operation to
the building industry. The order is cast in such wide terms that it cannot be
interpreted divisibly odistributively. However, the order applies to entities such
as XYZ Constructions Pty Ltd because it is a company in the construction industry.

This section is in addition to any provision of the statutory instrument
or authorising law.

This setion is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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Section 44
44 Power to make statutory instruments for Act etc

(1) If an Act or statutory instrument (ttaithorising law) authorises or
requires the making of a statutory instrument for the authorising law
or another Act or statutory instrument (tbther law), the power
authorises a statutory instrument to be made in relation to any matter
tha®

(a) is required or permigd to be prescribed by the authorising law
or other law; or

(b) is necessary or convenient to be prescribed for carrying out or
giving effect to the authorising law or other law.

(2) Subsection (1) applies to the authorising law even though the
authorisng land

(a) only authorises the making of a statutory instrument for the
authorising law; or

(b) also authorises or requires the making of a statutory instrument
about a particular matter.

(3) Power given by the authorising law to make a statutoryunstnt
about a particular matter does not limit power given by the
authorising law or other law to make a statutory instrument (whether
or not of the same kind) about any other matter.

(4) This section is a determinative provision.

Note See s 5 for the mamg of determinative provisions, and s 6 for their
displacement.
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Section 45

45

(1)

(2)
3)

(4)

Power to make court rules

The power of an entity to make rules for a court includes power to
make rules in relation to any matter necessary or convenient to be
prescribed forcarrmig out or giving effect
under any law that authorises or requires anything to be done in or in
relation to the court.

This section is additional to section 44.

This section is a determinative provision.

Note See s 5 fothe meaning of determinative provisions, and s 6 for their
displacement.

In this section:
courtincludes a tribunal

disallowable instrument for a Commonwealth Act, means an
instrument that can be disallowed under ltegislative Instruments
Act 2003 (Cwilth), part 5 (Parliamentary scrutiny of legislative
instruments), including that part, or provisions of that part, applied by
another Commonwealth law.

law mean$

(&) an Act, subordinate law or disallowable instrument; or

Note A reference to an Act, subordinate law or disallowable instrument
includes a reference to a provision of the Act, law or instrument
(sees 7,s8and s 9).

(b) a Commonwealth Act or a difavable instrument under a
Commonwealth Act (or a provision of such an Act or
instrument).
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Making, notification and numbering of statutory instruments
Making of statutory instruments generally

46

(1)

(2)

®3)

(4)

a7

(1)

Power to make instrument includes power to amend or
repeal

Power given under an Act or statutory instrument @b#horising
law) to make a statutory instment includes power to amend or
repeal the instrument.

The power to amend or repeal the instrument is exercisable in the
same way, and subject to the same conditions, as the power to make
the instrument.

Examples

1 If the instrument is a disallowabiestrument, an amendment or repeal of the
instrument is also a disallowable instrument.

2 If the instrument is a notifiable instrument, an amendment or repeal of the
instrument is also a notifiable instrument.

3 If notice of the making of the instrument stilbe published in a newspaper,
notice of an amendment or repeal of the instrument must also be published in
the newspaper.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which jiears (sese126 and
s 132).

Despite subsection (1), a form that is a legislative instrument may be
repealed or repealed and remade (with or without changes), but may
not be amended.

This section is a determinative provision.

Note See s 5 fothe meaning of determinative provisions, and s 6 for their
displacement.

Statutory instrument may make provision by applying law
or instrument

This section applies if an Act, subordinate law or disallowable
instrumenttheauthorising law) authorigs or requires the making of
a statutory instrument (threlevant instrumeny about a matter.
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Section 47

(2) The relevant instrumentay make provision about the matter by
applyingan ACT lawd

(a) asin force at a particular time; or
(b) as in force from time tarhe.

(3) The relevant instrumentnay make provision about the matter by
applying a law of another jurisdiction, or an instrument, as in force
only at a particular time.

Note For information on the operation of s (3), see the example®)o s

(4) If the relevant instrument makes provision about the matter by
applying a law of another jurisdiction or an instrument, the following
provisions apply:

(a) if subsection (3) is displaced by, or under authority given by, an
Act or the authorising la@ the law ofthe other jurisdiction or
instrument is applied as in force from time to time;

Note For the displacement of s (3), see s 6, examples 1 and 2.

(b) if subsection (3) is not so displaced and the relevant instrument
does not provide that the law of the otharisdiction or
instrument is applied as in force at a particular &intlee law or
instrument is taken to be applied as in force when the relevant
instrument is made.

Examplesd s (4) (b)

1 The Locust DamageCompensation Determination 2003 hypothetical
disallowable instrument) provides for the making of claims against a
compensation fund. Section 43 states that disputes about claims must be
decided in accordance with ti®mmercial Arbitration Act 198INSW) (the
NSW Ac) as in force from time to time. The determination is made on 1
August 2003. The Act under which the determination is made does not
displace s (3). Therefore, even thowg#3 purports to apply tHéSW Actas
in force from time to time, theNSW Act as in force on 1 August 2003 is
applied by the determination.
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Making of statutory instruments generally

(5)

(6)

2 The Locust Damage Compensation Determination 2{@%ntioned in
example 1), s 43 states that disputes about claims must be détided
accordance with theommercial Arbitration Act 198NSW) (theNSW Ac),
but does not state that tiéSW Actis to be applied as in force from time to
time or at a particular time. The determination is madeAngust2003. The
Act under which the determination isade does not displace s (3). Therefore,
the NSW Actas in force on 1 August 2003 is applied by the determination.

Note An example ipart of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE&%sand
s 132).

If a law of another jurisdiction or an instrument is applied as in force
at a particular time, the text die law or instrument (as in force at
that time) is taken to be a notifiable instrument made under the
relevant instrument by the entity authorised or required to make the
relevant instrument.

If subsection (3) is displaced and a law of another juigdi or an
instrument is applied as in force from time to time, the text of each of
the following is taken to be a notifiable instrument made under the
relevant instrument by the entity authorised or required to make the
relevant instrument:

(@) the law or instrument as in force at the time the relevant
instrument is made;

(b) each subsequent amendment of the law or instrument;

(c) if the law or instrument is repealed and remade (with or without
changes) the law or instrument as remade and each subseque
amendment of the law or instrument;

(d) if a provision of the law or instrument is omitted and remade
(with or without changes) in another law or instrundetite
provision as remade and each subsequent amendment of the
provision.
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Section 47

(7) The authorising M or, if the relevant instrument is a subordinate law
or disallowable instrument, the relevant instrument may provide
thad

(a) subsection (5) or (6) does not apply to the relevant instrument;
or

(b) subsection (5) or (6) applies with the modificatiotades] in the
authorising law or relevant instrument.

(8) If a provision of an Act, subordinate law or disallowable instrument
authorises or requires the application of a law or instrument, the
provision authorises the making of changes or modificatiornketo
law or instrument for that application.

(9) This section is a determinative provision.

Examplesd s (3) and s (9)

Here are 2 examples about the operation of s (3) gnadif® first illustrates how
s (3) might be displaced and the second illustrates & law of another jurisdiction
that applies as in force from time to time would opérate

1 The effect of s (3) and s (9), and s (10), algblying is that if it is intended to
apply, adopt or incorporate a law or instrument as in force from time to time,
the authorising law would need to expressly displace s (3) (as illustrated in s
6, examples of different kinds of displacement, exampl®rlindicate a
manifest contrary intention (as illustrated in example 2 in those examples).

2 TheABC Regulation 200@nade under a provision like those illustrated fn s
examples of different kinds of displacement, examples 1 and 2) provides that
noise measureemts are to be taken in accordance with the NSW noise control
manual as in force from time to time. The effect of AlBC Regulation 2001
is that whenever the NSW noise control manual is amended in future, the noise
measurements must be taken in accordavith the manual as last amended.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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Section 47

(10) In this section:

ACT lawmeans an Act, subordinate law or disallowable instrument.

Note A reference to an Act, subordinatewleor disallowable instrument
includes a reference to a provision of the Act, law or instrument (5ee s
s 8ands?9).

applyingincludes adopting or incorporating.

Note See also s 157 (Defined teiimsgher parts of speech and grammatical
forms).

disallowable instrument for a Commonwealth Act, means an
instrument that can be disallowed under ltlegislative Instruments
Act 2003 (Cwlth), part 5 (Parliamentarycritiny of legislative
instruments), including that part, or provisions of that part, applied by
another Commonwealth law.

instrument includes a provision of an instrument, but does not
include an ACT law or a law of another jurisdiction.

law of another juisdiction mean$

(@) a Commonwealth Act or a disallowable instrument under a
Commonwealth Act; or

(b) a State Act, or any regulation or rule under a State Act; or

(c) a New Zealand or Norfolk Island Act, or any regulation or rule
under a New Zealand dlorfolk Island Act; or

(d) a provision of a law mentioned in paragraphs (a) to (c).
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Section 48

48 Power to make instrument includes power to make
different provision for different categories etc

(1) Power given under an Act or statutory instrument to make aatatu
instrument includes power
(a) to make different provision in relation to different matters or

different classes of matters; or
(b) to make an instrument that applies differently by reference to
stated exceptions or factors.

(2) Without limiting sWbsection (1), power given under an Act or
statutory instrument to make a statutory instrument about particular
matters includes power to make a statutory instrument abodt@ny
more of the matters or a particular class of the matters.

(3) For this sedbn, a class may consist of a single matter.

(4) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
49 Single instrument may exercise several powers or satisfy
several requirements
(1) Power given under an Act or statutory instrument may be exercised
with any other power to make a single instrurdent
(@) whether or not the powers are exercised in relation to separate
provisions, some of the same provisions, or all of tbgipions,
of the instrument; or

(b) whether or not the other powers are given under the same Act or
statutory instrument, another Act or statutory instrument or any
other territory law.

(2) A statutory instrument is takén
(@) to be made under each powgven under territory law under

which it could be made; and
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Making of statutory instruments generally

3)

(4)

50

(1)

)

51

(1)

(2)

(b) to satisfy each requirement under territory law that it could
satisfy.

Without limiting subsection (2), that subsection applies to an
instrument even thou@h

(@) it is stated to be nie under a particular territory law (the
authorising law) or a particular provision of the authorising law;
and

(b) itis stated to be made for a particular territory law (dogiiring
law) or a particular provision of the requiring law.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Relationship between authorising law and instrument
dealing with same matter

If an Act or statutory instrument (tlauthorising law) gives power

to make a statutory instrument about a matter, the instrument may
make provision in relation to a particular aspect of the matter even
though provision is made by the authorising law in relation to another
aspect of the matter an relation to another matter.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Instrument may make provision in relation to land by
reference to map etc

This section applies if an Act or statutory instrument authorises or
requires provision to be made by statutory instrument in relation to
land or waters.

Provision may be made by referencé to

(a) a particular map or plan held by an entity; or
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Section 52

52
1)

(2)

3)

(4)

(b) a paricular entry in a register kept by an entity;

if the map, plan or register is available for inspection (on the internet
or otherwise) by members of the public, whether or not on payment
of a fee.

Instrument may authorise determination of matter etc

This section applies if an Act or statutory instrument étinorising
law) authorises or requires provision to be made about a matter by
statutory instrument.

A statutory instrument made under the authorising law may make
provision about the mattéry authorising or requiring a stated entity
to make provision about the matter, or any aspect of the matter,
whether or not from time to time.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, afidos their
displacement.

In this section:

provision for a matter, includes determining or regulating the matter,
applying the instrument to the matter, being satisfied or forming an
opinion about anything relating to the matter, or doing anythisg el
in relation to the matter.

Example

If an Act provides that an application is to be in a prescribed form, a regulation
made under the Act may provide that the form is to be a form approved by the
Minister.

Note An example is part of the Act, is not exlstive and may extend, but does
not limit, the meaning of the provision in which it appears s and
s 132).
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Section 53
53 Instrument may prohibit
(1) If an Act or statutory instrument authorises or requires a matter to be
regulated (however described) byatutory instrument, the power
may be exercised by prohibiting by statutory instrument the matter or
any aspect of the matter.
(2) This section is a determinative provision.

54

(1)

(2)

(3)

Note See s 5 for the meaning of determinative provisions, and s 6 for their
dispgacement.

Instrument may require making of statutory declaration

If an Act or statutory instrument (tleuthorising law) gives power
to make a statutory instrument, the instrument may require the
making of a statutory declaration.

Note The Statutory Declarations Act 195@€wilth) applies to the making of
statutory declarations under territory laws (see that Act, s 5).

Subsection (1) appliés

(@) whether ornot the authorising law authorises or requires
penalties to be prescribed by instrument; and

(b) if the authorising law authorises or requires penalties to be
prescribed by instrumedtirrespective of the level of penalties
that may be prescribed.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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Section 55

Part 6.3 Making of certain statutory

instruments about fees

55 Definitionsd pt 6.3
In this part:
feeincludes a charge or athamount.
providea service includes exercise a function.
serviceincludes a function or facility.
56 Determination of fees by disallowable instrument
(1) This section applies if an Act (tlaithorising law) authorises fees to
be determined for an Act statutory instrument (theslevant law.
(2) The authorising law authorises a fee to be determined in relation to
any matter under or related to the relevant law.
(3) To remove any doubt, a fee may be determined for a provision of the
relevant law evethough the provision does not mention a fee.
Example
The X Act, s 15 provides for a person to apply for an approval but makes no mention
of a fee for the approval. However, the Act, s 79 (1) provides:
(1) The Minister may determine fees for this Act.
Because s 79 (1) permits a fee to be
in relation to s 15 and the Minister may, in writing, determine an application fee for
the approval.
Note 1 The determination of a fee by a Minister under an Act issalldwable
instrument and must be in writing (see s 9 (1) (b) and s 42 (2)).
Note 2 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears %6 and
s 132).
(4) A fee maybe determinedl
() by stating the fee; or
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Making of certain statutory instruments about fees

(5)

(b) by setting a rate, or providing a formula or other method, by
which the fee is to be worked out; or

(c) by a combination of a stated fee and a rate, formula or other
method.

Examplesd different methods of determining fees

An instrument may determine a fee by statingaamunt (eg $250), or a rate
(eg$7.50 per kilogram). An instrument may also determine a fee by providing a
formula. For example, the fee for a licence issued for part of a year could be worked
out using the following formula:

wholeandpartmonthdor whichlicenceissuec
12

annuafee 3

The determinatiod
(a) must provide by whom the fee is payable; and
(b) must provide to whom the fee is to be paid; and

(c) may make provision about the circumstances in which the fee is
payable; and

(d) may male provision about exempting a person from payment of
the fee; and

(e) may make provision about when the fee is payable and how it is
to be paid (for example, as a lump sum or by instalments); and

() may mention the service for which the fee is payadoe;

(g) may make provision about waiving, postponing or refunding the
fee (completely or partly); and

(h) may make provision about anything else relating to the fee.

Exampled par (a)
a provision that the owner for the time being of a vehicle is liablarffgrunpaid
registration fee

Examplesd par (c)
1 a provision that a document prepared and submitted in accordance with a
condition imposed under the Act be accompanied by a fee
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Section 57

57

(6)

(1)

(2)

3)

2 a provision that royalty ceases to be payable if the percentage of recoverable
minerals is less than the prescribed limit

Examplesd par (e)

1 aprovision that a levy is payable within 30 days after the day goods are sold

2 aprovision that, if a licensee fails to pay an instalment payable in the financial
year within 14 days after ¢hday it is payable, all remaining instalments
payable in the financial year become payable

Exampled par (9)

a provision that a stated official may waive all or part of a charge in stated
circumstances, including if the official is satisfied about a stEtedmstance

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Fees payable in accordance with determination etc

A fee determined by a disallowable instrumentpayable by the
person by whom the fee is payable under the determination, in
relation to the service (if any) mentioned in the determination and in
accordance with the determination, to the person to whom the fee is
payable under the determination.

If a service is mentioned in the determination, the fee is payable
before the service is provided unless the determination provides
otherwise.

If the fee is payable in relation to a service mentioned in the
determination and the fee has not been paigccordance with the
determination, n@ne is obliged to provide the service.

Examples

1 Ifafee for a service is payable in advance under a disallowable instrument and
the fee is not paid, there is no obligation to provide the service.
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(4)

(5)

58
1)

)

2 If fees for sevices over a period of time are payable by instalment under a
disallowable instrument and the person paying the fees falls behind in
payments on the instalments, there is no obligation to provide further services
for the person.

Note An example is part dhe Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears $sE26 and
s 132).

Subsection (3) applies to a service even though, apart from that
subsection, someone is under a duty to providsd¢héce.

Example

A provision of an Act provides that a
of the licence applies to the registrar for its renewal before the end of the licence
term. If a fee is determined for renewal of the licence, thetragis not required

to renew the licence unless the fee is paid.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Regulations may make provision about fees
This section applies if an Act (tlaithorising law)d

(a) authorises or requires fees to be determined for the authorising
law, or another Act or a statutory instrument (ies lavy; and

(b) the authorising law authorises the making of regulationthéy
Executive.

A regulation under the authorising law may make provision in
relation t@

(a) the payment, collection and recovery of determined fees; and

(b) the waiver, postponement or refund of the fees (completely or
partly); and
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Section 58

3)

(4)

(5)

(6)

(7)

(8)

(c) anything e$e about which provision may, under section 56
(Determination of fees by disallowable instrument), be made by
determination in relation to determined fees.

The power mentioned in subsection (&) includes power to make
provision in relation to an ¢éitlement to a waiver, postponement or
refund of determined fees in circumstances prescribed by regulation
(including the removal of a statutory capacity).

A regulation or the authorising law may make provision in relation to
the payment of determinddes by cheque or credit card, including,

for example, the consequences of a cheque not being honoured on
presentation or a credit card transaction not being honoured.

A regulation or the authorising law may make provision in relation to
the removabf a statutory capacity if any determineddee

(&) is not paid when it is required to be paid; or

(b) is paid by cheque and the cheque is not honoured on
presentation; or

(c) is paid by credit card and the credit card transaction is not
honoured.

A regulation or the authorising law may make provision in relation to
the restoration of a statutory capacity (whether prospectively or
during any past period).

This section is in addition to any provision of the authorising law or
fees law.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

(9) In this section:
credit cardincludes debit card.
R115 Legislation Act 2001 page 57
21/12/18 Effective: 21/12/18-30/06/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 6 Making, notification and numbering of statutory instruments
Part 6.3 Making of certain statutory instruments about fees

Section 58

removal of a statutory capacity, includes suspension, cancellation,
revacation, withdrawal, surrender or other prescribed restriction or
termination of a statutory capacity under the fees law or authorising
law.

statutory capacityincludes an accreditation, approval, assessment,
authority, certificate, condition, decision, dahination, exemption,
licence, permission, permit, registration or other prescribed thing
giving a status, privilege or benefit under the fees law or authorising
law (whether or not required under either law for doing anything).
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Numbering and notification of legislative instruments Part 6.4
Section 59
Part 6.4 Numbering and notification of

legislative instruments

59 Numbering

(1) The legislative instruments registered in each year must be numbered
by the parliamentary counsel as nearly as practicable in the order in
which they are notified.

(2) However, the parliamentary gosel magp

(a) allocate different kinds of legislative instruments to different
series for numbering purposes; or

(b) add distinguishing letters to numbers to indicate the kind of
legislative instrument.

Examples

1 The parliamentary counsel may numberbardinate laws, disallowable
instruments, commencement notices and other legislative instruments in
different series.

2 The parliamentary counsel may add the |
registered subordinate | aws,gistardde | etter s
di sall owable instruments and the Il etters

commencement notices.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears ¢skE#6and
s 132).

(3) Also, a regulation may provide that this section does not apply to a
notifiable instrument of a kind prescribed by regulation.

60 Correction etc of name of instrument

(1) This section applies if a legislative instrument, or a statutory
instrument entered on the register under sectigi3)l 9% unnamed or
the name it gives to itsélf

(&) includes a year that is not the year in which the instrument was
notified; or
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(2)

3)

(b) is the same as another instrument that has been, or is to be,
notified under this Act; or

(c) includes a number that is not consecutive with other instruments
that have been notified under this Act; or

(d) does not include a number that would give the instrument a
unique name; or

(e) is otherwise not in accordance withri@nt legislative drafting
practice.

Exampled par (c)

A | egislative i nsXYZ Amandment Rues20@Boh3 6 .n a me
Legislative i nst iX¥ZienandsentRile 2800 (NB £XYZ6 a me s
Amendment Rule 2000 (Nod2) a XYd Amendment Rul200O0 (No 3 have
already been notified under the Act

Exampled par (d)
A |l egislative i n¥/ZAmenmentRulk 2080 (Nbh)e n a me

Exampled par (e)

A |l egislative i nXYYAumendmerit Ortlea202{(Ndd) nTahnee
instrument was made under tk¥Z Act 200@the authorising Acl). The name of

the instrument does not correctly reflect the name of the authorising Act.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the maning of the provision in which it appears (sd26 and
s 132).

The parliamentary counsel may, before notifying the instrument
under this Add

(a) add a name to an unnamed instrument; or

)

0

(b)) amend the instrumentds urramme t o

legislative drafting practice.

If the name of an instrument is added or amended under this section,
the instrument has effect for all purposes as if the instrument were
made with the name as added or amended.
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Section 60A

(4) If the name of an instrumerd added or amended under this section,
the parliamentary counsel may make a corresponding change to any
explanatory statement or regulatory impact statement for the
instrument.

60A Correction of name of explanatory statement etc

(1) This section applies an explanatory statement or regulatory impact
statement for a legislative instrumént

(@ does not i ncl ude t he I nstrument 6
appropriate place; or

(b)) includes a reference to the i1 nstr.
incorrect.

(2) The parliamentary counsel may, before entering the statement in the

registed

@ include the instrumentds number or
in the statement; or

(b) correct the reference to the instr

61 Notification of legislative instruments

(1) If alegislative instrument is made, an authorised person for making a
notification request for the instrument may ask the parliamentary
counsel to notify the making of the instrument.

(2) If an authorised person for making a fiosition request for a
legislative instrument asks the parliamentary counsel to notify the
making of the instrument and complies with the requirements (if any)
prescribed by regulation (whether in relation to the form of the
instrument, in relation to thmaking of the request or otherwise), the
parliamentary counsel must

(@) notify the making of the instrument in the register; or
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Section 61

(b) ifitis not practicable to notify the making of the instrument in
the registed notify the making of the instrument in ather
place the parliamentary counsel considers appropriate.

Examplesd other places
1 another government website
2 outside the Legislative Assembly

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of thevision in which it appears
(see €126 and s 132).

(3) The making of the legislative instrument is notified in the register by
entering in the registér

(a) a statement that the instrument has been made; and
(b) the text of the instrument.

(4) The m&ing of the legislative instrument is notified under
subsectior{2) (b) byd

(a) publishing the text of the instrument in the place decided by the
parliamentary counsel under subsection(i2) or

(b) publishing in that place a statement &at
(i) the instrument has been made; and

(i) copies of the instrument can be obtained at a stated place
or stated places (whether by purchase or otherwise).

(5) If the making of the legislative instrument is notified under
subsectior{2) (b), the parliamentary cosal must as soon as
practicable enter in the regiser

(a) a statement that the instrumént
(i) has been made; and
(i) was notified in the stated place on a stated date; and

(b) the text of the instrument.
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Section 61

(6) If the making of the legislative instriemt is notified by publishing
the statement mentioned in subsection (I64) copies of the
instrument must be available on the day of publication, or as soon as
practicable after that day, at the stated place or each of the stated
places.

(7) If on that chy no copies of the legislative instrument are available at
the stated place or any of the stated places, the parliamentary counsel
must give the Minister a statemént

() that copies of the instrument were not available; and
(b) explaining why they weraot available.

(8) The Minister must present the statement to the Legislative Assembly
not later than 6 sitting days after receiving it.

(9) Despite subsection (2), the parliamentary counsel may notify the
making of a legislative instrument even thoughrequirement
prescribed by regulation for subsection (2) (&escribed
requiremenj is not complied with.

(10) The notification of a legislative instrument is valid even if
(a) a prescribed requirement was not complied with; or

(b) the notification wa made on the request of a person who was
not, or was no longer, a delegate of an authorised person for
making a notification request for the instrument.

(11) This section is a determinative provision.

Note See s 5 for the meaning of determinatprevisions, and s 6 for their
displacement.

(12) In this section:

authorised personfor making a notification request for a legislative
instrument, meards

(@) the maker of the instrument; or
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Section 62

(b) for a legislative instrument made by the ExecuigeMinister
or directorgeneral or

(c) for a legislative instrument made by a Minigiex
directorgeneral or

(d) for a legislative instrument made by the rataking
committe®

() the secretary of the committee; or

(i) the registrar of a court or tribunal relation to which the
instrument applies; or

(e) for any other legislative instrument made by a court or tribunal,
or by a member (however described) of a court or trildutizd
registrar of the court or tribunal; or

(H for any other legislative ingtment (other than an instrument
prescribed by regulation for this paragrapl@directorgeneral
or

(g) for a legislative instrument prescribed by regulation for this
paragrapB a person prescribed by regulation as an authorised
person for making a notdation request for the instrument.

rule-making committee means the rulenaking committee
established under th@ourt Procedures Act 2004

62 Effect of failure to notify legislative instrument

(1) A legislative instrument is not enforceable by or against the Territory
or anyone else unless it is notified.

(2) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their

displa@ment.
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Section 63

63 References to notification of legislative instruments
In an Act or statutory instrument, a reference toniication of a
legislative instrument is a reference to the instrument having been
notified in the register the gazette or otherwise nder
section61 (2) (b).
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Chapter 7 Presentation, amendment and disallowance of subordinate laws and
disallowable instruments

Section 64

Chapter 7 Presentation, amendment and
disallowance of subordinate
laws and disallowable
Instruments

Note In this chapter, a reference to a subordinate law or disallowable
instrument includes a reference to a provision of a subordinate law or
disallowable instrument (see s 8 (2) and s)¥ (2

64 Presentation of subordinate laws and disallowable
instruments

(1) A subordinate law or disallowable instrument must be presented to
the Legislative Assembly not later than 6 sitting days after its
notification day.

(2) If a subordinate law or dilawable instrument is not presented in
accordance with subsection (1), it is taken to be repealed.

(3) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

65 Disallowance by resolution of Assembly

(1) This section applies if notice of a motion to disallow a subordinate
law or disallowable instrument is given in the Legislative Assembly
not later than 6 sitting days after the day it is presented to the
Assembly.

(2) If the Legislative Assembly passes a resolution to disallow the
subordinate law or disallowable instrument, it is taken to be
repealed

(&) on the day after the day the disallowance is notified; or
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disallowable instruments

Section 65A

3)

(4)

(5)

(6)

(b) if the resolution provides that it takes effect on the deey t
resolution is passédthat day.

For this chapter, the Legislative Assembly is taken to have passed a
resolution to disallow the subordinate law or disallowable instrument
if, at the end of 6 sitting days after the day the notice is §iven

(a) thenotice has not been withdrawn and the motion has not been
called on; or

(b) the motion has been called on and moved, but has not been
withdrawn or otherwise disposed of.

If subsection (3) applies, the resolution is taken to be the resolution
set outin the motion for the resolution.

A disallowance under this section has effect for all purposes as if it
were a repeal made by an Act.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s thdo
displacement.

65A Notification of disallowance by resolution of Assembly
(1) Ifasubordinate law or disallowable instrument is disallowed, or taken
to have been disallowed, under section 65, the Speaker must ask the
parliamentary counsel to nfytithe disallowance.
(2) If the Speaker asks the parliamentary counsel to notify the
disallowance, the parliamentary counsel rdust
(a) notify the disallowance in the register; or
(b) ifitis not practicable to notify the disallowance in the register
natify the disallowance in another place the parliamentary
counsel considers appropriate.
Examplesd other places
1 another government website
2 outside the Legislative Assembly
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Section 65A
Note An example is part of the Act, is not exhaustive and may extend,
but does nalimit, the meaning of the provision in which it appears
(see s126 and s 132).
(3) If the Speaker asks the parliamentary counsel to notify the

(4)

(5)

disallowance on a particular day, the parliamentary counsel must
notify the disallowance on that day unless impracticable to do so.

The disallowance is notified in the register by entering in the
registed

(a) a statement that the subordinate law or disallowable instrument
has been disallowed under section 65; and

(b) the text of the resolution passed,taken to have been passed,
by the Legislative Assembly under section 65; and

(c) the day when the resolution was passed or taken to have been
passed; and

(d) the day when the subordinate law or disallowable instrument is
taken to be repealed becaw$¢he resolution.

The disallowance is notifieahder subsection (2) (b) by publishing in
the place decided by the parliamentary counsel under that
subsectiod

(a) a statement that the subordinate law or disallowable instrument
has been disallowaghder section 65; and

(b) the text of the resolution passed, or taken to have been passed,
by the Legislative Assembly under section 65; and

(c) the day when the resolution was passed or taken to have been
passed; and

(d) the day when the subordinatevlar disallowable instrument is
taken to be repealed because of the resolution.
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(6) If the disallowance is notifiedunder subsection (Zb), the
parliamentary counsel must enter in the register

(a) a statement that the subordinate law or disallowaisteument
has been disallowed under section 65; and

(b) a statement that the disallowance was notifieder subsection
(2) (b) in a stated placen a stated date; and

(c) the text of the resolution passed, or taken to have been passed,
under section 65nd

(d) the day when the resolution was passed or taken to have been
passed; and

(e) the day when the subordinate law or disallowable instrument is
taken to be repealed because of the resolution.

(7) This section is a determinative provision.

Note Sees 5 for the meaning of determinative provisions, and s 6 for their
displacement.

66 Revival of affected laws
(1) This section appliesdf

(a) a subordinate law or disallowable instrument (theallowed
law) is taken to be repealed under section(Bresentation of
subordinate laws and disallowable instruments) or section 65
(Disallowance by resolution of Assembly); and

(b) the disallowed law repealed or amended an Act or statutory
instrument (thaffected lavy; and

(c) the repeal or amendment lkasnmenced.

(2) The affected law is revived, from the beginning of the day after the
disallowed law is taken to have been repealed, as if the disallowed
law had never been made.
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(3) This section is a determinative provision.

Note See s 5 for the meaning determinative provisions, and s 6 for their
displacement.

67 Making of instrument same in substance within 6 months
after disallowance

(1) This section applies if a subordinate law or disallowable instrument
(thedisallowed lawy is disallowed under seon 65 (Disallowance by
resolution of Assembly).

(2) A subordinate law or disallowable instrument the same in substance
must not be made within 6 months beginning on the day of the
disallowance unless the Legislative Assemblydhas

(a) rescinded the resdion that disallowed the disallowed law; or
(b) by resolution, approved the makingdof

(i) a subordinate law or disallowable instrument in those
terms; or

(i) a subordinate law or disallowable instrument the same in
substance as the disallowed law.

(3) A subordinate law or disallowable instrument made in contravention
of this section is void.

(4) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

68 Amendment by resolution of Assembly
(1) In this section:

amendmentdoes not include an amendment that would have the
effect of waiving or changing any fee, charge, penalty or other
amount payable to the Territory.
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disallowable instrumentioes not include a determinationfeés or
charges by a Minister under an Act or subordinate law.

(2) This section applies if notice of a motion to amend a subordinate law
or disallowable instrument is given in the Legislative Assembly not
later than 6 sitting days after the day it isggnted to the Assembly.

(3) If the Legislative Assembly passes a resolution to amend the
subordinate law or disallowable instrument, it is amended
accordingly
(a) on the day after the day the amendment is notified; or
(b) if the resolution provides &t it takes effect on the day the

resolution is passédthat day.

(4) For this chapter, the Legislative Assembly is taken to have passed a
resolution to amend the subordinate law or disallowable instrument
if, at the end of 6 sitting days after the daytléce is gived
(&) the notice has not been withdrawn and the motion has not been

called on; or
(b) the motion has been called on and moved, but has not been
withdrawn or otherwise disposed of.

(5) If subsection (4) applies, the resolution is takebadhe resolution
set out in the motion for the resolution.

(6) An amendment under this section has effect for all purposes as if it
had been made by an Act.

(7) Without limiting subsection (6), section 83 (Consequences of
amendment of statutory instremt by Act) applies to the amendment
as if it had been made by an Act.

(8) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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69 Notification of amendments made by resolution of
Assembly

(1) If a subordinate law or disallowable instrument @neended layis
amended under section 68, the Speaker must ask the parliamentary
counsel to notify the amendment.

(2) If the Speaker asks the parliamentary counsel to notify the
amerdment, the parliamentary counsel ndust

(a) notify the amendment in the register; or

(b) if it is not practicable to notify the amendment in the register
notify the amendment in another place the parliamentary
counsel considers appropriate.

Examplesd other places

1 another government website

2 outside the Legislative Assembly

Note An example is part of the Act, is not exhaustive and may extend,

but does not limit, the meaning of the provision in which it appears
(see €126 and s 132).

(3) If the Speaker &s the parliamentary counsel to notify the
amendment on a particular day, the parliamentary counsel must notify
the amendment on that day unless it is impracticable to do so.

(4) The amendment is notified in the register by entering in the register

(a) a statement that the amendment of the amended law has been
made under section 68; and

(b) the text of the resolution passed, or taken to have been passed,
by the Legislative Assembly under section 68; and

(c) the day when the resolution was passed certak have been
passed; and

(d) the day when the subordinate law or disallowable instrument is
taken to be amended because of the resolution.
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(5) The amendment is notifiathder subsection (2) (b) by publishing in
the place decided by the parliamentarpumsel under that
subsectiod

(a) a statement that the amendment of the amended law has been
made under section 68; and

(b) the text of the resolution passed, or taken to have been passed,
by the Legislative Assembly under section 68; and

(c) the day wlen the resolution was passed or taken to have been
passed; and

(d) the day when the subordinate law or disallowable instrument is
taken to be amended because of the resolution.

(6) If the amendment is notifiedunder subsection (Zb), the
parliamentarycounsel must enter in the register

(a) a statement that the amendment of the amended law has been
made under section 68; and

(b) a statement that the amendment was notifiedder
subsectior(2) (b) in a stated placen a stated date; and

(c) the text @ the resolution passed, or taken to have been passed,
by the Legislative Assembly under section 68; and

(d) the day when the resolution was passed or taken to have been
passed; and

(e) the day when the subordinate law or disallowable instrument is
takento be amended because of the resolution.

(7) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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70 Making of amendment restoring effect of law within
6 months after amendment

(1) This section applies if a subordinate law or disallowable instrument
(the amended lay is amended under section 68 (Amendment by
resolution of Assembly).

(2) A subordinate law or disallowable instrument the same in substance
as the amendddw before the amendment (tearlier law) must not
be made within 6 months beginning on the day the amendment is
made unless the Legislative Assemblydas

(a) rescinded the resolution that made the amendment; or
(b) by resolution approved the makingof

(i) a subordinate law or disallowable instrument in those
terms; or

(i) a subordinate law or disallowable instrument the same in
substance as the earlier law.

(3) A subordinate law or disallowable instrument made in contravention
of this section is @id.

(4) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

71 Effect of dissolution or expiry of Assembly on notice of
motion

(1) This section appliesdf

(&) notice of motion to disallow or amend a subordinate law or
disallowable instrument is given in the Legislative Assembly not
later than 6 sitting days after the day the instrument is presented
to the Assembly; and

(b) not later than 6 sitting days after the dayrbéce is given, the
Assembly is dissolved or expires; and
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Section 71

(c) atthe time of the dissolution or expdry

() the notice has not been withdrawn and the motion has not
been called on; or

(i) the motion has been called on and moved, but has not been
withdrawn or otherwise disposed of.

(2) For this chapter, the subordinate law or disallowable instrument is
taken to have been presented to the Legislative Assembly on the first
sitting day of the Assembly after the next general election of members
of the Assenbly.

(3) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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Section 72
Chapter 8 Commencement and exercise
of powers before
commencement
72 Meaning of lawd ch 8
In this chapter:
law means an Act or statutory instrument.
Note A reference to an Act or statutory instrument includes a reference to a
provision of the Act or instrument (see s 7 and s 13).
73 General rules about commencement

(1) An Act commences
(a) on the day after its notification day; or

(b) if the Act or another Act provides for a different date or time of
commencement on that date ortahat time.

(2) A legislative instrument commences
(a) on the day after its notification day; or

(b) if an Act or the instrument provides for a later date or time of
commencement on that date or at that time; or

(c) if an Act provides for an earlierdate or time of
commencement on that date or at that time; or

(d) if the instrument, under authority given by an Act, provides for
an earlier date or tindeon that date or at that time.

Examplesd par (b)
1 A subordinate law may provide that it commencesa stated future date or at
a stated time on a stated future date.

2 A disallowable instrument may provide that it commences on the
commencement of a stated law or a stated provision of a stated law.
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3 A notifiable instrument may provide that it commencestioe expiry of a
stated statutory instrument.

4 A notifiable instrument may provide that it commences on the date fixed by a
Commonwealth Minister, by notice in the Commonwealth gazette, under a
stated Commonwealth Act.

Note An example is part of the Ads not exhaustive and may extend, but does

not limit, the meaning of the provision in which it appears $sk%6 and
s 132).

(3) Without limiting subsection (2), if a legislative instrument is notified
on a day after the day or time provided by therument for its
commencement, and subsection (2) (c) or (d) does not apply to the
instrumend

(@) the instrument is valid; but
(b) the instrument commences on the day after its notification day.

(4) A statutory instrument that is not a legislative ingteumt
commences

(a) on the day after the day it is made or, if it is required under an
Act or statutory instrument to be approved (however described)
by the Executive, a Minister or any other entity, the day after the
day it is approved; or

(b) if an Actor the instrument provides for a later date or time of
commencement on that date or at that time; or

(c) if an Act provides for an earlier date or time of
commenceme#t on that date or at that time; or

(d) if the instrument, under authority given by aatAprovides for
an earlier date or tindeon that date or at that time.
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Section 74

Commencement and exercise of powers before commencement

(5)

(6)

74
1)

(2)

This section is subject to the following sections:

(a) section 75 (Commencement of naming and commencement
provisions);

(b) section 76 (Nofprejudicial provision may commence
retrospectively);

(c) section 79 (Automatic commencement of postponed law);

(d) section 79A (Commencement of amendment of uncommenced
law);

(e) section 81 (Exercise of powers between notification and
commencement).

This section is a determinative prsion.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Time of commencement

If an Act commences on a day, it commences at the beginning of the
day unless a different time of commencement is provided b&dhe
another Act, or a commencement notice providing for the
commencement of the Act.

If a statutory instrument commences on a day, it commences at the
beginning of the day unless a different time of commencement is
provided by the instrument, an Aaly a commencement notice
providing for the commencement of the instrument.
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75 Commencement of naming and commencement
provisions

(1) The provisions of law providing for its name and commencement
automatically commence ots notification day
Example
The XYZ Act 2002vas notified on 1 October 2002. It contains the following
provision:

2 Commencement
This Act commences on 1 December 2002.
The provisions of th&XYZ Act 2002roviding for its name and commencement
commence on 1 October 2002.
Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears s and
s 132).

(2) However, i f a provision of t he
notification day, the naming andraonencement provisions are taken
to have automatically commenced
(&) on that commencement; or
(b) if 2 or more provisions of the law commence at different times

before the notification d@yon the earlier or earliest of the
commencements.
Example
2 Commencement
(1) This Act, other than section 9 and section 10, commences on a day fixed by
the Minister by written notice.
(2) Section 9 is taken to have commenced on 1 July 2001.
(3) Section 10 is taken to have commenced on 1 August 2001.
The provisions of th&XYZ Act 200providing for its name and commencement are
taken to have commenced on 1 July 2001.
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Section 75AA

(3) Inthe application of this section to a statutory instrument that is not a
l egi sl ative i nstr umen ingtficationrdayf er ence t c
is a reference to the day after the day it is made or, if it is required
under an Act or statutory instrument to be approved (however
described) by the Executive, a Minister or any other entity, the day
after the day it is approved.

(4) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

75AA Commencement of provisions identifying amended laws

(1) This section applies if a law amends another law and includes a
provision (degislation amended provisigndentifying the amended
law.

(2) The legislation amended provision automatically commences (or is
taken to have automatically commenced)

(&) on the commencement of the amendments; or

(b) if the amendments ocamence at different timéson the
commencement of the earlier or earliest of the amendments.

(3) This section is a determinative provision.

Note See s 5 for the meaning of determinative provision, and s 6 for their
displacement.
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Section 75A

75A

75B

(1)

(2)

(1)

(2)

Meaning of commences retrospectively

An Act or legislative instrument commencestrospectivelyif it
commences on a day or at a time earlier than the day after its
notification day.

Note A reference to an Act or legislative instrument includes a reference to a
provision ofan Act or legislative instrument (see s 7 (3) and s 12 (2)).

A statutory instrument that is not a legislative instrument commences
retrospectivelyf it commences on a day or at a time earlier than the
day after the day it is made or, if it is recudrunder an Act or
statutory instrument to be approved (however described) by the
Executive, a Minister or any other entity, the day after the day it is
approved.

Retrospective commencement requires clear indication

A law must not be taken to prole for the law (or another law) to
commence retrospectively unless the law clearly indicates that it is to
commence retrospectively.

Example
TheXYZ Act 2003vas natified on 1 July 2003. It contains the following provision:

2 Commencement

This Act istaken to have commenced on 17 October 2001.

Section 2 clearly indicates that the Act is to commence retrospectively.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appgaee sL26 and
s 132).

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

R115

21/12/18

Legislation Act 2001 page 81
Effective: 21/12/18-30/06/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 8

Section 76

Commencement and exercise of powers before commencement

76
(1)

(2)

3)

(4)

Noni prejudicial provision may commence retrospectively

A statutory instrument may prale that a nofprejudicial provision
of the instrument commences retrospectively.

Unless this subsection is displaced by, or under authority given by,
an Act, a statutory instrument cannot provide that a prejudicial
provision of the instrument commesgretrospectively.

Example

The Locust Damage Compensation Determination 2008 hypothetical
disallowable instrument) sets out (among other things) the people who are eligible

for compensation under a compensation fund. Previously, there was no osstricti

on who was eligible. The determination provides that it is taken to have
commenced on 1 July 2003, but it is not notified until 15 August 2003. There is
nothing in the Act under which the determination is made (or any other Act) that
authorises the tmspective commencement.

The provision of the determination that limits who can apply for compensation is a
prejudicial provision (ie it adversely
compensation) and cannot commence retrospectively. Instead, itcoouence

affe

on the day after the determinationds notifica

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

In this section:

non-prejudicial provisionmeans a provision that is not a prejudicial
provision.

prejudicial provision means a provision that operates to the
disadvantage of a person (other than the Territory or a territory
authority or instrumentality) tdy

(a) adversely affectingtheespr sondés rights; or

(b) imposing liabilities on the person.
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Section 77

77
(1)

(2)

3)

Commencement by commencement notice

If a lawis expressed to commence on a day fixed or otherwise
determined by a notiée

(&) a single day, or a time on a single day, may be fixed or
determined; or

(b) different days or times may be fixed or determined for different
provisions.

Example

The Hypothetical Act 2001s expressed to commence on a day to be fixed by the
Minister by written notice. Unless the Act has commenced automatioally
accordance with s 79 (Automatic commencement of postponed law), any of the
following arrangements for commencement would be possible:

(&) anatice could fix a single day (eg 5 June 2001) for the entire Actto commence;

(b) a notice could fix a time onsangle day (eg 8 pm on 5 June 2001) for the entire
Act to commence;

(c) anotice could fix different days or times for the different provisions of the Act

to commence (eg pt 7, pt 9 and sch 4 commence on 5 June 2001, pt 11

commences at 5 pm on 30 June 2Q01d the remaining provisions of the Act
commence on 1 July 2001);

(d) a notice could fix a single day (eg 5 June 2001) or a time on a single day (eg
pm on 5 June 2001) for the provisions of the Act not already commenced to
come into operation.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears B and
s 132).

A commencement notice for a law is valid even if the day or time
fixed or otherwise determined kihe notice happens before the

A

noticebdbs notification day.

If the day or time fixed or otherwise determined by a commencement
notice for a | aw happens on or

befo

the |l aw commences on t hienddyay after t
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Section 78

(4) However, subsection (3) does not apply to the commencement notice
ifd
(a) the notice clearly indicates that the law is to commence at an
earlier date or time; and

(b) the notice provides for the earlier date or time under authority
given byan Act.

Exampled par (a)

the commencement notice provides that
have commencedd at the earlier date or

(5) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisiamsl s 6 for their
displacement.

78 Separate commencement of amendments

(1) Amendments made by a provision of a law may be given separate
commencements, whether or not the provision isceitained.

Examples

1 A provision of an amending law insertsétgons. The sections may be given
separate commencements.

2 A provision of an amending law inserts a section that is divided into
paragraphs. The paragraphs may be given separate commencements.

Note An example is part of the Act, is not exhaustive aray extend, but does
not limit, the meaning of the provision in which it appears k%6 and
s 132).

(2) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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79

(1)

(2)

3)

(4)

Automatic commencement of postponed law

If a postponed law has not commenced within 6 months beginning on
its notification day, it automatically commences on the first day after
that period.

Example

The Hypothetical Act 200Was notified on 5 July 2001 and wegpressed to
commence on a day to be fixed by the Minister by written notice. If the Act had not
commenced by notice on or before 4 January 2002, it would automatically
commence on January 2002.

Note  An example is part of the Act, is not exhaustive aagy extend, but does
not limit, the meaning of the provision in which it appears 5% and
s 132).

This section applies to a law unless it is displaced by, or under
authority given by, an Act or, if the postponed law is a subordinate
law or disalbwable instrument, the postponed law.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

In this section:
enactincludes make.

law means an Act, subordinate law,sallowable instrument or
notifiable instrument.

Note A reference to an Act, subordinate law, disallowable instrument or
notifiable instrument includes a reference to a provision of the Act, law
or instrument (see s 7, s 8, s 9 and s 10).

notification day, for a postponed law, means the notification da@y of
(@) if the postponed law is a l@nthe law; or

(b) if the postponed law is a provision of a Bwhe law that enacts
the provision.
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postponed lawmeans a law that does not commence on its
notification daybecause a law postpones its commencement until a
day or time fixed or determined by a commencement notice.

79A Commencement of amendment of uncommenced law

(1) This section applies if a law (tleemending layy amends a law that
has not commenced (t@commenced lay.

(2) The amendment of the uncommenced law does not of itself
commence that law.

(3) The amendment made by the amending law commences on the
commencement of the uncommenced law.

(4) This section is a determinative provision.

Note See s 5 fothe meaning of determinative provisions, and s 6 for their
displacement.

80 References to commencement of law

In a law, a reference to tktemmencementf the law, or another law,
(thelaw concerneflis a reference &

(a) if the provisions of the law ancerned (other than those
providing for its name and commencement) commence, or are
required to commence, on a single day or at a singlétitine
commencement of the remaining provisions; or

(b) if paragraph (a) does not apply and the reference isriovason
of the law concerndil the commencement of the provision; or

(c) inany other cage the commencement of the relevant provision
of the law concerned.
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Section 81

81 Exercise of powers between notification and
commencement

(1) This section applies to a powerrtake an appointment or statutory
instrument, or to do anything else, in the following situations:

(a) the power is given by a law (tlaithorising law) that has been
notified but has not commenced,;

(b) the power is given by a law (tlaithorising law) as amended
by another law (themending law and the laws have been
notified, but all or any of them have not commenced.

Examplesd powers to which section applies

1 power to delegate a function

2 power to give or issue an approval, consent, licence, permiher authority

(however described)

3 power to make an acting appointment

4  power to issue guidelines

Note An example is part of the Act, is not exhaustive and may extend, but does

not limit, the meaning of the provision in which it appears (sk26sarl
s 132).

(2) Toremove any doubt and without limiting subsection (1), this section
applies to any of the following powers if the power is to be exercised
in relation to an entity to be established by the authorising law or the
authorising law as amendbg the amending law:

(a) a power to make an appointment to the entity;

(b) a power to make a statutory instrument for the purposes of the
entity;

(c) a power to do anything else in relation to the entity.

Example

This section applies to powers underaatthorising law to be exercised in relation

to the conduct of an election for members of a board to be established as a

corporation by the authorising law.
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(3) The power may be exercised at any time even though the authorising
law, or the authorising la@nd amending law (or either of them), is
not in force at the time.

(4) For the exercise of the power, the authorising law, or the authorising
law and amending law, are taken to be in force at the time of the
exercise of the power.

(5) Also, anything elsenay be done under the power at any time for the
purpose of bringing, or in relation to bringing, the authorising law, or
the authorising law as amended by the amending law, into operation.

(6) If an appointment or statutory instrument made under thisosec
declares that this subsection applies to it, then, unless the appointment
or instrument commences on a different date or at a different time
under another provision of this chapter, the appointment or
instrument commences on

(a) for an appointmentrostatutory instrument that is a legislative
instrumend the day after its notification day; or

(b) for any other appointment or statutory instrundetite day after
the day it is made or, if it is required under an Act or statutory
instrument to be approvedhowever described) by the
Executive, a Minister or any other entity, the day after the day it
is approved.

(7) Inany other case, an appointment or statutory instrument made under
this section commences on the latest of the following:

(@) the commenceent of the authorising law or, if
subsectior{l) (b) applies and the amending law commences
after the authorising law, the commencement of the amending
law;

(b) on the day or at the time the appointment or instrument would
have commenced if it had not Imemade under this section.

page 88 Legislation Act 2001 R115
Effective: 21/12/18-30/06/19 21/12/18

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Commencement and exercise of powers before commencement Chapter 8

Section 81

(8) Inthe application of this section to a statutory instrument that is not a
legislative instrument, a reference to the instrument baitijed is
a reference to the instrument being made or, if it is required under an
Act or statutory instrument to be approved (however described) by
the Executive, a Minister or any other entity, to the instrument being
approved.

(9) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, andos their
displacement.
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Part 9.1 General

Section 82

Chapter 9 Repeal and amendment of laws
Part 9.1 General

82 Definitionsd ch 9

In this chapter:
amendincludes modify.

law means an Act or statutory instrument.

Note A reference to an Act or statutory instrument includes a refettenae
provision of the Act or instrument (see s 7 and s 13).

repealincludes lapse and expire.

83 Consequences of amendment of statutory instrument by
Act

(1) If an Act amends a statutory instrument, the instrument may be
amended or repealed as if tsmendment had been made by another
statutory instrument of that kind.

(2) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

84 Saving of operation of repealed and amended laws
(1) The repeal or amendment of a law doe$not

(a) revive anything not in force or existing when the repeal or
amendment takes effect; or

(b) affect the previous operation of the law or anything done, begun
or suffered under the law; or

(c) affectan existing right, privilege or liability acquired, accrued
or incurred under the law.
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Section 84A

(2)

3)

(4)

(5)

(6)

84A
1)

(2)

An investigation, proceeding or remedy in relation to an existing
right, privilege or liability under the law may be started, exercised,
continued or completed, drthe right, privilege or liability may be
enforced and any penalty imposed, as if the repeal or amendment had
not happened.

Without limiting subsections (1) and (2), the repeal or amendment of
a law does not affest

(a) the proof of anything thatas happened; or
(b) any right, privilege or liability saved by the law.

This section does not limit any other provision of this chapter and is
in addition to any provision of the law by which the repeal or
amendment is made.

This section is a derminative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

In this section:

liability includes liability to penalty for an offence against the law.
penaltyincludes punishment and forfeiture.

privilegeincludes immunity.

right includes capacity, interest, status and title.

Creation of offences and changes in penalties

If a law makes an act or omission an offence, the act or omission is
only an offence if done or not done after the law ownces.

If a law increases the maximum or minimum penalty, or the penalty,
for an offence, the increase applies only to an offence committed after
the law commences.
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(3) If a law reduces the maximum or minimum penalty, or the penalty,
for an offencethe reduction applies to an offence committed before
or after the law commences, but does not affect any penalty imposed
before the law commences.
(4) In this section:
law means an Act or subordinate law.
Note A reference to an Act or statutonystrument includes a reference to a
provision of the Act or instrument (see s 7 and s 8).
(5) This section is a determinative provision.
Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
page 92 Legislation Act 2001 R115
Effective: 21/12/18-30/06/19 21/12/18

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Repeal and amendment of laws Chapter 9
Repeal Part 9.2

Section 85

Part 9.2 Repeal

85 When repeal takes effect
(1) This section applies if a law is repealed on a day.

(2) If the law is remade on that day (with or without changes), the repeal
takes effect when the remade law commences.

Note Under s 74, if a law commences on a day, it commeri¢he &eginning
of the day unless otherwise provided.

(3) If the law is not remade on that day (with or without changes), the
law continues in force until the end of the day and the repeal takes
effect at midnight on the day.

86 Repealed and amended laws not revived on repeal of
repealing and amending laws

(1) If alaw (thefirst law) is repealed by another law (tb@her law), the
first law is not revived only because the other law is repealed.

Examples
1 Act A repeals Act B. Act A is repealed. The rejpafaAct A does not revive
Act B.

2 ActArepeals Act B. Act A is automatically repealed under this Act, se8fon
(Automatic repeal of certain laws and provisions). The repeal of Act A does
not revive Act B.

Note  Anexample is part of the Act, is notreustive and may extend, but does
not limit, the meaning of the provision in which it appears %6 and
s 132).
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Section 86

(2) If alaw (thefirst law) is amended by another law (tbéher law), the
continuing operation of the amendments made by the othes lawt i
affected only because the other law is repealed and, in particular, the
first law is not revived in the form in which it was in before the
amendments took effect only because of the repeal.

Examples

1 Act A amends Act B. Act A is repealed afterhihs commenced by a later
Act C. The amendments made by Act A continue to operate, even though Act
A has been repealed.

2 Act A amends Act B. Act A is automatically repealed under this Act,
section89. The amendments made by Act A continue to operate tlewegh
Act A has been repealed.

(3) This section does not limit any other provision of this chapter and is
in addition to any provision of the law by which the repeal is made.

(4) This section is a determinative provision.

Note See s 5 for the meaning déterminative provisions, and s 6 for their
displacement.

(5) In this section:
amendeddoes not include modified.

law includes a rule of the common law (including equity).

Examples

1 acommon law offence

2 acommon law rule of practice or procedure
3 artight to equitable relief
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87
(1)

(2)

3)

(4)

88
1)

(2)

3)

(4)

(5)

Commencement not undone if repealed

If a provision of a law providing for the commencement of the law is
repealed after the law has commenced, the repeal of the provision
does not affect the continuing operation of the. law

If a commencement notice providing for the commencement of a law
Is repealed after the law has commenced, the repeal of the notice does
not affect the continuing operation of the law.

This section does not limit any other provision of this ¢hapnd is
in addition to any provision of the law by which the repeal is made.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Repeal does not end effect of transitional laws etc

The continuing operation of a transitional law or validating law is not
affected only because the law is repealed.

Subsection (1) does not apply to a law that is a transitional law or
validating law because of modifications titatakes to another law.

If a law (thesavings law declares a law (thdeclared lay to be a
law to which this section appliés

(a) the effect of the declared law does not end only because of its
repeal; and

(b) the effect of the savings law doest end only because of its
repeal.

A declaration may be made for subsection (3) about a law whether or
not the Act is a law to which subsection (1) applies.

A declaration made for subsection (3) about a law does not imply that,
in the absence af declaration about it, another law is not a law to
which this section applies.
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(6) This section does not limit any other provision of this chapter and is
in addition to any provision of the law by which the repeal is made.

(7) This section is a determative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

(8) Toremove any doubt and without limiting sectiorL&dislation Act
provisions must be applied), the application of this section to a law is
nat displaced only because the law is repealed and, in particular, the
repeal of the law does not of itself imply an intention to displace the
application of this section to the law.

(9) In this section:
transitional law mean$

(a) alaw made or expressé&ulbe made for a transitional purpose;
or

(b) alaw that makes provision consequential on a law mentioned in
paragraph (a).

Examples

1 a provision stating that an existing licence under a repealed Act is taken to be
a licence of a particular kind underatiner Act and authorising the imposition
of conditions under the other Act

2 aprovision stating that a provision applies to certain applications made before
the commencement of an amendment or only to applications made after the
commencement of an amendme

3 adeclaration made for s (3)

Note 1 Transitional is defined in the dictionary to include application and
savings.

Note 2 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in whictajipears (se€126 and
s 132).
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89

(1)

(2)

3)

(4)

validating lawmean$
(a) alaw that validates something that is or may be invalid; or

(b) alaw that makes provision consequential on a law mentioned in
paragraph (a).
Examples

1 a provision declaring an instrument to héeen validly made and acts done
in reliance on the instrument to have been validly done

2 a provision stating that an instrument that is declared valid is taken to have
been amended in a particular way

Automatic repeal of certain laws and provisions
An amending law is automatically repealed on the daydafter
(a) all of its provisions have commenced; or

(b) the last of its provisions that have not commenced are omitted
or cannot commence.

Exampled provision that can no longer commence

The ABC Act2005includes a provision that amends ¥\éZ Act 2000 Before the
provision commences, the€rZ Act 2000s repealed. The provision can, therefore,
no longer commence.

Note  An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE26sand
s 132).

An appropriation Act is automatically repealed on the last day of the
financial year for which it makes appropriations.

An amending provision of a law is automaticallypealed
immediately after all of the amendments and repeals made by it (or to
which it relates) have commenced.

A commencement provision of a law is automatically repealed
immediately after all of the provisions of the law have commenced.
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Repeal and amendment of laws
Repeal

(5)

(6)

(7)

(8)

(9)

(10)
(11)

(12)

A commerement notice is automatically repealed on the day after
the day, or the last of the days, fixed or otherwise determined by the
notice for the commencement of a law.

If an instrument making, or evidencing, an appointment (including an
acting appointmet) is a legislative instrument, the instrument is
automatically repealéd

(a) on the day the appointment ends; or

(b) if the instrument makes 2 or more appointments that end on
different day8 on the day the lastnding appointment ends.

A repeal uder this section has effect for all purposes, including, for
example, any other provisions of this chapter about repeals.

If apart from this subsection a law would be automatically repealed
on a day that is earlier than its notification day, the lawnstead
automatically repealed on the day after its notification day.

In the application of subsection (8) to a statutory instrument that is
not a |l egi sl ative instrument ,
notification dayis a reference to the dayeafthe day it is made or, if

it is required under an Act or statutory instrument to be approved
(however described) by the Executive, a Minister or any other entity,
the day after the day it is approved.

This section does not limit any other provisiof this chapter.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

In this section:
amenddoes not include modify.

amending lawmeans a law that consists ordy provisions of the
following kinds:

(@ foranActt he Act ds |l ong titl e;
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(b) a preamble or recital (however described);

(coa provision about the | awbés name;
(d a provision about the | awbds commer
(e) a pr_oyision about the purposes of ttew or any of its

provisions;

Example

an objects provision

() a provision about the effect of notes

Note A note itself is not part of an Act or statutory instrument (see
s127).

(g) a provision providing for the amendment or repeal of a law
(includinga provision identifying the amended or repealed law);

(h) a provision declaring a law to be a law to which section 88
(Repeal does not end effect of transitional laws etc) applies;

(i) a provision about the renumbering of a law;

() a provision authoriag or requiring something to be done under
chapter 11 (Republication of Acts and statutory instruments).

amending provisionof a law, means a provision of the law that only
amends or repeals a law, and includes

(a) any other provision (for example, ahedule) of the law that
only identifies the law amended or repealed; and

(b) any other provision (for example, a part heading) of the law that
only identifies (or groups) provisions that are amended or
repealed.

appropriation Act see the Financial Management Act 1996
dictionary.

commencement provisiqrof a law, means a provision of the law that
only provides for the commencement of the law.
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Section 89

Example 16 s 89

The Hypothetical Amendingct 2002repeals and amends a number of Acts. The
Act contains the following provisions:

1 along title

f a provision about the Actdés name

T a provision about the Actdés commencement
1

repealing provisions (that is, a provision stating that therémtals the Acts
mentioned in sch 1 and a schedule (sch 1) setting out the names of the repealed
Acts)

1 amending provisions (that is, a provision stating that the Act amends the Acts
mentioned in sch 2 and a schedule (sch 2) setting out the amendexhdcts
the amendments of them)

1 a provision about the application of this Act, s 88 (Repeal does not end effect
of transitional laws etc) to a provision being repealed

1 a provision requiring an amended Act (K¥Z Act 199)) or a provision of
theXYZ Act 890, to be renumbered in the next republication of the Act under
this Act.

The Act contains no other provisions. Its repealing provisions, and its other
provisions apart from the naming provision, the commencement provision and the
amending provisions, camence on the day after its notification day,Ne&rch

2002. Its amending provisions commence on a date fixed by the Minister by written
notice, 12 April 2002. The Act mutomatically repealed unde88 on the day after

all of its provisions have commeed, 13 April 2002.

Example 26 s 89

The Example Act 200tontains provisions establishing a new licensing scheme. It
also amends several Acts and repeals others. Because it contains the scheme
provisions, it is not an amending law covered by s (1). s,lttherefore, not
automatically repealed under s 89.

Example 36 s 898 see s (12), def amending provision
ThePlant Diseases Act 20qBypothetical), pt 6 is as follows:

Part 6 Repeals and consequential amendment

42 Repeal of Plant Diseases Act 1934
ThePlantDiseases Act 1934193421 is repealed.

43 Repeal of Plant Diseases Regulations 1938

ThePlant Diseases Regulatisi938(made on 11 February 1938) is
repealed.

page 100 Legislation Act 2001 R115
Effective: 21/12/18-30/06/19 21/12/18

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Repeal and amendment of laws Chapter 9
Repeal Part 9.2

Section 89

44 Administrative Decisions (Judicial Review) Act 1989, schedule 1,
new item 6
insert

6 This Act does not apply to decisions of the Minister undePthat
Diseases Act 200part 3 (Measures for the control of diseases and pests).

Under thedefinition of amending provision the heading to pt 6, as well as the
contents of pt 6, are automatlly repealed under s 89.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears s and
s 132).
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Section 90
Part 9.3 Amendment
90 Law and amending laws to be read as one

A law and all laws amending it are to be read as one.

91 Insertion of provisions by amending law
(1) This section applies if a law (tl@nending lavy amends another law

(theamended laywby inserting any of the following provisions, and

does not exactly spdgithe position in the amended law where it is

to be inserted:

(a) a chapter, part, division, subdivision, section or subsection (an
inserted chapter, part, division, subdivision, sectioor
subsectio,

(b) a paragraph (aimserted paragraphy

(c) a sWbparagraph (amserted subparagraph

(d) a subsubparagraph (anserted subsubparagrapl);

(e) a definition (annserted definitior);

() any other provision (eniscellaneousnserted provisioi.

(2) Aninserted chapter, part, division, subdivisisaction or subsection
is inserted in the appropriate numerical or alphanumerical position in
the amended law.
(3) An inserted paragraph is inserted in the appropriate alphabetical
position in the amended law.
(4) An inserted subparagraph is insertedhi@ appropriate numerical or
alphanumerical position in the amended law.
(5) An inserted sulsubparagraph is inserted in the appropriate
alphabetical position in the amended law.
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(6) An inserted definition is inserted in the appropriate alphabetical
postion (worked out on a lettdyy-letter basis) in a series of
definitions in the amended law.

(7) A miscellaneous inserted provision is inserted in the appropriate
position in the amended law.

(8) In applying this section to a law that is divided otheewntisan into
sections, a reference to a section or subsection is a reference to a
corresponding provision of the law.

(9) In working out the appropriate position where a provision is to be
inserted in the amended law, regard may be had to the following:

(a) the provision number or letter;

(b) the heading of the relevant amending provision of the amending
law;

(c) any other amendments in the amending law including the order
of amendments;

(d) anything else in the amending law or amended law;

(e) curren legislative drafting practice.

Examples

1 I'f a part numbered 0636 is to be inserted
sequence odpapdDpstogdrt i hserted part 3 i :
parts2 and4.

2 | f a division nuimértedirdodan @rend@dAadv withan t o be
existing sequence of di & divisiono B in part
division2 . 3 6, inserted division 2.2A is inser

3 If a section numbered O066AA06 itlkanto be ins

existing sequenc @& seotibn 6Bescetcitd msn BBt iionns e
section 6AA is inserted between sections 6A and 6B.

4 1 f a section numbered 67A6 is to be insei
ONew section 7Adndyvisian2dinsedh)e icotmmaam a@&mende
l aw with an existing sequ@eainsior236secti on
heading secti on 86, inserted section 7A is ir
division 2.3 heading (that is, at the end of division 2.2).
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5 Ifasectim numbered O67A06 is to be inserted
ONew section 7 Adndvisian®.8, ingedh)e icmmmaan &mended
l aw with an existing sequ@einsor236secti on 7

heading secti on 86, i sirsserted betweerstle dividion A3 7 A

heading and section 8 (that is, at the beginning of diviai8h

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears $sE26 and
s 132).

(10) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

(11) In this section:

insertincludes relocate.

92 Amendment to be made wherever possible
(1) If alaw ameads another lad
(a) by omitting a word; or
(b) by substituting a word for another word; or
(c) by inserting a word before or after a particular word;

the amendment is to be made wherever possible in the other law.

Example
TheXYZ Amendment Act2002s expressed to omit the
ABC Act1998 s 20. The word O6authorisedd

3times in s 20 (1), twice in s 48), once in an example to s @) and twice in a
note to s 2@5). The amendment omiteach of those references to the word
6aut horisedbd.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears $sE26 and
s 132).

(2) This section is a determinative prsion.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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93 Provisions included in another provision for amendment
purposes

(1) This section applies for the purpose of amending a law.

(2) The heading to a chaptepart, division, subdivision, schedule,
dictionary, section or any other provision of the law forms part of the
provision to which it is a heading.

(3) Anexample at the end of a provision of the law is part of the provision
unless the example is expredse a way that indicates that it applies
only to another provision.

(4) A note at the end of a provision of the law is taken, for this section,
to be part of the provision unless the note is expressed in a way that
indicates that it applies only to anettprovision.

(5) However, a note in a law is not, for any other purpose, part of the law.
Note Section 127 (Material that is not part of Act or statutory instrument) deals

with the status of notes.
(6) A penalty at the end of a subsection of thedaw
(a) is part of the subsection unless the penalty is expressed in a way
that indicates that it applies only to other subsections of the
section; or

(b) if the penalty is expressed in a way that indicates that it applies
only to other subsectiodsis part ofthe section.

(7) A penalty at the end of a section of the law that is not divided into
subsections is part of the section.

8 The word o6éandod, 6oro6 or Obut 6,
paragraph, subparagraph, subparagraph or another provisiof
the law is part of the provision.
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Chapter 9 Repeal and amendment of laws
Part 9.3 Amendment

Section 94

(9) Inworking out whether an example or note is at the end of a provision
of the law, any penalty is to be disregarded, and, for an example, any
note is to be disregarded.

Note According to current legislative drafg practice, examples, notes and
penalties to a provision are arranged in the following order at the end of
provisions:

1 penalty (first)
2 examples
3 notes (last).

(10) In applying this section to a law that is divided otherwise than into
sections, aeference to a section or subsection is a reference to a
corresponding provision of the law.

(11) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

94 Continuance of appointments etc made under amended
provisions

(1) This section appliesaf
(@) alaw expressly or impliedly authorises or requires
() the making of an appointment or statutory instrument; or
(i) the delegation of a function; or
(i) the issue of écence or permit (however described); or
(iv) the doing (however described) of anything else; and
(b) the law is amended by another law; and
(c) under the amended léw
() the appointment or statutory instrument may be made; or

(i) the function maye delegated,; or
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Repeal and amendment of laws Chapter 9
Amendment Part 9.3

Section 95

(i) the licence or permit may be issued; or
(iv) the thing may be done;
whether by the same or a different entity.
Examplesd par (a) (iv)
1 the giving of an approval, consent or permission
2 the making of a recommendation

Note  Anexampe is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears $sE&6 and

s 132).

(2) An appointment, statutory instrument, delegation, licence, permit or
anything else mentioned in subBen (1) that was in force
immediately before the commencement of the amendment continues
to have effect as if it had been made, issued or done (however
described) under the amended law.

(3) This section is a determinative provision.

Note See s 5 for theneaning of determinative provisions, and s 6 for their
displacement.

(4) In this section:
amendincludes omit and renact in the same law (with or without
changes), but does not include omit anémact in another law.
appointmentincludes acting appcoiment.

95 Status of modifications

(1) If alaw is modified by another law, the law operates as modified but
the modification does not amend the text of the law.

(2) This section is a determinative provision.

Note See s 5 for the meaning of determinatprevisions, and s 6 for their
displacement.
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Chapter 9
Part 9.3

Section 96

Repeal and amendment of laws
Amendment

96
(1)

(2)

(3)

(4)

()

Relocated provisions

This section applies if a provision af law is relocated (with or
without changes) to a different place in the same law or to a different
law.

The operation or meaning of theopision is not affected only
because of the provisionds relocat

Without limiting subsection (2), if before its relocation the provision
was to be interpreted in a particular way, it is to be interpreted in that
way in its new location.

Example

If a provision of an Act is to be interpreted as if it were a law consolidating the
provisions of other laws and it is relocated into another Act, it is to be interpreted
in the same way in its new location.

Note An example is part of the Act, is not exhaustand may extend, but does
not limit, the meaning of the provision in which it appears 26 and
s 132).

However, the provision has effect subject to any changes made to, or
in relation to, it.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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Referring to laws Chapter 10

Section 97

Chapter 10 Referring to laws
97 Definitionsd ch 10
(1) In this chapter:
ACT lawmeans an Act or statutory instrument.
Note A reference to an Act or statutoiystrument includes a reference to a
provision of the Act or instrument (see s 7 and s 13).
law means an ACT law or a law of another jurisdiction.
law of another jurisdictionmeans an Act or statutory instrument of
another jurisdiction, and includes a piggn of an Act or statutory
instrument of another jurisdiction.
Note Another jurisdiction means the Commonwealth, a State, another
Territory, the United Kingdom or New Zealand (see dict, pt 2).
(2) In this section:
Act, in relation to another Territorincludes ordinance.
statutory instrument of another jurisdiction, means an instrument
(whether or not legislative in nature) made udder
(a) an Act of the other jurisdiction; or
(b) another statutory instrument of the other jurisdiction; or
(c) power gven by an Act or statutory instrument of the other
jurisdiction and also power given otherwise by law.
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Chapter 10 Referring to laws

Section 98

98

99

100
(1)

References to ACT law include law containing reference

In an ACT law, a reference in general terms to an ACT law of the
same kind includes a referento the law itself.

Example

The ABC Act 2001 s 27 gives a power to confiscate property under certain
circumstances. Section 93 of the same Act |
confiscation of property, the owner of the property has a right of appdhet

Magi strates Court. 6 The right of appeal unde
by s 27 because the reference tABCéan Actbd in
Act 2001

Note An example is part of the Act, is not exhaustive and may extendpbst
not limit, the meaning of the provision in which it appears k26 and
s 132).

References in ACT statutory instruments to the Act

In a statutory instrument, a referenceAot or the Act without
mentioning a particular Act, is a referencette Act under which the
instrument is made or in force.

Referring to particular ACT laws
An Act may be referred to iy
(a) the name the Act gives to itself; or

(b) the year it was passed and its number, together with a reference
(if necessary) tindicate that it is an Act.

Exampled reference to indicate Act

An Act may be referred to usingdéthe word Act
reference to Act No 1 of 1993).

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE%6sand
s 132).
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Section 100

(2) A statutory instrument may be referred t@by

(@)

(b)

(€)

(d)

(€)

any name the instrument gives to itself; or

if the instrument was notified in the registéhe gazette or
otherwise under section §2) (b) and was numbered under this
Act or another territory lad the year it was notified and its
number, together with a reference (if necessary) to the kind of
instrument; or

if the instrument was not notified but was nwerdd under a
territory lawd the year it was made and its number, together
with a reference (if necessary) to the kind of instrument; or

if the instrument was notified in the gazette before the
commencement of this Agtthe number, date and page of the
gazette where it was notified; or

the date it was made, together with a reference to the Act or
statutory instrument under which it was made.

Examplesd references to kind of instrumentd par (b)
A subordinate | aw may beb r(eefge rrfbd2 0Ot000 u s i |

1

is a reference to subordinate law No 11 of 2000).
A disall owabl e i nstrument may be

referr

(eg6 DI -1®TY6 is a reference to disall owabl e

A notifiable instrument that is not apgroved form may be referred to using

the | etters-22M81606i(se@ GNIF20@2ce2268 0 noti fi a

of 2002).

An approved form may be ref er fledd itso
a reference to approved form No 1 of 2003).

using

A commencement notice may be referred t

(egCN20023bis a reference to commencement notice No 3 of 2002).
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Chapter 10 Referring to laws

Section 101

101
(1)

(2)

(3)
102

(1)

Referring to particular laws of other jurisdictions etc

In an ACT law, a law of another jurisdiction (tredevant lav) may
be referred 6

(a) by the name the relevant law gives to itself; or

(b) in any other way sufficient in a law of the other jurisdiction for
referring to the relevant law; or

(c) in any way that, under current legislative drafting practice,
would be sufficient for referring to the relevant law if it were an
ACT law;

together with a reference to the jurisdiction (or an abbreviation of the
jurisdiction).

In an ACT law, a provision of a law of another jurisdiction may be
referred t@

(a) in a wgy sufficient in a law of the other jurisdiction for referring
to the provision; or

(b) in any way that, under current legislative drafting practice,
would be sufficient for referring to the provision if it were a
provision of an ACT law.

Subsectionq) does not limit any other provision of this chapter.

References to laws include references to laws as in force
from time to time

In an ACT law, a reference to a law includes a reference to the
following:

(a) the law as originally made, and amended from time to time
since it was originally made;

page 112

Legislation Act 2001 R115
Effective: 21/12/18-30/06/19 21/12/18

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Referring to laws Chapter 10

Section 102

(b) if the law has been repealed and remade (with or without
changes) since the reference was rathe law as remade (or
last remade), and as amended from time to time since it was
remade (or lagemade);

(c) if a relevant provision of the law has been omitted and remade
(with or without changes) in another law since the reference was
madeé the law in which the provision was remade (or last
remade), as in force when the provision was remade (br las
remade), and as amended from time to time since the provision
was remade (or last remade).

(2) Inan ACT law, a reference to a provision of a law includes a reference
to the following:

(a) the provision as originally made, and as amended from time to
time since it was originally made;

(b) if the provision has been omitted and remade (with or without
changes and whether in the law or another law) since the
reference was madethe provision as remade (or last remade),
and as amended from time to time gintwas remade (or last
remade).

(3) Toremove any doubt, if the name of a law is amended, a reference in
an ACT law to the law by its name before the amendment includes a
reference to the law by its name as amended.

(4) This section is subject to semt 47 (Statutory instrument may make
provision by applying law or instrument).

(5) In this section:

madeincludes enacted.
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Chapter 10 Referring to laws

Section 103

103 References to repealed laws

In an ACT law, a reference to a law as repealed is a reference to the
law as in force immediatelydfiore it was repealed.

Example

A refereXeAct200q t bpe adl ed) 6 i XYZaActeO®GF erence to
immediately before it was repealed.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of thgrovision in which it appears (seé&26 and
s 132).

104 References to laws include references to instruments
under laws

(1) Inan ACT law, a reference (either generally or specifically) to a law
includes a reference to the statutory instruments made farce
under the law.

(2) In subsection (1), a reference to the statutory instruments made or in
force under the law includes a reference to any law or instrument
applied, adopted or incorporated (with or without change) under the
law.

(3) This chapteapplies to an instrument applied, adopted or incorporated
under a law as

(a) the instrument were a law; and

(b) any other necessary changes were made.
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Section 105

105 Referring to provisions of laws

In an ACT law, a provision of a law may be referred to by ezfee
to the provision of the law in which it is contained.

Example

Paragraph (b) of subsection (2) of section 10 of an Act may be referred to by
reference to the section, subsection and paragraph, that is, as section 10 (2) (b).

Note An example is part dhe Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears $sk6 and
s 132).

106 References to provisions of laws are inclusive

In an ACT law, a reference to any part of a law is a reference to the
following:

(a) the provision of the law that begins the part;
(b) the provision of the law that ends the part;

(c) any provision of the law between the beginning and end of the

part.
Examples
1 A reference to 6sectiondse&ont9o 96 includes
2 A reference to 6sections 260 to 26406 incl
between section 260 and section 261.
3 A r ef effrenchilétoatdoulét 6 i ncludes both the word

6adul t 6.

Note  An example is part of th&ct, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears %6 and
s 132).
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Section 106A

106A References to paragraphs etc of laws

(1) In an ACT law, a reference to a paragraph of a provision of a law
includes anyvords in the provision before or after the paragraph that
are necessary or desirable to make the reference meaningful.

Example
A subsection may be divided into paragraphs as follows:
6 ( 2 ) An application must ki
(&) inwriting; and
(b) accompaniedbyapoy of t he advertisement of the afy
to apply. 6

Paragraphs form part of the sentence in which they are contained. A reference to
paragraph (a) in this example that did not
applicati on mmeantingldse 6Sectioa LO6Al thelefore allows the

paragraph to be read with those words so that it makes sense.

Note 1 Although this section contains a reference to an ACT law and a reference
to a law, s 98 makes it clear that the references can be taribdaa

Note 2 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears $sE26 and
s 132).

(2) In this section:

paragraphincludes a subparagraph and a-subparagraph.
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Republication of Acts and statutory instruments Chapter 11
General Part 11.1

Section 107

Chapter 11 Republication of Acts and

statutory instruments

Part 11.1 General

107

108
1)

(2)

109

Definitionsd ch 11
In this chapter:

law means an Act or statutory instrument, whether or not it has been
amended, and includés

(8 a collection of 2 or more Acts or statutongiruments; or

(b) all or part of an agreement or other instrument that has the force
of law or is in, or attached to, an Act or statutory instrument.

Note A reference to an Act or statutory instrument includes a reference to a
provision of the Act or irtsument (see s 7 and s 13).

republicationmeans a republication of a law.

Republication in register

The parliamentary counsel may republish a law by entering the text
of the law in the register.

This section does not limit the ways in whidie tparliamentary
counsel may republish a law.

Republications may be published with other information

The parliamentary counsel may publish information not required by
this chapter with a written or electronic version of an authorised
republication if the parliamentary counsel considers that the
information is likely to be useful to users of the republication.

R115
21/12/18

Legislation Act 2001 page 117
Effective: 21/12/18-30/06/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 11 Republication of Acts and statutory instruments

Part 11.1 General
Section 110
110 Collections of laws

(1) If the parliamentary counsel authorises under this Act the
republication of 2 or more laws in a collection, thiajgter applies to
each of the laws in the collection as if it were republished separately.

(2) This section does not prevent the us@ of
(a) a single contents for the collection; or

(b) information applying to 2 or more laws in the collection.

page 118 Legislation Act 2001 R115
Effective: 21/12/18-30/06/19 21/12/18

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Republication of Acts and statutory instruments Chapter 11
Substantive amendments made by laws Part 11.2

Section 111

Part 11.2 Substantive amendments made

111
1)

(2)

3)

112

113
(1)

by laws

Incorporation of amendments

This section applies to a law if the law has been amended by another
law by the omission, insertion, substitution, renumbering or
relocation of provisions.

An authorised regblication of the law must show the law as amended
by all amendments that commenced on or before the day stated in the
republication as the republication date.

This section does not prevent an authorised republication of the law
showing the law as iwvould be amended by amendments that have
not commenced on or before the republication date if the
republication indicates, in a suitable place, that the amendments have
not commenced.

Reference to amending laws

An authorised republication of a law thehows the law as amended
must include, in a suitable place, a reference to the law by which each
amendment was made.

Provisions not republished or relocated
This part does not requiie

(@) every provision of a law to be shown in an authorised
republication of the law; or

(b) each provision of a law to be shown in an authorised
republication of the law in the place in the law where it was
located when the provision was made.
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Chapter 11 Republication of Acts and statutory instruments
Part 11.2 Substantive amendments made by laws

Section 113

(2) If a provision of a law is not shown in an authorised repubtinati
the republication must indicate that fact in a suitable place.

(3) If a provision of a law is shown in an authorised republication in a
different place in the law to the place where it was located when the
provision was made, the republication musticate that fact in a
suitable place.

page 120 Legislation Act 2001 R115
Effective: 21/12/18-30/06/19 21/12/18

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Republication of Acts and statutory instruments Chapter 11

Editorial changes Part 11.3
Section 114
Part 11.3 Editorial changes
114 Authorisation for parliamentary counsel

In preparing a law for republication, the parliamentary counsel is
authorised

(a) to make editorial amendments and other textual amendnifents o
a formal nature that the parliamentary counsel considers
desirable to bring the law into line, or more closely into line,
with current legislative drafting practice; and

(b) to make other editorial changes by way of format, layout or
printing style, orin any other presentational respect, that the
parliamentary counsel considers desirable to bring the law into
line, or more closely into line, with current legislative drafting
practice.

115 Amendments not to change effect

This part does not permit the miagg of an amendment of a law that
would change the effect of the law.

116 Ambit of editorial amendments
(1) An editorial amendmenbf a law is an amendment tBat
() corrects a typographical error; or

(b) corrects or updates a reference to a [@gjtion, entity, place or
thing; or

(c) goes only to a matter of spelling, punctuation, grammar or
syntax or the use of conjunctives and disjunctives; or

(d) changes the name of the law or a provision of the law; or
(e) numbers or renumbers a provisiofiithe law; or

() changes the order of definitions or other provisions of the law;
or
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Section 116

(g) replaces a reference to a provision of a law with a different form
of reference to the provision; or

(h) changes the way of referring to or expressing a nunyeear,
date, time, amount of money, penalty, quantity, measurement,
or other matter, idea or concept; or

(i) replaces a word indicating gender or that could be taken to
indicate gender in accordance with current legislative drafting
practice; or

() replaces a reference to the Queen, the King or the Crown with a
reference to the Sovereign or the Territory; or

(k) omitsd

() the enacting words or the lamvaking words (including
any signatures); or

(i) a provision that consists only of a description ofhhe
law is arranged into groups of provisions; or

(i) a provision that has expired, the operation of which is
exhausted or spent or that is otherwise obsolete or
redundant; or

(I) omits, inserts or changes a referential term; or
(m) inserts, omit®r changes a note; or
(n) updates a reference to the heading to a provision; or

(o) is consequential on any amendment made to the law by another
law; or
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Section 116

(p) is consequential on any other editorial amendment (whether
made to that law or another law).

Examplesd consequential amendmentsd par (0)

1 If an amendment adds 1 or more subsections to a section that is not already
divided into subsections, the subsection number (1) may be inserted.

2 If an amendment omits subsection (1) from a section withb2ectias, the
subsection number (2) may be omitted.

3 If an amendment omits subsection (2) from a series of 4 subsections
(subsections (1) to (4)), subsections (3) and (4) may be renumbered as
subsections (2) and (3).

4 If an amendment adds a new subsection (®Aa series of Subsections
(subsections (1) to (5)), the new subsection and subsections (4) and (5) may
be renumbered as subsecti¢fhs (5), and (6).

5 If an amendment omits paragraph (b) from a series of 4 paragraphs (paragraphs
(a) to (d)), paragrdys (c) and (d) may be renumbered as paragraphs (b) and
(©).

6 If an amendment adds a new paragraph (aa) to a series of 3 paragraphs
(paragraphs (a) to (c)), the paragraphs may be renumbered as paragraphs (a),
(b), (c) and (d).

7 If an amendment makes a dg& mentioned in any of examples 1 to 6, a eross
reference in any law to any of the provisions that have been renumbered may
be correspondingly renumbered.

8 If an amendment adds a paragraph as the last paragraph in a series of
paragraphs that end in dlfstop, the full stop may be changed to a semicolon
and, if the series of paragraphs is joined by a conjunctiod @ag d 6 ) , t he
conjunction may be added after the semicolon.

9 If an amendment omits a section example from a section that $edién
exampes, the number of the remaining example may be omitted.

10 If an amendment adds a subsection note to a subsection that already has a
subsection note, the notes may be numbered.

Note  Anexample is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE6sand
s 132).

(2) In this section:
law includes a law of another jurisdiction.

law of another jurisdictior® see section 91).
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Section 117

referential term means a term that identifies a provisias a
provision, or part of a provision, of the Act, statutory instrument or
provision in which it appears.

Examples

1 of this Act

2 of this section
3  hereof

4 said

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sé26sand
s 132).

117 Legal effect of editorial changes

(1) A law that is amended or otherwise changed under this part in
preparing an authorised republication of the law has effect for all
purposes, omnd after the republication date, as if the changes had
been made by an Act that commenced on the republication date.

(2) Without limiting subsection (1), section 83 (Consequences of
amendment of statutory instrument by Act) applies to an amendment
madeunder this part as if the amendment had been made by an Act.

(3) This section is subject to section 115 (Amendments not to change
effect).

118 Reference to editorial amendments

If a law is amended under this part in preparing an authorised
republicationof the law, the republication must indicate that fact in a
suitable place.
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Section 120

Chapter 12 Scope of Acts and statutory
instruments

120 Act to be interpreted not to exceed legislative powers of
Assembly

(1) An Act is to be interpreted as operating te thll extent of, but not
to exceed, the legislative power of the Legislative Assembly.

(2) Without limiting subsection (1), if a provision of an Act would, apart
from this section, be interpreted as exceeding the legislative power of
the Legislative Assablyd

(a) the provision is valid to the extent to which it does not exceed
power; and

(b) the remainder of the Act is not affected.

(3) Without limiting subsection (1), if the application of a provision of an
Act to a matter would, apart from this secti be interpreted as
exceeding power, the provisionds ap|
affected.

(4) This section is in addition to any provision of the Act itself.
Note For the equivalent provision for statutory instruments, see s 43.
(5) This sectbn is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

121 Binding effect of Acts

(1) An Act binds everyone, including people who are not Australian
citizens and all governments.

Note Seethe Sel-Government Acts 27 which provides that, except as
provided by the regulations under that Act, an ACT enactment does not
bind the Crown in right of the@nmonwealth. See also s 120.

R115 Legislation Act 2001 page 125
21/12/18 Effective: 21/12/18-30/06/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.comlaw.gov.au/Series/C2004A03699

Chapter 12 Scope of Acts and statutory instruments

Section 121

(2) However, an Act does not bind the Territory to the extent that it
requires or otherwise provides for the payment of money that, on
payment, would form part of the public money of the Territory.

(3) Also, subsection (1) aks not make a government liable to be
prosecuted for an offence.

(4) Tothe extentthat an Act does not bind a government, the same degree
of immunity extends to a government entity in relation to an
authorised act or omission of the entity.

(5) This setion is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

(6) In this section:
authorised an act or omission of a government entitgushorised
ifd
(a) for an instrumentaliy the actor omission relates to a matter
within the scope of the instrument a

(b) for an officer or employee of the governmg&rhe act or
omission relates to a matter within the scope of the duties of the
officer or employee; and

(c) for a corractor who exercises a function on behalf of the
governmend the act or omission relates to a matter within the
scope of the contract; and

(d) for anyone else who exercises a function on behalf of the
governmerd the act or omission relates to a mattemhtthe
scope of the personb6és engagement

governmentincludes the Territory, the Commonwealth, a State,
another Territory or New Zealand.

government entitynclude$

(a) an instrumentality, officer or employee of thevernmentand
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Section 122

(b) a contractor orr@yone else who exercises a function on behalf
of thegovernment.

122 Application to Territory
(1) Inan Act or statutory instrumeit

(a) a reference to an entity or position by name or description is a
reference to the entity or position of that nameéescription in
or for the Territory; and

(b) a reference to a place, jurisdiction or anything else by name or
description is a reference to the place, jurisdiction or thing of
that name or description in or for the Territory.

(2) If the name of an entitpr position established under an Act or
statutory instrument includes the w
Territoryéo, 6for the Australian Capi
having a similar effect, a reference in an Act or statutory instrument
to theentity or position need not include the words.
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Chapter 13 Structure of Acts and statutory

Part 13

125

126
1)

(2)

(3)
(4)

()

instruments

1 General

Meaning of lawd ch 13
In this chapter:

law means an Act, subordinate law or disallowable instrument.

Note A reference to an Act, bordinate law or disallowable instrument
includes a reference to a provision of the Act, law or instrument (&ee s
s8ands?9).

Material that is part of Act or statutory instrument

A heading to a chapter, part, division, subdivision, schedule,
another provision (other than a section or subsection), of or to an Act
or statutory instrument is part of the Act or instrument.

A heading to a section subsection of an Act or statutory instrument
is part of the Act or instrumentiif

(a) theActwas enacted, or the instrument was made, aftentiary
2000; or

(b) the heading was amended or inserted intdAitteor instrument
after 1 January 2000.

A preamble or other recital to an Act or statutory instrument is part of
the Act or instrurant.

An example or diagram in an Act or statutory instrument is part of the
Act or instrument.

A schedule, dictionargr appendix t@an Act or statutory instrument
is part of the Act or instrument.
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Section 127

(6) Punctuation in an Act or statutory instrumhes part of the Act or
instrument.

(7) A provision number iran Act or statutory instrument is part of the
Act or instrument.

(8) In applying this section to an Act or statutory instrument that is
divided otherwise than into sections, a reference &edaion or
subsection is a reference to a corresponding provision of the Act or
instrument.

Note A reference to an Act or statutory instrument includes a reference to a
provision of the Act or instrument (se& and s 13).

(9) This section is a determitiize provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

127 Material that is not part of Act or statutory instrument

(1) A footnote, endnote, or other note, in or to an Actstatutory
instrument is nopart of the Act or instrument

2) A table of contents (however descril
in or to an Actor statutory instrument is not part of the Act or
instrument

(3) A heading to a section or subsection of anddtatutory instrunre
IS not part of the Act or instrumerfitsection 1262) does not apply
to the heading.

(4) This section does not prevent the amendment of a note, table, guide,
index or heading mentioned in subsection (1), (2) or (3).

(5) However, such a note, tabbpjide or index does not become part of
the Actor statutory instrumertiecause it is amended or inserted by
an Actor instrument

R115 Legislation Act 2001 page 129
21/12/18 Effective: 21/12/18-30/06/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 13 Structure of Acts and statutory instruments
Part 13.1 General

Section 127

(6) In applying this section to an Act or statutory instrument that is
divided otherwise than into sections, a reference &eaion or
subsection is a reference to a corresponding provision of the Act or
instrument.

Note A reference to an Act or statutory instrument includes a reference to a
provision of the Act or instrument (se& sind s 13).

(7) This section is a deternative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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Part 13.2

130

Particular kinds of provisions

What is a definition?

A definition is a provision (however expressed) of an Act or statutory
instrumentha®

(a) gives a meaning to a term; or

(b) limits or extends the meaning of a term.

Examplesd definitions

N o o 0N P

9

Xmeans'Y.

Xincludes Y.

X means Y, and includes Z.

A reference tX is a reference to Y.
Xd see section Y.

X8 see theXYZ Actl1999 section Y.

In a proceeding against a person (teiler), it is a defence if the retailer

establishes that the goods were bought honestly.

excluded a claim isexcludedif the claim is not brought within 1 year after
the day the claimant becomaware of the failure to account to which the
claim relates.

A term used in th&XYZ Act 200B1as the same meaning in this Act.

10 A term defined in th&XYZ Act 2003as the same meaning in this Act.

Note 1 Examples 5 and 6 illustrate signpost definitiothat is, definitions that

do not themselves directly define a term but point the reader to the place
where the term is defined (see s 131).

Note 2 Example 7 illustrates a taggéskm definition (etailer) that takes its

meaning from the context of thegwision where the defined term is
found.

Note 3 Example 8 illustrates a definition that does not begin with the defined

term.

Note 4 For other provisions about definitions, see pt 15.2.

Note 5 An example is part of the Act, is not exhaustive and may exbendioes

not limit, the meaning of the provision in which it appears %6 and
s 132).
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131

(1)

)

3)

Signpost definitions

In an Act or statutory instrumerd,definition of a term that includes

the word 6éseeb6 followed bynta referenrn
(asignpost definitio) means the term has the same meaning as the

term (or, if the reference includes a reference to the definition of

another term, that term) has in the law or instrument, as in force from

time to time.

Examples

1 Asignpostdefinib nffoodd see section 10.6 in the d
t hat the word 6foodd when wused in th
section 10, as in force from time to time.

2 A signpostinuyddee theX¥Z Acn200@ di cti onary. 0
dicc i onary to another Act means that the worc
Act, has the same meaning as it has in the definitionjufy in the XYZ Act
2001, dictionary, as in force from time to time.

3 A signpost d e f i nGouncitb see theWWdZr Act 280D f et vy
dictionary, definition ofcounci. mheans t hat the expression 6V
Council 86 has the same meaning as the word
council in theXYZ Act 2000dictionary, as in force from time to time.

i cti
e Act

Note An examplds part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears §sE%6 and
s 132).

This section is subject to section 47 (Statutory instrument may make
provision by applying law or instruamt).

In this section:
instrumentincludes a provision of an instrument.

law includes a law, or a provision of a law, of the Commonwealth, a
State or another Territory.

Note For other provisions about definitions, see pt 15.2.
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132 Examples
(1) Anexample in an Act or statutory instrumeént

(a) is not exhaustive; and

(b) may extend, but does not limit, the meaning of At or
instrument, or the particularovision to which it relates.

Examples

1 A specific case (which may be fictional) that teelp give meaning to the more
abstract language of a provision. See the examples in s 43.

2 An example (which may be fictional) that clarifies the scope of a provision by
illustrating cases that fall within the provision or cases that fall outside the
provision, or both. See the examples in s 86.

Note 1 These examples may overlap.

Note 2 An example in an Act or statutory instrument is part of the Act or

instrument (see s 126 (4)).
(2) An example may take either of the following forms:

(a) astatement dhe end of the provision it illustrates (or at the end
of a provision containing the provision it illustrates);

(b) a statement forming part of the text of a provision that illustrates
the operation of the provision,
examplé are used.

Examplesd par (a)

the examples in s 130 or this section, s (1)

Exampled par (b)

the statement beginnf@ng 6for exampl ebd

(3) Subsection (2) does not limit the form that an example may take.
(4) This section is a determinative premn.
Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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133 Penalty units
(1) Inalaw, if a penalty for an offence is expressed as a number (whether
whole or fractional) of penalty units, the penalty for dffence is a
fine of that number of penalty units.
(2) A penalty unitisd
(a) for an offence committed by an individda$160; or
(b) for an offence committed by a corpora@o$810.
Example
0 Ma xi mum 1p0Oe npaelntayl:t y uni ts. 6 comdctedicdthet h at
relevant offence is liable to a maximum fine of 10 penalty units.
1 If the person is an individual, the maximum fine is, therefore6GEL
($160x 10).
1 If the person is a corporation, the maximum fine is, thereforel088
($810x 10).
(3 The AttorneyGeneral must review the amount of a penalty unit at
least once every 4 years after the day this subsection commences.
(4) This section is a determinative provision.
Note See s 5 for the meaning of determinative provisions, and s 6dir th
displacement.
134 Penalties at end of sections and subsections
(1) This section applies if a penalty (however expressed) is stated in a
lawd
(a) atthe end of a section (whether or not the section is divided into
subsections) and not expressed inay what indicates that it
applies only to a provision of the section; or
(b) at the end of a subsection (but not at the end of a section) and
not expressed in a way that indicates that it applies only to a
provision of the subsection; or
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Section 134

(c) atthe endba section or subsection and expressed in a way that
indicates that it applies only to a provision of the section or
subsection (theelevant provisior).

Exampled par (a)
the following penalty at the end of a section:

6Maxi mum penalty: 20 penalty wunits. o
Exampled par (b)

the following penalty at the end of a subsection, but not at the end of a section:
6Maxi mum penalty: 20 penalty wunits. o6

Examplesd par (c)
1 the following penalty at the end of a section divided into subsections:
O0Maxi mum pena(3)) (sudbGegdnalnty units. 6.
2 the following penalty at the end of a subsection, but not at the end of a section:
O6Maxi mum penalty:
(@) for paragraph (I8 20 penalty units; or
(b) for another paragraph50 penalty units, imprisonment for 6 months or
both. o

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears s and
s 132).

(2) If an offence is not expressly mentioned in the section, subsection or
relevant provisionthe penalty indicates that contravention of the
section, subsection or relevant provision is an offence punishable on
conviction as provided by subsection (4).

Exampled penalty applying to entire section or subsection
A person must not contravene a notice
Maximum penalty: 20 penalty units.

Exampled penalty applying to a stated provision

(2) The register of transactiofis
(@) may be kept in electronic form; and
(b) must contain the particulars mentioned in section 91C.
Maximum penalty (paragraph (b))0 penalty units.
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(3) If an offence is expressly mentioned in the section, subsection or
relevant provision, the penalty indicates that the offence is punishable
on conviction as provided by subsection (4).

Exampled penalty applying to entire section or subsection
A person who contravenes a notice commits an offence.
Maximum penalty: 20 penalty units.

Exampled penalty applying to a stated provision

21 f a person keeps the persondé& identity car
(@) the person commits affence; and
(b) the identity card is forfeited to the Territory.
Maximum penalty (paragraph (a)): 20 penalty units.

(4) The penalty that may be imposed for the offende is

(a) if only a single penalty is stated (whether as a maximum penalty
or a penkly)d not more than the stated penalty; or

(b) if a minimum as well as a maximum penalty is statedt less
than the minimum and not more than the maximum.

(5) If3

(a) a penalty (however expressed) is stated in a law at the end of a
section divided intsubsections; and

(b) another penalty (however expressed) is stated at the end of
another subsection of the section; and

(c) the first penalty is not expressed in a way that indicates that it
applies only to a particular provision of the last subsection;

the first penalty is taken, for this section, to be expressed in a way that
indicates that it applies only to the last subsection.

Example

In the following example, s (4) is the last subsection and the penalty stated at the
end applies only to that subsect

6 ( A permit holder must record all transactiamsler this Act
Maximum penalty: 20 penalty units.
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(3) If a permit holder is convicted of an offence against subse@jorthe
registrar must cancel the permit.

(4) A permit holder must natell adeclared substance in contravention of this Act
Maxi mum penal ty: 100 penalty wunits, impr

(6) In working out for this section whether a penalty is at the end of a
section or subsection, the position of any example or sote be
disregarded.

(7) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

135 Penalties not at end of sections and subsections

(1) This section applies if a penalfilowever expressed) is stated in a
provision of a lanother than at the end of a section or subsection.

(2) If an offence is expressly mentioned in the provision, the penalty
indicates that the offence is punishable on conviction as provided by
subsectior{4).

Example

A person who contravenes s (3) commits an offence punishable by a fine of not
more than 20 penalty units.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it apfse@ees 126 and
s 132).

(3) If an offence is not expressly mentioned in the provision, the penalty
indicates that contravention of the provision (or a stated part of the
provision) is an offence punishable on conviction as provided by
subsection (4).

Example
A person who contravenes s (3) must pay a fine of not more thaen2flty units.
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(4) The penalty that may be imposed for the offende is

(a) if only a single penalty is stated (whether as a maximum penalty
or a penalty) not more than the statednadty; or

(b) if a minimum as well as a maximum penalty is statedt less
than the minimum and not more than the maximum.

(5) In working out for this section whether a penalty is at the end of a
section or subsection, the position of any example or isdie be
disregarded.

(6) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

page 138 Legislation Act 2001 R115
Effective: 21/12/18-30/06/19 21/12/18

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Interpretation of Acts and statutory instruments Chapter 14

Purpose and scope Part 14.1
Section 136
Chapter 14 Interpretation of Acts and
statutory instruments
Part 14.1 Purpose and scope
136 Meaning of Actd ch 14

In this chapter:

Actincludes a statutory instrument.

Note Section? (3) provides that a reference to an Act includes a reference to a
provision of an Act. Section 13 (3) provides that a reference to a statutory
instrument includes @eference to a provision of a statutory instrument.

137 Purpose and scoped ch 14
(1) The purpose of this chapter is to provide guidance about the
interpretation of Acts.
(2) This chapter is not intended to be a comprehensive statement of the
law of interpetation applying to Acts.
(3) In particular, this chapter assumes that common law presumptions
operate in conjunction with this chapter.
(4) Subsection (3) also applies to common law presumptions that come
into existence after the commencement of thegpter.
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Part 14.2 Key principles of interpretation

138 Meaning of working out the meaning of an Actd pt 14.2
In this part:
working out the meaning of an Aanean$
(a) resolving an ambiguous or obscure provision of the Act; or
(b) confirming or displacig the apparent meaning of the Act; or

(c) finding the meaning of the Act when its apparent meaning leads
to a result that is manifestly absurd or is unreasonable; or

(d) finding the meaning of the Act in any other case.

A

139 Interpretation best achievingAct 6 s pur pose

(1) In working out the meaning of an Act, the interpretation that would
best achieve the purpose of the Act is to be preferred to any other
interpretation.

2 This section applies whether or not
stated in tb Act.
Note TheHuman Rights Act 2004 30(which is about interpreting legislation

to be consistent with human rights) is also relevant to interpreting
territory laws.
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Section 140

140

Legislative context

In working out the meaning of an Act, the provisions of the Act must
be read in the context of the Act as a whole.

Examples

1

The long title of an Act provides that it is an Act to give certain benefits to the
holders of pensioner cards. Sectton pr ovi des &6 Thi s Act appli
of a pensioner cardé. Section 22 provide
persond an exemption from payment of rat
definition of O&épersonb. Sf¢ghe Actasa 22 must
whole so that the commissioner may only grant exemptions to people who are

holders of pensioner cards.

The Drug Testing Regulation 20Qimade under th®rug Testing Act 2000
(hypothetical)), s 6 contains the following heading:

6 Corresponding lawd Act, s 100, def corresponding law

The heading indicates that the section has been made for the definition of
corresponding lawin theDrug Testing Act 200G 100.

Sectionl2 (1) of a subordinate law refersdta -ecoovittion ordeunder the
Crimes (Sentencing) Act 20805No other kind of order is mentioned in the
section and the word o6orderdé is not othel
Subsections (2)4() , (7) and (9) of the same sect i
order 6, are to be understood as referring

Note 1 See s 126 and s 127 for material that is, or is not, part of an Act or

statutory instrument.

Note 2 An examples part of the Act, is not exhaustive and may extend, but does

not limit, the meaning of the provision in which it appears (sE%sand
s 132).
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141 Non-legislative context generally

(1) In working out the meaning of an Act, material not forming part of
the Act may be considered.

Note 1 See s 146 for the meaningrofyandmust

Note 2 See s 126 and s 127 for material that is, or is not, part of an Act or
statutory instrument.

Note 3 See s 14%or material that may be considered in working out the meaning
of an Act or statutory instrument.

(2) In deciding whether material not forming part of an Act should be
considered in working out the meaning of the Act, and the weight to
be given to the material, the following matters must be taken into
account:

(a) the desirability of being able to rely on the ordinary meaning of
the Act, having regard to the purpose of the Act and the
provisions of the Act read in the context of the Act as a whole;

(b) the undesirability of prolonging proceedings without
compensatig advantage;

(c) the accessibility of the material to the public.

(3) Subsection (2) does not limit the matters that may be taken into
account.

(4) For subsection (2) (c), material in the register is taken to be accessible
to the public.

Note Theregiser is the ACT legislation register (see dict, pt 2, rdgiste)).
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142 Non-legislative contextd material that may be considered

(1) In working out the meaning of an Act, material mentioned in
table142, column 2 may be considered.

(2) In working out themeaning of a statutory instrument, material
mentioned in table 142, column 3 may be considered.

(3) This section does not limit the material that may be considered in
working out the meaning of an Act or statutory instrument.

Table 142

column1l | column 2 column 3

item Act statutory instrument

1 material not forming part of the = material not forming part of the statutory
Act contained in an authorised | instrument contained in an authorised vers
version of the Act of the instrument
Note See ch 3 (Authorised versions Note See ch 3 (Authorised versions and evidel

and evidence of laws and of laws and legislative material).
legislative material).

2 any relevant report of a royal any relevant report of a royal commission,
commission, law reform law reform commission, committee of
commission, committee of inquir' inquiry or other similar entity that was
or other similaentity that was presented to the Legislative Asseribly
presented to the Legislative (a) if the stattiory instrument was
Assembly before the Act was presented to the AssemBlybefore
passed the end of 6 sitting days after the

day the instrument was presented
the Assembly; or

(b) in any other cage before the
instrument was made
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column1l | column 2 column 3

item Act statutory instrument

3 any relevant report of a committe any relevant report of a committee of the

of the LegislativeAssembly that = Legislative Assembly that was made to the
was made to the Assembly befol Assembly

the Act was passed (@) if the statutory instrument was
presented to the AssemBlhbefore
the end of 6 sitting daydtar the
day the instrument was presented
the Assembly; or

(b) in any other cage before the
instrument was made

4 any explanatory statement if the statutory instrument was presented t
(however described) for the bill ' the Legislative Assembdy any explanatory
that became the Act, or any othe statement (however described) for the

relevant document, that was instrument, or any other relevant documen
presented to theegislative that was presented to the Legislative
Assembly before the Act was Assembly before the end of 6 sitting days
passed after the instrument was presented to the
Assembly
5 the presentation speech made tc if the statutory instrument was presented t(

the Legislative Assembly during the Legslative Assembly by a member of tf
the passage of the bill that becar Assembly any presentation speech made

the Act the Assembly

6 official reports of proceedings in if the statutory instrument was presented t(
the Legislative Assembly in theLegislative Assembly official reports of
relation to the bill that became th proceedings in the Legislative Assembly in
Act relation to the statutory instrument

7 any relevant treaty or other any relevant treaty or other international

international agreement to which agreenent to which Australia is a party
Australia is a party
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143

(1)

(2)

Law stating material for consideration in working out
meaning

If a relevant law provides that stated material may or must be
considered in working out the meaning of an Act or statutory
instrument, that does nby implication prevent other material of the
same or similar kind being considered in working out the meaning of
the Act or instrument.

Example
The Computer Crime Act 200@ypothetical) contains the following provision:

4  Report may be used as an aid to interpretation

The Community Law Reform Report on Computer Criow&C
No X) may be considered in working out the meaning of this Act.

This does not limit access to other Hegislative material of the same or a similar
kind for working out the meaning tfie Computer Crime Act 2000

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE%sand
s 132).

In this section:
relevant lawmean$

(@) in working out themeaning of an A& the Act or another Act;
or

(b) inworking out the meaning of a statutory instrument made under
an Acb the Act, another Act or the instrument; or

(c) inworking out the meaning of a statutory instrument made under
another statutory ingstmend an Act or either instrument.
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Chapter 15 Aids to interpretation

Part 15.1 General
144 Meaning of commonly-used terms
A definition in the dictionary, part 1 applies to all Acts atakutory
instruments
Note See s 130 for the dékfinition and s131 for provisions about signpost
definitions.
145 Gender and number

In an Act or statutory instrumeit
(a) words indicating a gender include every other gender; and

(b) words in the singular number include the plural and words in the
plural number inalde the singular.

146 Meaning of may and must

(1) In an Actor statutory instrumenthe wordmay, or a similarterm,
used in relation to a function indicates that the function may be
exercised or not exercised, at discretion.

Note Function is defined inthe dictonary, pt 1 to include authority, duty and
power.

(2) In an Actor statutory instrumenthe wordmust or a similarterm,
used in relation to a function indicates that the function is required to
be exercised.

(3) This section is a determinagivprovision so far as it applies an
applicable law or an applicable provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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147

(4)

(1)

(2)

3)

(4)

In this section:

applicable lawmeans an Act enacted, or statutory instrument made,
after the application date.

applicable provisiormeans a provision inserted after the application
date into an Act or statutory instrument that is not an applicable law.

application datemean$

(@) for an Act, subordinate law or disallowable instrundent
1 January 2000; and

(b) for any other statutory instruméntl January 2006.

inserted for a provision, includes inserted in substitution for another
provision.

Changes of drafting practice not to affect meaning

The purpose of this section is to encourage the making of progressive
improvements in the form of the statute bowkhout inadvertently
changing the substantive effect of the law

Note See also s 96 (Relocated provisions).

This is tobe achieved particularly by updating the language and
structure ofActs and statutory instruments to replace older forms of
legislative expression with forms reflecting current legislative
drafting practice

If an Act or statutory instrument is ameddso that it contains an
older form oflegislative expression in a provision and a newer form
in another, he ideas in the 2 provisions must not be regarded as
different onlybecause different words are used or the provisions are
structured in different wugs.

Subsection (3) also applies if the provisions are in diffefets or
statutory instruments
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(5) Also, if an Act or statutory instrument is amended so that a provision
containing an older form of legislative expression is replaced
(whether or nbin the same position) by a provision in a newer form,
the ideas in the 2 provisions must not be regarded as different only
because different words are used or the provisions are structured in
different ways.

(6) In deciding whether the ideas are differeegard must be had to the
context and history of the 2 provisions

(7) Subsection (6) does not limit the matters to which regard may be had.

(8) This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions,safdor their
displacement.

148 Terms used in instruments have same meanings as in
authorising laws

Terms used in a statutory instrument have the same meanings as they
have, from time to time, in the Act or statutory instrument (the
authorising law), or the relevant provisions of the authorising law,
under which the instrument is made or in force.

149 Age in years

For an Act or statutory instrument, a person is an age in years at the
beginning of the persondéds birthday f ol

150 Measurement of distance

In applying an Act or statutory instrument, distance is to be measured
in a straight line on a horizontal plane.

151 Working out periods of time generally

(1) This section applies in working out periods of 1 day or longer for an
Act or statutory instrment, whether the period is a period in the
future or the past.

page 148 Legislation Act 2001 R115
Effective: 21/12/18-30/06/19 21/12/18

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Aids to interpretation Chapter 15
General Part 15.1

Section 151

Note 1 The following definitions in the dictionary, pt 1 are also relevant to
periods of time:

business day
calendar month
calendar year
financial year
midnight
month

quarter
working day

=A =4 =4 =4 =4 4 A

==

year.

Note 2 The Standard Time and Summer Time Act 18&als with the meaning
of a reference to a time.

(2) A period of time mentioned in an Act or statutamgtrument that is
of a kind mentioned in an item in the following table is to be worked
out according to the rule mentioned in column 3 of the item:

Table 151 Working out periods of time

column 1 column 2 column 3
item If the period of timed then the periodd
1 is described as beginning at, on or with a statec includes the stated day or
day, act or event the day of the stated act ol
event
2 is described as beginning from or after a stated does not include the statec
day, act or event day or the day dhe stated
act or event
3 is described as ending at, by, on or with, or as = includes the stated day or
continuing to or until, a stated day, act or event the day of the stated act o1
event
4 is described as ending before a stated day, act doesnot include the stated
event day or the day of the statel

act or event

5 is described as occurring between 2 events does not include the days
when the events happen
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Exampled item 1
If a licence begins on the first day of a financial year, the licencdasda on that day.

Exampled item 2

If a disallowable instrument is described as beginning from 30 June, the instrument starts to operate
on 1 July.

Exampled item 3

I f a personbés right to apply for reviegehe of a deci s
person may apply for review of the decision on that day.

Exampled item 4

If a person may apply for renewal of accreditation not later than 6 months before the day the

accreditation period ends, and the accreditation period endblowe?nber, the peasi may apply

for renewal at any time during thenonth period ending on 1 November.

Exampled item 5

A court rule requires a notice of motion to be served 2 days before the return date for the application.
If the return date is Friday, that day and thetti@yapplication is served are not counted in working

out the 2 days. For service to be valid, the application must be served on or before the Tuesday
before the return date.

Note An example is part of the Act, is not exhaustive and may extend, but ddasitidhe
meaning of the provision in which it appears (segislation Act s126 and 432).

(3) Despite table 151, iterg, if, under an Act or statutory instrument,
something mst or may be done within a particular period of time
after a stated day, the thing may be done on the stated day.

(4) This section is a determinative provision so far as it applies to an
applicable law or applicable provision.

Note See s 5 for theneaning of determinative provisions, and s 6 for their
displacement.

(5) In this section:

applicable lawmeans an Act enacted, or statutory instrument made,
after 1 January 2006.

applicable provisiormeans a provision inserted afteddnuary2006
into anAct or statutory instrument that is not an applicable law.
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inserted for a provision, includes inserted in substitution for another
provision.

151A Periods of time ending on non-working days
(1) This section appliesaf
(a) under an Act or statutory itrament, something must or may be
done on a particular day or within a particular period of time;
and
(b) the day, or the last day of the period, is not a working day.
(2) The thing must or may be done on the next day that is a working day.
(3) This setion is a determinative provision so far as it applies to an
applicable law or applicable provision.
Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
(4) In this section:
applicable lawmeans an Act enacted, ortstary instrument made,
after 1 January 2006.
applicable provisiormeans a provision inserted aftedanuary2006
into an Act or statutory instrument that is not an applicable law.
inserted for a provision, includes inserted in substitution for another
provision.
public entitymean$
(&) a court or tribunal; or
(b) an administrative unit; or
(c) a statutoryoffice holder; or
(d) any other entity established for a public purpose under a law.
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working daymean$

(a) for doing something at an office (hewer described) of a public
entity where the thing must or may be dére day when the
office is open; and

(b) for doing anything else a day that is nét
(i) a Saturday or Sunday; or

(i) a public holiday at the place where the thing must or may
be donepr

(i) if the thing is to be done by or in relation to an authorised
deposittaking institutio® a day observed by the
institution as a bank holiday at the place where the thing
must or may be done.

Exampled par (a)
filing a document at a court registry

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE&%sand
s 132).

151B Doing things for which no time is fixed
(1) This section appliesaf

(a) under an Act pstatutory instrument, something must or may be
done; but

(b) no time is provided for doing the thing.

(2) The thing must or may be done as soon as possible and as often as
needed.
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151C
1)

(2)

3)

(4)

(5)
(6)

152

Power to extend time
This section applies if, under an Actstatutory instrumemt

(&) something must or may be done on a particular day or within a
particular period of time; but

(b) a court or other entity has power to extend the timerélesant
time) for doing the thing.

A person may apply to the cowt other entity for the relevant time
to be extended even though the relevant time has ended.

The court or other entity may extend the relevant time even though
the relevant time has ended.

This section is a determinative provision.

Note See s Sor the meaning of determinative provisions, and s 6 for their
displacement.

This section applies only to an applicable law or applicable provision.
In this section:

applicable lawmeans an Act enacted, or statutory instrument made,
after 1 Januy 2006.

applicable provisiormeans a provision inserted aftedanuary2006
into an Act or statutory instrument that is not an applicable law.

inserted for a provision, includes inserted in substitution for another
provision.

Continuing effect of obligations

If, under a provision of an Act or statutory instrument, an act is
required to be done, the obligation to do the act continues until the act
is done even &

(a) the provision required the act to be done within a particular
period or before garticular time, and the period has ended or
the time has passed; or
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(b) someone has been convicted of an offence in relation to failure
to do the act.
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Part 15.2 Definitions

Note See also s 130 (What is a definition?),34 1Signpost definitions) and
5148 (Terms used in instruments have same meanings as in authorising
laws).

155 Definitions apply subject to contrary intention

(1) A definition in an Act or statutory instrument applies except so far as
the contrary intention appears.

(2) This sectionis a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

156 Application of definitions in dictionaries and sections

(1) A definition in the dictionary to an Actr statutory instrumerapples
to the entire Act or instrument unless the Act or instrument provides
for the definition to have a more limited application.

Examples

1 The dictionary to théA\BC Act 1999 ncl udes t he sdspempost def.i
theXYZ Act1998s e ct i o n 3othing in theRBCeAct £99%ndicating
the intended application of the definition>of The definition ofx in the XYZ
Act 1998 s 3, therefore, applies to the enth8C Act 1999

2 Inan Act, the word is defined in the dictionary. The definition pides, in
part z tihmtpart 4 (Registration of wvehicle
z applies only to p4.

3 Inpp 6 of an Act (which i s haisaddfeatli 6Part 6
in s50. The section is not divided into subsections daritains a number of
definitons. Secti on 50 begins wi Howeverhtee wor ds 061
dictionary to the Act contains the following definition:

ad see section 50.
The definition ofa applies tahe entire Act (compare(8) example2).

Note 1 See s 144 (Meaning of commonlged terms) for the application of the
definitions in this Act, dict, pt 1.
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Note 2 Section 148 (Terms used in instruments have same meanings as in
authorising laws) provides that terms used in a statutory instrument have
the same meaning as they have in the Act or statutory instrument under
which the statutory instrument is made.

Note 3 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (s&6sand
s 132).

(2) A definition in a section of an Aair statutory instrumerapplies only
to the section unless the Actiostrumentprovides for the definition
to have a broader application.

Examples

1 This Act, 8255 (7) (Forms) contains definition§form 1 andform 2 as tagged
terms. There is nothing in this Act indicating that théirdtions apply outside
s255. The dfinitions apply only to 255.

2 Inpt 6 of an Act (which i s haisddfieel 6 Part 6 Co
in s50. The setion is not divided into subsections but contains a number of
definitons. Secti on 50 begins wi Hbweverhtee wor ds o611 n
dictionary to the Act contains the following definition:

a, for part 6 (Complaint$) see section 50.
The definitionof a applies to all of p6, but not to pvisions of the Act outside
pt 6 (compare £1) example3).

3 In an Act, the wordb is defined in a section, which is not divided into

subsections but contains a number of definitions. The section begins with the
words Ol n this Abxapplieétothe entiieeActde f i ni ti on of

(3) A definition in a section of an Adir statutory instrumerdpplies to
the entire section unless the Act iastrumentprovides for the
definition to have a more limited application

Example
In a subsection of a section of an Act, the woigldefined. The subsection begins
with the words 61l n s ubcagplesanlyto $3)oBthat 6 . The def
section.
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(4) In applying this section to an Act or statutory instrumgnait is

157

divided otherwise than into sections, a reference to a section is a
reference to a corresponding provision of the Act or instrument.

Note A reference to an Act or statutory instrument includes a reference to a
provision of the Act or instrumentgs s7 and s 13).

Defined termsd other parts of speech and grammatical
forms

If an Actor statutory instrumertefines aerm, other parts of speech
and grammatical forms of thermhave corresponding meanings.

Example

The Publication (Grants) Act 200tontains a definition opublish and also

contains other forms of the same word (6p
6publishingé and 6épublicationd). Because o
have the same meaning except so far as the Aetwise expressly provides or a

contrary intention appears (see s 6 (3)).

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE6sand
s 132).
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Section 160
Part 15.3 References to various entities

160

(1)

(2)

(3)

and things

Note See also ch 10 (Referring to laws).

References to people generally

In an Act or statutory instrument, a reference fmessongenerally
includes a reference to a corporation as well as an individual.

Subsection (1) is not displaced only because there is an express
reference to either an individual or a corporation elsewhere in the Act
or statutory instrument

Examplesd references to a person generally
another person

anyone else

party

someoe else

employer

a b WON B

Examplesd express references to a corporation
1 body corporate

2 company

Examplesd express references to an individual
1 adult

2 child

3 spouse

4  driver

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE#b6sand
s 132).

Subsection (2) does not limit the operation of section 6.

Note Section 6 deals with the displacement of a provision of this Act.
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161

(1)

(2)

3)

Corporations liable to offences

A provision of a law that creates an offence (whether indictable or
summary) applies to corporations as well as to individuals.

A provision of a law that creates an offence can apply to a corporation
even though contravention of the provision is purbshaby
imprisonment (with or without another penalty).

Example

A provision of an Act contains the following penalty:

OMaxi mum penal ty: 100 penalty wunits,
The provision can apply to a corporation.

Note  An example is partfdhe Act, is not exhaustive and may extend, but does

not limit, the meaning of the provision in which it appears (sE¥6sand
s 132).

If a corporation is convicted of an offence and, apart from this
subsection, the penalty for the offence is aqueof imprisonment
only, the court may impose a maximum penalty of

(a) if the period of imprisonment is not longer than 6 mo@éths
50 penalty units; and

(b) if the period of imprisonment is longer than 6 months but not
longer than 1 yedér 100 penaltyunits; and

(c) ifthe period of imprisonment is longer than 1 year but not longer
than 2 yea® 200 penalty units; and

(d) if the period of imprisonment is longer than 2 years but not
longer than 5 yea@s 500 penalty units; and

(e) if the period of imprisnment is longer than 5 years but not
longer than 10 yeads1 000 penalty units; and

() if the period of imprisonment is longer than 10 yéats500
penalty units.

Note Section 133 explains the meaning and value of penalty units.
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Section 162

(4) In this section:

law means an Act, subordinate law or disallowable instrument

162 References to a Minister or the Minister

(1) In an Actor statutory instrumenta reference t@ Minister is a
reference to the Chief Minister or a Minister appointed under the
SeltGovernment Agtsection 41.

Note Chief Ministerd see the dictionary, pt 1.

(2) In a provision of an Acbr statutory instrument reference tthe
Minister without identifyingt he Mi ni ster 6s title or
reference td

(a) the Minister for the time being administering the provision; or

(b) if, for the time being, different Ministers administer the
provision in relation to different matteéys

(i) if only 1 Minister adninisters the provision in relation to
the relevant mattér the Minister; or

(i) if 2 or more Ministers administer the provision in relation
to the relevant mattérany of the Ministers; or

(c) if paragraph (b) does not apply and, for the time beingn#oe
Ministers administer the provisidnany of the Ministers.

(3) In subsection (2):

Minister includes a Minister for the time being acting on behalf of
the Minister or 2 or more Ministers.

(4) If an Actor statutory instrumennentions a Minister andiéntifies
the Minister by reference to the fact that the Minister administers a
stated Actstatutory instrumenor provision, subsection (2) applies
as if references in paragraphs (a) to (c) to the provision were
references to the stated Actstrumentor provision.

Note Attorney-GeneralandTreasure® see the dictionary, pt 1.
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163
1)

(2)

3)

References to a director-general or the director-general

In an Act or statutory instrument, a referenca thrector-generalis
a reference to a person employed undlee Public Sector
Management Agtsection 31 (Engagement of SES membter)
perform the duties of an office directorgeneral

In a provision of an Act or statutory instrumeat,reference to
the director-generalwithout identifying thedirectorg e n e titl@ais 0 s
a reference

(a) thedirectorgenerabf the administrative unit responsible for the
provision; or

(b) if, for the time being, different administrative units are
responsible for the provision in relation to different maéers

() ifonly 1 administrative unit is responsible for the provision
in relation to the relevant matéethe directorgeneralof
the administrative unit; or

(i) if 2 or more administrative urstare responsible for the
provision in relation to the relevant matiethe
directorgeneralof any of the administrative units; or

(c) if paragraph (b) does not apply and, for the time being, 2 or more
administrative units are responsible for the prowidithe
directorgeneralof any of the administrative units.

Note  Administrative uni® see the dictionary, pt 1.

If an Act or statutory instrument mentionsdaectorgeneraland
identifies the directorgeneral by reference to the fact that the
directorgeneralis the directorgeneralof the administrative unit
responsible for a stated Act, statutory instrument or provision,
subsection (2) applies as if references in paragraphs (a) to (c) to the
provision were references to the stated Act, instrumentomigon.
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(4) In this section:

director-general of an administrative unit, means the person who is
employed undetthe Public Sector Management Acsection 31
(Engagement of SES mmber)to perform the duties of the office of
directorgenerain the administrative unit.

Public Sector Management Actmeans the Public Sector
Management Act 1994

responsible for a provision, means allocated responsibility for the
provision under th@ublic Sector Management Asectionl4 (1) (b)
(Ministerial responsibility and functions of administrativetsin

164 References to Australian Standards etc

(1) In an Actor statutory instrument reference consisting of the words
O0Australian Standard6é or O0ASO6 foll owe:
the standard so numbered published by or on behdfftaridards
Australia.

(2) In an Act or statutory instrument, a reference consisting of the words
O0Australian/ New Zeal and Standarddé or
number is a reference to the standard so numbered published jointly
by or on behalf of Standards stmalia and Standards New Zealand.

Examplesd s 164

1 AS 46081999

2 AS/NZS 4906: 1994

Note An example is part of the Act, is not exhaustive and may extend, but does

not limit, the meaning of the provision in which it appears (sE&%sand
s 132).
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165 References to Assembly committees that no longer exist

In an Actor statutory instrument reference (whether by name or
description) to a committee of the Legislative Assembly that no
longer exists is a reference to the committee of the Assembly
nominated bythe Speaker either generally or for the provision
containing the reference.

168 References to person with interest in land include
personal representative etc

In an Actor statutory instrumenta reference to a person with an
interestinland orotherppoe r ty i ncl udes a referenc
personal representatives, successors and assigns.

Examplesd references to people with interests in land
proprietor

transferor or transferee

mortgagor or mortgagee

lessor or lessee

sublessor or sublessee

trustee

D O~ WDN P

Note  An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE&%sand

s 132).
169 References to domestic partner and domestic partnership
(1) InanActorstatutoy i nstrument, adomesficer ence t

partner is a reference to someone who lives with the person in a
domestic partnership, and includes a reference to a smdikenion
partneror civil partner of the person.

Note The Macquarie dictionary ( 1997 ) de éithenreesnbesgg@d use as 6

married pair in relation to the other;
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(2) In an Act or statutory instrument, domestic partnershigs the
relationship between 2 people, whether of a different or the same sex,
living together as a couple on a genuine domestic basis.

Exampled indicators to decide whether 2 people are in a domestic
partnership

1 the length of their relationship

2 whether they are living together

3 ifthey are living togethér how long and under whaircumstances they have
lived together

4  whether there is a sexual relationship between them

5 their degree of financial dependence or interdependence, and any
arrangements for financial support, between or by them

6 the ownership, use and acquisition loéit property, including any property
that they own individually

7 their degree of mutual commitment to a shared life

8 whether they mutually care for and support children

9 the performance of household duties

10 the reputation, and public aspects, ofrdlationship between them

Note An example is part of the Act, is not exhaustive and may extend, but does

not limit, the meaning of the provision in which it appears (sE%6sand
s 132).

(3) In an Act or statutory instrument, a reference tod@mestic
partnership includes a reference to a marriagecivil unionand a
civil partnership.

169A References to transgender people
(1) A transgender persois a person whi

(a) identifies as a member of a different sex by living, or seeking to
live, as a membenf that sex; or

(b) has identified as a member of a different sex by living as a
member of that sex;

whether or not the person is a recognised transgender person.
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Aids to interpretation Chapter 15
References to various entities and things Part 15.3

Section 169B

(2) A transgender persorincludes a person who is thought of as a
transgender person, whethor not the person is a recognised
transgender person.

(3) A recognised transgendegyersonis a persorhe record of whose sex
is altered under thBirths, Deaths and MarriageRegistration Act

1997, part 4or the corresponding provisions of a law of a State or
another Territory.

169B References to intersex people

An intersex persors a person who has physical, hormonal or genetic
features that afe

(@) not fully female orfully male; or
(b) a combination of male or female; or

(c) not female or male.
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Chapter 15 Aids to interpretation

Part 15.4 Preservation of certain common law privileges
Section 170
Part 15.4 Preservation of certain common
law privileges
170 Privileges against self-incrimination and exposure to civil
penalty
(1) An Act or statutory instrument must lo@erpreted to preserve the
common law privileges against s#iicrimination and exposure to the
imposition of a civil penalty.
(2) However, this section does not affect the operation oEthdence
Act 2011
Note TheEvidence Act 201X 128 contains provisions that apply if a withess
raises these privileges in a proceeding. The privileges have been
abolishel for bodies corporate (s&idence Act 201k 187).
(3) This section is a determinative provision.
Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
171 Client legal privilege
(1) An Act or statutory instrument must be interpreted to preserve the
common law privilege in relation to client legal privilege (also known
as legal professional privilege).
(2) However, this section does not affélee operation of th&vidence
Act 2011
Note TheEvidence Act 201 div 3.10.1 contains provisions about client legal
privilege.
(3) This section is a determinative provision.
Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
page 166 Legislation Act 2001 R115
Effective: 21/12/18-30/06/19 21/12/18

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2011-12
http://www.legislation.act.gov.au/a/2011-12
http://www.legislation.act.gov.au/a/2011-12
http://www.legislation.act.gov.au/a/2011-12
http://www.legislation.act.gov.au/a/2011-12
http://www.legislation.act.gov.au/a/2011-12
http://www.legislation.act.gov.au/a/2011-12

Courts, tribunals and other decision-makers Chapter 16

Section 175

Chapter 16 Courts, tribunals and other
decision-makers

175 Meaning of lawd ch 16
In this chapter:

law means an Act, subordinate law or disallowable instrument.

Note A reference to an Act, subordinate law or disallowable instrument
includes a reference to a provision of the Act, law or instrument (&ee s
s8ands9).

176 Jurisdiction of courts and tribunals

(1) This section applies if a law, whether expressly or by implication,
authorises a proceeding (whether civil or criminal) to be brought in a
particular court or tribunal in relation to a matter.

(2) The law vests the court or tribunal with jurisdiction in the matter.

(3) The jurisdiction so vested is not limited by any limits to which any
other jurisdiction of the court or tribunal may be subject.

Note See also s 45 which relates to the makifigules carrying out or giving
effect to the jurisdiction of the court or tribunal.

177 Recovery of amounts owing under laws

If an amount is owing under a law to a person (heditor) by
another person (theebtos, the creditor may recover the amoasta
debt owing by the debtor to the creditor in a court of competent
jurisdiction or the ACAT.

178 Power to decide includes power to take evidence etc

(1) A court, tribunal or other entity authorised by law to hear and decide
a matter (however expressdwdjs powed

(a) to take evidence, including evidence on oath; and
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Chapter 16 Courts, tribunals and other decision-makers

Section 179

(b) to examine witnesses; and
(c) to administer oaths to witnesses.

(2) The court, tribunal or other entity may authorise a person to
administer an oath to a witness.

(3) This section des not limit any other power of the court, tribunal or
other entity.

179 Content of statements of reasons for decisions

(1) This section applies if a law requires a tribunal or other entity making
a decision to give written reasons for the decision tdreheterm
6reasonso6, Ogrtamisudes.d6 or any ot her

(2) The document giving the reasons must also set out the findings on
material questions of fact and refer to the evidence or other material
on which the findings were based.

(3) This sectioris a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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Courts, tribunals and other decision-makers Chapter 16

Section 180

180

(1)

(2)

Power to make decision includes power to reverse or
change

Power given by a law to make a decision includes power to reverse
or change the decision.

The power to reverse or change the decision is exercisable in the same
way, and subject to the same conditions, as the power to make the
decision.

Example

If the power to include land in a special reserve is exercisable otihg @asolution

of the Legislative Assembly, the power to excise land from a special reserve is
exercisable only on the resolution of the Assembly.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of thgrovision in which it appears (sed26 and
s 132).
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Chapter 17 Entities and positions

Section 182
Chapter 17 Entities and positions
182 Meaning of lawd ch 17

In this chapter:

law means an Act or statutory instrument.
Note A reference to an Act or statutory instrument includes a reference to a
provision of the Act or instrument (see s 7 and s 13).

183 Change of name of entity

(1) If alaw changes the name of an entity established under a law, the
entity continues in existence under the new name and its identity is
not affected by the change.

(2) If the name of an entity is changed, a reference in a law to the entity
by its previous name is taken, after the change, to be a reference to
the entity by its new name.

(3) To remove any doubt, subsection (2) applies to all entities, whether
or not inor for the Territory, including entities established under a
law of another jurisdiction.

Note Another jurisdiction means the Commonwealth, a State, another
Territory, the United Kingdom or New Zealand (see dict, pt 2).

184 Change in constitution of entity

(1) This section applies if a law changes how an entity established under
a law is constituted.

(2) The entity continues in existence as newly constituted and its identity
is not affected by the change.

(3) Without limiting subsection (2), the chandees not affeé

(&) any function, right, privilege, liability or property of the entity;
or
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Entities and positions Chapter 17

Section 184A

(b) the bringing of a proceeding, or the continuation of a
proceeding, by or against the entity; or

(c) the carrying out of an investigation or inquiry, or the
continuation of an investigation or inquiry, in relation to
anything done or not done by or in relation to the entity.

Note Function is defined in the diabnary, pt 1 to include authority, duty and

power.
184A References to entity

(1) In a law, a refenece to an entity includes a reference to a person
exercising a function of the entity, whether under a delegation,
subdelegation or otherwise.

(2) To remove any doubt, this section applies to all entities, whether or
not in or for the Territory, includingntities established under a law
of another jurisdiction.

185 References to occupant of position

(1) In a law, a reference to the occupant of a position (however
expressed) includes a reference to anyone for the time being
occupying the position.

(2) Toremove any doubt, this section applies to all positions, whether or
not in or for the Territory, including positions established under a law
of another jurisdiction.

Note See s 200 (1) (Functions of occupants of positions) ancbdetgpyand
positionin the dictonary, pt 1.
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Chapter 17

Entities and positions

Section 186

186
(1)

(2)

3)

187
1)

(2)

Change of name of position

If a law changes the name of a position established under a law, the
position continues in existence under the new name and its identity is
not affected by the change.

If the name of a poson is changed, a reference in a law to the
position by its previous name is taken, after the change, to be a
reference to the position by its new name.

To remove any doubt, subsection (2) applies to all positions, whether
or not in or for the Terrdry, including positions established under a
law of another jurisdiction.

Chair and deputy chair etc

If a law establishes a position of chair or chairperson of an entity, the
chair or chairperson may be referred to as chairman, chairwoman,
chairperson or chair.

If a law establishes a position of deputy chair or deputy chairperson
of an entity, the deputy chair or deputy chairperson may be referred
to as deputy chairman, deputy chairwoman, deputy chairperson or
deputy chair.
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Offences Chapter 18

Section 188

Chapter 18 Offences

188

189

Note See also s 133 to s 135 (which relate to penalty units and penalty
provisions) and 461 (Corporations liable to offences).

Meaning of ACT lawd ch 18
In this chapter:

ACT lawmeans an Act or subordinate law.

Note A reference to an Act osubordinate law includes a reference to a
provision of the Act or law (see s 7 and s 8).

Reference to offence includes reference to related
ancillary offences

A reference to an offence against an ACT law includes a reference to
an offence against ti@riminal Code part 2.4 (Extensions of criminal
responsibility) or section 717 (Accessory after the fact) that relates to
the ACT law.

Example

X is the holder of a licence under tRant Development Act 20Qhypothetical).

The Plant Development Act, 23 provides for the cancellation of a licence if a
licence holder commits an offence against the Act. While his business premises are
being inspected, X incites an employee to obstitue inspector. As a result, the
employee obstructs the inspector (which is an offence against the Act). X is later
convicted of the offence of incitement against@neninal Code, s47 (which is an
offence in theCriminal Code pt 2.4). Becausef theLegislation Act s189, X is

taken to have committed an offence against the Plant Development Act and is
therefore liable to have his licence cancelled.

Note 1 The result would be the same if X had been convicted of conspiracy
relating to the offence of obstruction in the Plant Development Act.

Apart from the Legislation Act s 189, the following offences irhé
Criminal Code pt 2.4 could also apply to the offence in the Plant
Development Act:

1 attempt (s 44 (Attempt))
1 aiding and abetting (s 45 (Complicity and common purpose)).
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Chapter 18

Section 190

Offences

190
1)

(2)

3)

191
1)

)

Note 2 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sk&6sand
s 132).

Indictable and summary offences

An offence is anndictable offencefd

(a) itis punisable by imprisonment for longer than 2 years; or
(b) itis declared by an ACT law to be an indictable offence.

An indictable offenceincludes an indictable offence that is or may
be dealt with summarily.

Any other offence is aummary offenceand is punishable on
summary conviction.

Offences against 2 or more laws

If an act or omission by a person is an offence against 2 or more ACT
laws, the person may be prosecuted for and convicted of any of the
offences, but is not liable to be psined more than once for the act

or omission.

Ifo

(a) an act or omission by a person is an offence against both an ACT
law and a law of another jurisdiction; and

(b) the person has been punished for the offence against the law of
the other jurisdidgbn;

the person is not liable to be punished for the offence against the ACT
law.
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Section 192

192

(1)

(2)

3)

(4)

When must prosecutions begin?

A prosecution for the following offences against an ACT law may be
begun at any time:

(a) an offence by an individual punishable bgprisonment for
longer than 6 months;

(b) an offence by a corporation punishable by a prescribed fine;

Note See 4161 for the fines that may be imposed on a corporation for
offences punishable only by imprisonment.

(c) an aiding and abetting offence ag individual in relation to an
offence by a corporation punishable by a prescribed fine.

A prosecution for any other offence against an ACT law must be
begun not later than

(a) 1 year after the day of commission of the offence; or
(b) if an ACT law provides for another periédthat period.

However, if a coronerds i nquest
Inquiries Act 199Dr theRoyal Commissions Act 1994 held into a
matter that discloses or is otherwise found to relate to an offence
mentioned in subsection (2), a prosecution for the offence may be
begun notater than 1 year after the day wiben

@ the coronerds report i s made;

(b) the report of the board of inquiry or royal commission is given
to the Chief Minister.

In this section:

aiding and abetting offenceneans an offence against tGaminal
Code section 45 (Complicity and common purpose).
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Chapter 18 Offences

Section 193

prescribed fine for an offence, meafs

(a) if the penalty for the offence is expressed in penalty dnits
100penalty units or moreor

(b) if the penalty for the offence is expressed as an amount of
moneyd $50000 or more.

193 Continuing offences
(1) This section applies to a requirement to do an Act if

(a) the act is required to be done under an ACT law within a
particular periotr before a particular time; and

(b) failure to comply with the requirement is an offence against the
law.

(2) A person who fails to comply with the requirement commits an
offence for each day until the act is done.

(3) A day mentioned in subsection) (Bcludes any day of conviction for
an offence and any later day.

Note See also s 152 (Continuing effect of obligations).
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Introductory Part 19.1
Section 195
Chapter 19 Administrative and machinery
provisions
Part 19.1 Introductory
195 Meaning of lawd ch 19

In this chapter:

law means an Ac subordinate law or disallowable instrument.

Note A reference to an Act, subordinate law or disallowable instrument
includes a reference to a provision of the Act, law or instrument (&ee s
s8ands?9).
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Chapter 19

Administrative and machinery provisions

Part 19.2 Functions
Section 196
Part 19.2 Functions
Note Function is defined in the di@bnary, pt 1 to include authority, duty and
power.
196 Provision giving function gives power to exercise
function

(1) A provision of a law that gives a function to an entity also gives the
entity the powers necessary and convert@eixercise the function.
Note Entity andexercis® see the dictionary, pt 1.

(2) The powers given to the entity under subsection (1) are in addition to
any other powers of the entity under the law.

197 Statutory functions may be exercised from time to time
If a law gives a function to an entity, the function may be exercised
from time to time.
Note See also s 42 (3) (Power to make statutory instruments).

199 Functions of bodies

(1) Ifalaw authorises or requires a body to exercise a function, it may d
so by resolution.

Note Bodyd see the dictionary, pt 1.

(2) To remove any doubt, subsection (1) applies in relation to a function
even though a law authorises or requires the function to be exercised
in writing.

(3) If alaw authorises or requires a sifure by a person and the person
is a body, the signature of a person authorised by the body for the
purpose is taken to be the signature of the body.

page 178 Legislation Act 2001 R115
Effective: 21/12/18-30/06/19 21/12/18

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Administrative and machinery provisions Chapter 19
Functions Part 19.2

Section 199

(4) If alaw gives a function to a body, the function may be exercised by
the body as constituted forgtime being.

Example

The ACT Conference Organisers Registration Board is a statutory body consisting
of 5 members. At a meeting of the board it is agreed to exempt a conference
organiser from registration on certain conditions. On the day after thing)deif

the members of the board (X) resigns and another person (Y) is appointed to the

board in X6s place. At the next meeting of
information submitted by the conference organiser and agrees to amend the
condiions of ékemption. Becauseof(s4) , the boarddés ability t ¢

exemption is not affected by a change in the membership of the board.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of thgrovision in which it appears (se¢26 and
s 132).

(5) The exercise of the function is not affected only because of vacancies
in the bodyds member ship.

(6) Subsections (4) and (5) do not affect any quorum requirement
applying to the body.

Example

TheAct establishing the board mentied in the example to(d) provides that the
quorum for a meeting of the board is the chair or deputy chair and 2 other members.
If the quorum requirement was complied with at each meeting mentioned in the
example, the mult mentioned in the example would be the same whether or not X
attended the first meeting and whether or not Y attended the second meeting.

(7) If abody as constituted for the time being does something in exercise
of a function given to the body undarlaw, the effect of the thing
done by the body does not end only because the membership of the
body changes.

Note See also s 211 (Appointment not affected by appointer changes), s 224
(Acting appointment not affected by appointer changes), and s 241
(Delegation not affected by appointer changes).

(8) Subsection (7) does not prevent the thing done by the body being
ended or changed by the body as subsequently constituted for the time
being.
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Part 19.2

Functions

Section 200

200
(1)

(2)

3)

Functions of occupants of positions

If a law givesa function to the occupant of a position, the function
may be exercised by the person for the time being occupying the
position.

Note See s 185 (References to occupant of position) anidmtcy, pt 1, defs
occupyandposition

If the person for théme being occupying a position does something

in exercise of a function given to the occupant of the position under a
law, the thing done by the person does not end only because the
person ceases to be the occupant of the position.

Note See also s 211 (Ayintment not affected by appointer changes), s 224
(Acting appointment not affected by appointer changes), and s 241
(Delegation not affected by appointer changes).

Subsection (2) does not prevent the thing done by the person being
ended or changed/lany person subsequently occupying the position
for the time being.
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Appointments Part 19.3
Appointmentsd general Division 19.3.1
Section 205

Part 19.3 Appointments

Division 19.3.1 Appointmentsd general

205

206
1)

(2)

207
1)

Note Certain statutory appointments made by a Minister require consultation
with a Legislative Assembly committee and afisallowable (see
div 19.3.3 (Appointments Assembly consultation)).

Applicationd div 19.3.1

This division applies if a law authorises or requires an entity (the
appointe to appoint a pers@n

(a) to a position under a law; or

(b) to exercise a funidn or do anything else under a law.

Note Function is defined in the diabnary, pt 1 to include authority, duty and
power.

Appointments must be in writing etc

An appointment must be made, or evidenced, by writing
(theinstrument of appointmernjtsigned by the appointer.

If a law provides for a maximum or minimum period of appointment,
the instrument of appointment must state the period for which the
appointment is made.

Examplesd stated appointment periods
1 2years
2 until age 65

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE6sand
s 132).

Appointment may be by name or position
The appointer may make an appointmerd by

(&) namingthe person appointed; or
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Chapter 19 Administrative and machinery provisions

Part 19.3 Appointments
Division 19.3.1 Appointmentsd general
Section 208

(b) nominating the occupant of a position (however described), at a
particular time or from time to time.

(2) For this division, the person named, or the occupant of the position
nominated, is thappointee

208 Power of appointment includes power to suspend etc
(1) The appointerds power to make the appoc
(a) to suspend the appointee, and end the suspension; or

(b) to end the appointment, and appoint someone else or reappoint
the appointee if the appuee is eligible to be appointed to the
position; or

(c) to reappoint the appointee if the appointee is eligible to be
appointed to the position.

(2) The power to suspend the appointee, end the appointment or
reappoint the appointee is exercisable emsame way, and subject to
the same conditions, as the power to make the appointment.

Example

If the appointment power is exercisable only on the recommendation of a body, the
power to suspend, end the appointment or reappoint is exercisable only on the
recommendation of the body.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears k26 and
s 132).

209 Power of appointment includes power to make acting
appointment

@1 f the appointerods power i s the power
position, the power to make the appointment also includes power to
appoint a person, or 2 or more people, to act in the paition

(a) during any vacancy, or all vacancies, in the posjtwhether or
not an appointment has previously been made to the position; or
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Appointments Part 19.3
Appointmentsd general Division 19.3.1
Section 209

(b) during any period, or all periods, when the appointee cannot for
any reason exercise functions of the position.

Examplesd par (b)

1 the appointee isill or on leave

2 the apointee is acting in another position

3 the appointee is outside the ACT or Australia

Note 1 Function is defined in the diadbnary, pt 1 to include authority, duty and
power.

Note 2 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears s and
s 132).

(2) The power to appoint a person to act is exercisable in the same way,
and subject to the same conditions, as the power to make the
appointment.

Example

If the appointmenpower is exercisable only on the recommendation of a body, the
power to appoint a person to act is exercisable only on the recommendation of the
body.

(3) Without limiting subsection (2), if the law (or another law) requires
(a) the appointee to hola qualification; or

(b) the appointer (or someone else) to be satisfied about the
appointeeods suitability (whether
experience, character or any other personal quality) before
appointing the appointee to the position;

a person may dy be appointed to act in the position if the person
holds the qualification or the appointer (or other person) is satisfied
about the personé6és suitability.

Examples

1 If an Act requires the appointee to be a magistrate, a person can be appointed
to act inthe position only if the person is a magistrate.
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Administrative and machinery provisions

Part 19.3 Appointments
Division 19.3.1 Appointmentsd general
Section 210

2 Ifaregulation requires the appointee to be a lawyer of at least 5 years standing,
a person can be appointed to act in the position only if the person is a lawyer
of at least 5 years standing.

3 If an Act requires the appointee to have,
appropriate expertise, training or experience in relation to the needs of a
particular group of people, a person can be appointed to act in the position only
i f the person hsaapinion,ithat ekpbrése, Eainmg ort i v e 6
experience.

210 Resignation of appointment
(1) An appointment ends if the appointee resigns by signed notice of
resignation given to the appointer.
(2) However, if the appointer is the Executive, the notice of negign
may be given to a Minister.
211 Appointment not affected by appointer changes
(1) If the appointer is a body, an appointment made by the body does not
end only because the membership of the body changes.
(2) If the appointer is the person for tti@e being occupying a position,
an appointment made by the person does not end only because the
person ceases to be the occupant of the position.
(3) This section does not limit the following sections:
1 section 199 (Functions of bodies)
1 section 200 (Enctions of occupants of positions).
212 Appointment not affected by defect etc

An appointment, or anything done under an appointment, is not

invalid only because of a defect or irregularity in or in relation to the

appointment.
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Section 215

Division 19.3.2 Acting appointments

215

216
1)

(2)

217
1)

(2)

Applicationd div 19.3.2

This division applies if a law gives an entity (dqgoointen power to

appoint a person to act in a position under a law.

Note A power to make an appointment includes power to make an acting
appointment (see s 209).

Acting appointments must be in writing etc

An acting appointment must be made, or evidenced, by writing
(theinstrument of appointmerjtsigned by the appointer.

If a law provides for a maximum or minimum period of appointment,
the instrumenbf appointment must state the period for which the
acting appointment is made.

Examplesd stated appointment periods
1 1year
2 until 31 December 2002 (a period of 9 months)

Note 1 See also s 219 (Appointer may decide terms of acting appointment etc)
and s221 (How long does an acting appointment operate?)

Note 2 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears $sk6 and
s 132).

Acting appointment may be made by name or position
The appointer may make an acting appointmedt by
(&) naming the person appointed; or

(b) nominating the occupant of a position (however described), at a
particular time or from time to time.

For this division, the person named,tbe occupant of the position
nominated, is thappointee
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Section 218

218 Instrument may provide when acting appointment has
effect etc

The instrument making or evidencing the acting appointment may
provide that the appointment has effect only in stated circumstance
or subject to stated conditions or limitations.

Examples

1 The instrument relating to a standing (or dormant) acting appointment for a
position provides that when the substantive occupant of the position (Y) is
overseas X may act in the position, but nexgrcise stated powers of the
position only with Y&s approval

2 X is appointed to act in Yés position if Y
of acute fire danger is published under ABC Act 2000

Note An example is part of the Act, is not exhaustwvel may extend, but does
not limit, the meaning of the provision in which it appears %6 and
s 132).

219 Appointer may decide terms of acting appointment etc
(1) The appointer may

(a) decide the terms of the acting appointment, including any
remuneration and allowances; and

(b) end the appointment at any time.

Exampled par (b)
A appoints X to act in a position for 10 months. Two months after X begins to act,
A ends the appointment.

Note 1 See also s 221 (How long does an acting appointmenatg?)

Note 2 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears k26 and
s 132).
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Section 220

(2)

220

221
1)

(2)

The power to end the acting appointment is exercisable in the same
way, and suject to the same conditions, as the power to make the
acting appointment.

Example

If the power to make the acting appointment is exercisable only on the
recommendation of a body, the power to end the appointment is exercisable only
on the recommendation tife body.

Appointee may exercise functions under acting
appointment etc
While the appointee is acting in the position

(a) the appointee has, subject to the instrument making or
evidencing the appointment, all the functions of the occupant of
the pogion; and

(b) all territory laws apply in relation to the appointee as if the
appointee were the occupant of the position.

Note Function is defined in the diabnary, pt 1 to include authority, duty and
power.

How long does an acting appointment operate?

If the appointee acts in the position because it is vacant, the appointee
may not act for more than 1 year after the position became vacant.

Note See also s 219 (Appointer may decide terms of acting appointment etc)

If the appointee is actg in a position that becomes vacant while the
appointee is acting, the appointee may continue to act until the first
of the following happens:

(a) the appointer ends the appointment;

(b) the vacancy is filled,;
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Division 19.3.2 Acting appointments
Section 222

(c) 1 year after the position becawecant.

Example

A appoints X to act in Ybs position for a yes
agency. Three months after X begins to act, Y is permanently transferred to the

other agency. One month later, Z is appointed to the position in whicackng.

The appointment of Z brings Xb&s acting appoinrn

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears k26 and
s 132).

(3) If the appointeeacts in the position because the occupant of the
position cannot exercise functions and the occupant resumes the
exercise of the functions, the appointment no longer authorises the
appointee to act on that occasion.

Note Function is defined in the di@bnary, pt 1 to include authority, duty and
power.

222 Resignation of acting appointment

(1) An acting appointment ends if the appointee resigns by signed notice
of resignation given to the appointer.

(2) However, if the appointer is the Executive, tiagice of resignation
may be given to a Minister.

223 Effect of acting appointment on substantive appointment
etc

(1) If the appointee is the occupant of another position under a law
(the substantive positio)) the appointee does not cease to occupy the
substantive position only because of t
because the appointee acts under the appointment.

(2) This section does not prevent an acting appointment being made to
the substantive position.
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Section 224

224

225

(1)

(2)

3)

(1)

(2)

Acting appointment not affected by appointer changes

If the appointer is a body, an acting appointment made by the body
does not end only because the membership of the body changes.

If the appointer is the person for the time being occupying a position,
an acting appointment made thne person does not end only because
the person ceases to be the occupant of the position.

This section does not limit the following sections:
1 section 199 (Functions of bodies)
1 section 200 (Functions of occupants of positions).

Acting appointment not affected by defect etc

An acting appointment, or anything done under an acting
appointment, is not invalid only because of a defect or irregularity in
or in relation to the appointment.

Anything done by or in relation to the appointedle/the appointee
purports to act in the position is not invalid only becéuse

(&) the occasion for the appointment had not arisen or had ended; or
(b) the appointment had ended; or

(c) the occasion for the appointee to act had not arisen or had ended.

Division 19.3.2A  Standing acting arrangements

225A

Applicationd div 19.3.2A

This division applies to a position if a law provides that a person acts
in the position in stated circumstances.

Example

The Hypothetical Act 2003rovides for the deputy directaf the hypothetical
entity to act in the position of director of the entity if the position is vacant or the
director cannot for any reason exercise the functions of the position.
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Division 19.3.3 Appointmentsd Assembly consultation

Section 225B

Note An example is part of the Act, is not exhaustive and may extend, &ésit do
not limit, the meaning of the provision in which it appears (sk&6sand
s 132).

225B Person acting under standing acting arrangement may
exercise functions etc

(1) A person acting in the position has, subject to the law providing for
the acting or my other law, all the functions of the occupant of the
position.

Note Function is defined in the di@bnary, pt 1 to include authority, duty and
power.

(2) All territory laws apply in relation to the person as if the person were
the occupant of the posit.

Division 19.3.3 Appointmentsd Assembly
consultation
226 Meaning of statutory positiond div 19.3.3
In this division:

statutory positionmeans a position (including as a member of a
territory authority) established under an Act.

Note Positionincludes offce (see dict, pt 1, dgbsition).

227 Applicationd div 19.3.3

(1) This division applies if a Minister has the power under an Act to
appoint a person to a statutory position.

(2) However, this division does not apply to an appointmeit of

(a) a public grvant to a statutory position (whether or not the Act
under which the appointment is made requires that the appointee
be a public servant); or

page 190 Legislation Act 2001 R115
Effective: 21/12/18-30/06/19 21/12/18

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Administrative and machinery provisions Chapter 19

Appointments Part 19.3
Appointmentsd Assembly consultation Division 19.3.3
Section 228

228
1)

(2)

3)

(4)

229

(b) a person to, or to act in, a statutory position for not longer than
6 months, unless the appointment ishaf person to, or to act in,
the position for a 2nd or subsequent consecutive period; or

(c) a person to a statutory position if the only function of the
position is to advise the Minister.

Consultation with appropriate Assembly committee

Beforemaking an appointment to a statutory position, a Minister must
consul

(a) astanding committee of the Legislative Assembly nominated by
the Speaker for the purpose; or

(b) if no nomination under paragraph (a) is in férabe standing
committee of thelegislative Assembly responsible for the
scrutiny of public accounts.

The committee may make a recommendation to the Minister about
the proposed appointment.

The Minister must not make the appointment until the Minister has
received a recommendat or 30 days have passed since the
consultation took place, whichever happens first.

In making the appointment, the Minister must have regard to any
recommendation received.
Appointment is disallowable instrument

The instrument making, @videncing, an appointment to which this
division applies is a disallowable instrument.
Note A disallowable instrument must be notified and presented to the

Legislative Assembly (see ch 7 (Presentation, amendment and
disallowance of subordinate laws andadiowable instruments)).
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Part 19.4

Delegations

Section 230

Part 19.4 Delegations

230

231
(1)

(2)

3)

232

Applicationd pt 19.4 generally

This part applies if a law authorises or requires an entity (the
appointen to delegate (or subdelegate) a function.

Note Function is defined in the di@dnary, pt 1 b include authority, duty and
power.

Applicationd pt 19.4 to subdelegations

This part applies to the subdelegation of a function in the same way
as it applies to the delegation of the function.

However, if the appointer delegates a functiomataelegate, the
delegate may not subdelegate the function.

Subsection (2) is a determinative provision.

Examples

1 TheABCAct200pr ovi des that an appointer (X)
to Y. The Act is silent on the subdelegation of the fumstioY may not
subdel egate X6s functions to Z.

2 TheABCAct200pr ovi des that an appointer (X)
to Y, with authority for Y to subdelegate the functions. Because the Act
authorises subdelegation, it expressly displaces thiséction231(2) (see s

6) . Y can therefore sonparesd36 gvhiche X0os
deals with the subdelegation of a power to delegate)

Note 1 See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Note 2 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (sE&%sand
s 132).

Delegation must be in writing etc

A delegation must be made, or evidenced, by writing signed by the
appointer.
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Section 233

233 Delegation may be made by name or position
(1) The appointer may delegatedoy
(&) naming the person to whom the delegation is made; or

(b) nominating the occupant of a position (however described), at a
particular time or from time to tim

(2) For this part, the person named, or the occupant of the position
nominated, is theelegate

234 Instrument may provide when delegation has effect etc
The instrument making or evidencing a delegation may prévide

(a) that the delegation haaffect only in stated circumstances or
subject to stated conditions, limitations or directions; or

(b) that all of a function, or a stated part of the function, is delegated.

Examples

1 The delegation provides that, when the appointer (Y) is outsideafiasthe
delegate (X) may exercise her functions except that stated functions may only
be exercised with Yo&és approval

2 The delegation provides that X may enter into a contract for the purchase of
property of not more than $50 000 in value.

3 The delegabn provides that X may grant licences under a stated Act but that,
in considering applications, X must take account of the policy of the agency
(authorised by the Act) that there should not be more than 100 licences current
at any time.

Note An example igart of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears $sk6 and
s 132).

235 Delegation may be made to 2 or more delegates

The appointer may del egatertof he
the function, to 2 or more delegates.
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Part 19.4 Delegations
Section 236
236 Power to delegate may not be delegated

(1) The appointer may not del egate the

(2) Subsection (1) is a determinative provision.

Note See s 5 for the meaning of determinativevigions, and s 6 for their
displacement.

Examples
1 TheABCAct200pr ovi des that an appointer (X)
to Y. The Act is silent on X0s power

not del egate Xbs power to delegate to

2 TheABCAct200pr ovi des that an appointer (X)
to Y, with authority for X to delegate
authorises the delegation of the power to delegate, it eslgrdisplaces this
Act,s236 (1) (seesB6)X can therefore delegate Xobs
(compare s 231, which deals with the subdelegation of a delegated function)

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in whitttappears (seel?6 and
s 132).

237 Delegation may be amended or revoked

(1) The appointer may amend a delegation or revoke it completely or
partly.

(2) The power to amend or revoke a delegation is exercisable in the same
way, and subject to the samenditions, as the power to delegate.

Example
I f the power to delegate is exercisable
to revoke the delegation is exercisable

Note An example is part of the Act, is not exhaustand may extend, but does
not limit, the meaning of the provision in which it appears $sE26 and
s 132).
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Section 238

238 Appointer responsible for delegated function

The delegation of a function, or a part of a function, does not relieve
the appointerofthegpoi nt er 6 s obl i gation to ens
is properly exercised.

239 Exercise of delegation by delegate

(1) A delegate must exercise the delegation subject to any conditions,
limitations or directions in the instrument making or evidencing the
delegation.

(2) All territory laws apply to the delegate in the exercise of the
delegation as if the delegate were the appointer.

(3) Without limiting subsection (2), if the exercise of a functiontloy
appointeris dependent on tha p p o i stateeaf éigl and the
function is delegated, the function may be exercised by the delegate
on the delegatebds state of mind.

(4) Anything done by or in relation to the delegate in the exercise of the
delegation is taken to have been done by or in relation to the
apponter.

Note 1 Section 94 provides that a delegation under a law that is in force
immediately before an amendment of the law continues to have effect as
if made under the amended law.

Note 2 Section 196 gives a delegate the powers necessary or convenient to
exercise a delegated function.

(5) In this section:

state of mindincludes knowledge, intention, opinion, belief or
purpose.

240 Appointer may exercise delegated function

A function that has been delegated may, despitel¢hegation, be
exercised by thappointer
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Section 241
241 Delegation not affected by appointer changes

(1) Ifthe appointer is a body, a delegation made by the body does not end
only because the membership of the body changes.

(2) If the appointer is the person for the time being occupying iigoos
a delegation made by the person does not end only because the person
ceases to be the occupant of the position.

(3) This section does not limit the following sections:
1 section 199 (Functions of bodies)
9 section 200 (Functions of occupantgositions).

242 Delegation not affected by defect etc

(1) A delegation, or anything done under a delegation, is not invalid only
because of a defect or irregularity in or in relation to the delegation.

(2) Anything done by or in relation to the delegathkile the delegate
purports to exercise the delegation is not invalid only beéause

(a) the delegation had been amended or revoked; or

(b) the occasion for the delegate to exercise the delegation had not
arisen or had ended.
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Section 245

Part 19.5 Service of documents

245 Applicationd pt 19.5

This part applies to a document that is authorised or required under a
|l aw to be served (whether the word 6

otell & or any other word is used).
246 Definitionsd pt 19.5

In this part:

administrata, of a law, means the entity administering or responsible

for the law.

agencymean$

(a) an administrative unit; or

(b) a statutory officeholder; or

(c) any other entity established for a public purpose under a law;
and includes a member of, or a memnbf the staff of, the agency.

business addres®f an individual, corporation or agency in relation

to anything done or to be done underaw, includes the latest
business address, or address for service of notices (however
described), of the individuatorporation or agency (if any) recorded

in a register or other records kept by the administrator of the law.

corporationdoes not include an agency.

documentincludes a notice, an article that may be sent by post or
anything else.

email addressof an irdividual, corporation or agency in relation to
anything done or to be done under a law, includes the latest email
address of the individual, corporation or agency (if any) recorded in
a register or other records kept by the administrator of the law.
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Section 246

executive officemean$

(a) for a corporatiof a person (however described and whether or
not the person is a director of the corporation) who is concerned
with, or takes part in, the corpor a

(b) for an agency that is an administvatuni® thedirectorgeneral
of the administrative unit; or

(c) for an agency that is a statutory officelde® the occupant of
the position; or

(d) for an agency constituted by 2 or more pedpiiee person who
is entitled, because of the position occdp® the person, to
preside at any meeting of the agency at which the person is
present; or

(e) for any other agenéythe chief executive officer (however
described) of the agency; or

() for any agency a person (however described) who is
concernedwithpr t akes part in, the agencyd

fax number, of an individual, corporation or agency in relation to
anything done or to be done under a law, includes the latest fax
number of the individual, corporation or agency (if any) recorded in
a register oother records kept by the administrator of the law.

home addressof an individual in relation to anything done or to be
done undem law, includes the latest home address, or address for
service of notices (however described), of the person (if ang)ded

in a register or other records kept by the administrator of the law.

responsible for a law, means allocated responsibility for the law
under thePublic Sector Management Ac®%4, section 14 (1) (b)
(Ministerial responsibility and functions of administrative units).
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Section 247

247 Service of documents on individuals
(1) A document may be served on an individual
(@) by giving it to the individual; or

(b) by sending it by prepaid postddressed to the individual, to a
home or business address of the individual; or

(c) by faxing it to a fax number of the individual; or
(d) by emailing it to an email address of the individual; or

(e) by leaving it, addressed to the individual, at a B@nbusiness
address of the individual with someone who appears to be at
least 16 years old and to live or be employed at the address.

Note See s 251 for service of documents under other laws.

(2) This section applies to service of a document outsidA@ein the
same way as it applies to service of the document in the ACT.

248 Service of documents on corporations
(1) A document may be served on a corporation
(a) by giving it to an executive officer of the corporation; or

(b) by sending it by prepdipost, addressed to the corporation (or
an executive officer of the corporation), to the address of any of
its registered offices or any other business address of the
corporation; or

(c) by faxing it to a fax number of the corporation; or

(d) byemailing it to an email address of the corporation; or
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Section 249

(e) by leaving it, addressed to the corporation (or an executive
officer of the corporation), at the address of any of the
corporationds registered offices, ol
the corpoation, with someone who appears to be at least
16years old and to be employed at the address.

Note See s 251 for service of documents under other laws.

(2) This section applies to service of a document outside the ACT in the
same way as it applies to gee of the document in the ACT.

249 Service of documents on agencies
A document may be served on an agéncy
(a) by giving it to an executive officer of the agency; or

(b) by sending it by prepaid post, addressed to the agency (or an
executive officer bthe agency), to the address of any office of
the agency or any other business address of the agency; or

(c) by faxing it to a fax number of the agency; or
(d) by emailing it to an email address of the agency; or

(e) by leaving it, addressed to the agg (or an executive officer of
the agency), at the address of any
other business address of the agency with someone who appears
to be employed at the agency.

Note See s 251 for service of documents under other laws.

250 When document taken to be served

(1) A document served by post under this part is taken to be served when
the document would have been delivered in the ordinary course of
post.
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Section 250

(2) However, subsectiofi) does not affect the operation of thadence
Act 2011 sectionl60 (Postal articles).

Note The Evidence Act 2015160 provides a rebuttable presumption that a
postal article sent by prepaid post addressed to a person at an address in
Australia or an externakrritory was received on theh7working day
after posting.

(3) If the sender has no reason to suspect that a document served by fax
or email under thipart was not received by the recipient when sent,
the document is presumed to be served when sent unless evidence
sufficient to raise doubt about the presumption is given.

(4) For subsection (3), the sender has reason to suspect that a document
served byfax or email under this part was not received by the
recipient when sent only if, on the day the document was sent or on
the next working day, the equipment the sender used to send the
document indicated by way of a signal or other message that

(a) the eguipment did not send the document when the equipment
was used to send the document; or

(b) for afaxd the number to which the fax was sent to the recipient
was not a fax number of the recipient; or

(c) for an emaid the address to which the email was sgas not
an email address of the recipient.

(5) A document addressed to the recipient, and left for the recipient as
mentioned in section 247 (e), section 248 (e) or section 249 (e), is
taken to be served when it was left.

(6) In this section:

recipient for a document, means the individual, corporation or
agency on whom the document is intended to be served.

sender for a document served, or to be served, by fax or email, means
the person sending, or seeking to send, the document.
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Service of documents

Section 251

251
(1)

(2)

252

Other laws not affected etc

This part does not affect the operation of any other law that authorises
or requires service of a document otherwise than as provided under
this part.

Despite this part, a law (or, if the law is an Act, a regulation under the
Act) may povided

(a) that a document of a particular kind may or must be served
(however described) only in a particular way or to a particular
address or number; or

(b) for the date (or date and time) when service (however described)
of a document is taken to lebeen made.
Powers of courts and tribunals not affected

This part does not affect the power of a court or tribunal to authorise
or require service of a document otherwise than as provided under
this part.
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Section 253
Part 19.6 Functions of Executive and
Ministers
253 Exercise of functions of Executive

(1) A function given to the Executive under an Act may be exercised by
any 2 Ministers acting in concert.

(2) The exercise of a function under subsection (1) is taken to be the
exercise of the function by the Exdive.

(3) A statutory instrument (other than a subordinate law or disallowable
instrument) is taken to be made by the Executive if it is signecoby 2
more Ministers who are members of the Executive.

(4) A statutory instrument mentioned in subsecti@) made in
accordance with the subsection is taken to be made when it is signed
by the second Minister signing.

(5) This section is subject to section 41 (Making of certain statutory
instruments by Executive).

(6) In this section:
Actincludes an Act ofhe Commonwealth.

statutory instrument includes an instrument (whether or not
legislative in nature) made under

(@) an Act of the Commonwealth; or
(b) another statutory instrument of the Commonwealth ; or

(c) power given by an Act or statutory instramt of the
Commonwealth and also power given otherwise by law.

254 Administration of matters not allocated

I f a matter relating to the Executiwv
the SeltfGovernment Act section 43 (1), the Chief Minister
administers the matter.
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Chapter 19 Administrative and machinery provisions
Part 19.6 Functions of Executive and Ministers

Section 254A

254A Delegation by Minister

A Minister may del egate the Ministera e
statutory instrument to anyone else.

Note For the making oflelegations and the exercise of delegated functions,
see pt 19.4.
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Administrative and machinery provisions Chapter 19
Other matters Part 19.7

Section 255

Part 19.7 Other matters

255 Forms

(1) This section applies if an Act, subordinate law or disallowable
instrument (thewuthorising law) authorises or requires a form to be
approved orprescribed under an oA or statutory instrument
(therelevant law.

Note See also s 46 (3), which deals with the repeal and replacement of forms
that are legislative instruments and prevents their amendment.

(2) The authorising law authorises a form toapgproved or prescribed
in relation to any matter under or in relation to the relevant law.

(3) To remove any doubt, a form may be approved or prescribed for a
provision of the relevant law even though the provision does not
mention a form.

Example

The XAct, s23 provides for a person to apply for registration but makes no mention
of a form for the applidéon. However, the Act, 80 (1) provides:

(1) The Minister may approve forms for this Act.

Section 80 (3) provides that the approval of a form istdiaigle instrument.

Because80 (1) permits &ofotmi so Aagdpliespthove dcod,
in relation to s23 and the Minister mayin writing, approve a form for the
application.

Note 1 Because the approval is a notifiable instrumemnuist be in writing (see
s 42(2)).

Note 2 An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears B and
s 132).

(4) Substantial compliance with a form is sufficient.
(5) However, if a form requirés

(a) the form to be signed; or
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Chapter 19 Administrative and machinery provisions
Part 19.7 Other matters

Section 255

(b) the form to be prepared in a particular way (for example, on
paper of a particular size or quality or in a particular electronic
form); or

(c) the form to be completed in a particweay; or

(d) particular information to be included in the form, or a particular
document to be attached to or given with the form; or

(e) the form, information in the form, or a document attached to or
given with the form, to be verified in a particulaayv (for
example, by statutory declaration);

the form is properly completed only if the requirement is complied
with.

(6) Despite subsection (5), the person need not comply with the
requirement mentioned in subsection (5) (d) (and the form is taken to
be poperly completed despite the noncomplianc#) if

(a) the form is approved or prescribed for a purpose; and

(b) the information or document is not reasonably necessary for the
purpose.

Examples

1 A person need not comply with a requirement of an apprimredto include
personal information (eg marital status) irrelevant to a purpose for which the
form is required.

2 A person need not comply with a requirement of an approved form that has
some relevance to a purpose for which the form is required, bud@stto an
unreasonable extent on personal privacy.

7) 13

(@) a form form 1) may be approved or prescribed for a purpose;
and

(b) another form form 2) may be approved or prescribed for the
same or another purpose; and
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Administrative and machinery provisions Chapter 19
Other matters Part 19.7

Section 256

(8)

(9)

(c) separate forms 1 and 2 agproved or prescribed,;

a combination form, consisting of forms 1 and 2, may be approved or
prescribed and used for the purpose or purposes.

If, under a law, a form is authorised or required to be filed with
(however described), or served on (howealescribed), a person, the
form may be filed with, or served on, someone else under
arrangements made between them.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

256 Production of records kept in computers etc

(1) This section appliesdf

(a) a person uses an electronic or other device to keep a record of
information; and

(b) the person is required under a lalvowever the law is
expressed) to givtheinformation, or a document containing the
information, to an authority.

(2) The requirement obliges the person to give to @whority a
document that accurately reproduces or contains the information in a
form that can be understood by @nghority.

(3) In this section:
authority means a court, tribunal or other entity.

257 Out-of-session presentation of documents to Legislative
Assembly

(1) This section applies if a provision of a law requires a person to present
a document to the Legislative Assdyntithin a stated period that is
not expressed as a stated number of sitting days.
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Chapter 19 Administrative and machinery provisions
Part 19.7 Other matters

Section 257

(2) Ifitis not reasonably practicable to present the document within the
stated period

(a) the person may give the document, and a copy for each member
of the Legislaive Assembly, to the Speaker before the end of
the stated period; and

(b) the document is taken for all purposes to have been presented to
the Legislative Assembly on the day the person gives it to the
Speaker; and

(c) the Speaker must arrange for a copthe document to be given
to each member of the Legislative Assembly; and

(d) the Speaker must present the document to the Legislative
Assembly

() on the next sitting day; or

(i) if the next sitting day is the first meeting of the Legislative
Assembly after a general election of members of the
Assembly) on the second sitting day after the election.

Example

A report is given to the Minister under the XYZ Act on 1 November. The
Act requires the Minister to present a response to the report to tretdtiegi
Assembly within 3 months after receiving it. The latest sitting day in that
period is 10 December. It is not reasonably practicable for the Minister to
prepare the response by 10 December. Under this section, the Minister may
give the response the Speaker on 1 February.

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it appears
(see €126 and s 132).

(3) In this section:
Speakerinclude®
(a) if the Speaker is wvailabl® the Deputy Speaker; and

(b) if both the Speaker and the Deputy Speaker are unavailable
the clerk of the Legislative Assembly.
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Administrative and machinery provisions Chapter 19
Other matters Part 19.7

Section 257

unavailabled the Speaker or Deputy Speakeuigvailableifd
(@) he or she is absent from duty; or

(b) there is a vaancy in the office of Speaker or Deputy Speaker.
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Chapter 20 Miscellaneous

Section 300
Chapter 20 Miscellaneous
300 Delegation by parliamentary counsel
Q) The parliamentary counsel may del egat

functions under this Act or another territory law to a pusdiovant.

Note For the making of delegations and the exercise of delegated functions,
see pt 19.4.

(2) However, the parliamentary counsel may only delegate a function
under part 11.3 (Editorial changesyto

(a) a person performing the duties of deputyliparentary counsel
in the public service; or

(b) a public servant prescribed by regulation.

301 References to Administration Act 1989 etc

(1) In any Act, statutory instrument or document, a reference to the
Administration Act 198%helnterpretation Act 196,theLegislation
(Republication) Act 1996r the Subordinate Laws Adi989is, in
relation to anything dealt with in this Act, a reference to this Act.

(2) In any Act, statutory instrument or document, a reference to a
particular provision of the Administration Act 1989 the
Interpretation Act 196,/theLegislation (Republication) Act 1998
the Sulordinate Laws Act 1988, in relation to anything dealt with
in this Act, a reference to the corresponding provision of this Act.

302 Regulation-making power

The Executive may make regulations for this Act.

Note A regulation must be notified, and presehtethe Legislative Assembly,
under this Act.
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Acts included in sources of law in the ACT

Schedule 1

Former NSW and UK Acts in force before establishment of Territory Part 1.1

Schedule 1 Acts included in sources of law
in the ACT
(see s 17)
Part 1.1 Former NSW and UK Acts in
force before establishment of
Territory
column 1 column 2 column 3
item name of Act number or date of assent and
original jurisdiction
1 Magna Carta (1297) 25 Edw 1 c 29 (UK)
2 Criminal and Civil Justice Act 1351 25 Edw 3 St 5 ¢ 4 (UK)
3 Due Process of Law Act 1354 28 Edw 3 ¢ 3 (UK)
4 Due Process of Law Act 1368 42 Edw 3 ¢ 3 (UK)
5 Free Access to Courts Act 1400 2Hen 4 c 1 (UK)
6 Petition of Right 1627 3 Chas1c 1 (UK)
7 Bill of Rights 188 1 Will and Mary sess 22 (UK)
8 Act of Settlement 1700 12 and 13 Will 3 ¢ 2 (UK)
9 Royal Marriages Act 1772 12 Geo 3 ¢ 11 (UK)
10 Crimes Act 1900 1900 No 40 (NSWw)
11 Truck Act 1900 1900 No 55 (NSW)
12 Pawnbrokers Act 1902 1902 No 66 (NSW)
13 Public Roads Act 1902 1902 No 95 (NSW)
14 Anglican Church of Australia Constitutions 24 December 1902 (NSW)
Act 1902
15 Fertilisers (Labelling and Sale) Act 1904 = 1904 No 33 (NSW)
16 Seconehand Dealers Act 1906 1906 No 30 (NSW)
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Schedule 1 Acts included in sources of law in the ACT
Part 1.2 Former NSW Acts applied after establishment of Territory

Part 1.2 Former NSW Acts applied after
establishment of Territory

Note The former NSW Acts mentioned in this part are in force inAG& as
Acts of the Legislative Assembly

column 1 column 2 column 3

item name of NSW Act applying Territory Act

1 Scaffolding and Lifts Act 1912 Scaffolding and Lifts Act 195vepealed)

2 Anglican Church of Australia = Anglican Church of Australia Trust Property
Trust Property Act 1917 Act 1928
Trustee Act 1925 Trustee Act 195{epealed)

4 Anglican Church of Australia = Anglican Church of Australia Trust Property
Constitution Act 1961 Act 1928

Note The written law of the ACT also includes the following Acts that may not
be amended or repealed by the Assembly GeGovernment Acts
34):

1 Life, Fire and Marine Insurance Act 19Q8RSW)
Demise of the Crown Act 17§0K)

Naval Prize Act 1864UK)

Naval Prize (Procedure) Act 1916K)

Prize Act (1939JUK)

Prize Courts Act 1894UK)

Prize Courts Acfl915(UK)

Prize Courts (Procedure) Act 1914K)
Territorial Waters Jurisdiction Act 187@JK).

= =4 4 48 A4 a8 a2 -2
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Dictionary

Meaning of commonly-used terms Part 1
Dictionary
(see s 2)
Part 1 Meaning of commonly-used
terms
(see s 144)

Note Terms that are defined only for this Act aet out in pR.

ACAT means the ACT Civil and Administrative Tribunal established
under theACT Civil and Administrative Tribunal A2008

Actd see the following sections:
(a) secton 7 (Meaning oActgenerally);

(b) section 17 (References to Acts include references to former
Cwilth enactments etc).

Note See also s 102 (References to laws include references to laws as in force
from time to time) and s 104 (References to laws irelalerences to
instruments under laws).

ACT means the Australian Capital Territory.
ADId seeauthorised depositaking institution.

administrative unitmeans an administrative unit for the time being
established under thublic Sector Management Act 198éctionl3

(1).
adult means an individual who is at least 18 years old.

ambulance serviceneans the ACT Ambulance Service established
under theEmergencies Act 2004
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Dictionary

Part 1

Meaning of commonly-used terms

amendinclude®

(@) for an Act or statutory instrumehtomit, insert, substitute,
renumber or relocate a provision of the Act or instrument; and

(b) for an Act o statutory instrumer(pr a provision of i) amend
by implication; and

(c) for a provision of an Act or statutory instruménamit the
provision (or a part of it), substitute another provision for the
provision (or a part of it), renumber the provision gopart of
it) or relocate the provision (or a part of it); and

(d) for any other instrument, a provision of an instrument or a
decisio® change oalter.

appointincludes reappoint.
ASO see section 164 (1) (References to Australian Standards etc).

AS/NZS) see section 164 (2) (References to Australian Standards
etc).

assetncludes property of any kind.

associate judgeneans the associate judge underShpreme Court
Act 1933

Attorney-General means the Minister designated Attorr@gneral
by the Chief Minister, and includes a Minister authorised by the Chief
Minister to act on behalf of the Attorn&yeneral.

auditor-generalmeans the AuditeGeneral for the Territory under
the Auditor-General Act 1996

Australia means the Commonwealth of Australia and, when used in
a geographical sense, does not include an external territory.

Australian citizenmeans a peos who is an Australian citizen under
the Australian Citizenship Act 20QCwilth).
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Dictionary

Meaning of commonly-used terms Part 1

Australian Consumer Law (ACT)means the provisions applying
because of th€air Trading (Australian Consumer Law) Act 1992
section 7 Application of Australian Consumer Law

Australian Criminal Intelligence Commissiomeans the Australian
Crime Commission establist by theAustralian Crime Commission
Act 2002 (Cwilth), section/, and also known as the Australian
Criminal Intelligence Commission.

Note The Australian Crime Commission Act 2002wilth), s7 (1A) provides
that the Australian Crime Commission may also be known by a name
specified in the regulations. Théustralian Crime Commission
Regulations 2002(Cwilth), s 3A specifies the Australian Criminal
Intelligence Commission for thaitct, s 7 (1A).

Australian driver licencemeans an Australian driver licence under
theRoad Transport (Driver Licensingjct 1999

Note Australian driver licenceis defined in that Act, dictionary to mean a
driver licence of any kind issued under the law of the Commonwealth or
a State or Territory. It includes a driver licence issued under ACT law
(see also dddriver licence).

Australian/New Zealand Standa#l see section 164 (2) (References
to Australian Standards etc).

Australian Standar@® see section 164 (1) (References to Australian
Standards etc).

Australian statisticianmeans the Australian Statistician under the
Australian Bureau of Statistics Act 19{@Gwlth).

authorised depositaking institution (or ADI) means an authorised
deposittaking institution under thBanking Act 1959Cwilth).

bank means an authorised depesiking institution that is permitted
under theBanking Act 1959Cwilth) to assume or ude

@ the word Obanké, d6édbankerd or O6bantk

(b) any other word (whether or not in English) similar in meaning
to a word mentioned in paragraph (a).
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Dictionary

Part 1 Meaning of commonly-used terms

bank holidaymeans a day that is a bank holiday in A&&T under
theHolidays Act 1958section 4.

bankrupt or personally insolved an individual isbankrupt or
personally insolventf the individua®

(&) under theBankruptcy Act 1966Cwilth)o
(i) is bankrupt; or
(i) is a party to a delatgreement as a debtor

(i) is a party to a personal insolvency agreement as a debtor
arnd the obligations created by the agreement remain
undischargegor

(iv) authorises a controlling trustee to control the individual's
property, whether or not the individual has entered into a
personal insolvency agreement as a delotor

(b) has a statusnder a law of a foreign country substantially similar
to an individual mentioned in paragraph (a); or

(c) otherwise applies to take the benefit of any law for the relief of
bankrupt or insolvent debtors.

barrister means a lawyer who practises as aibtar.

body includes any group of people joined together for a common
purpose, whether or not incorporated.

Examples

a company

a statutory corporation, whether or not it has members
an association, club or society

a partnership

a joint venture

a corporation sole

o 01k WN P

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears k26 and
s 132).
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Dictionary

Meaning of commonly-used terms Part 1

breachincludes contravene.

building codemeans the building code undee Building Act 2004
section 136.

Note The building code is the Building Code of Australia, as amended from
time to time by the Australian Building Codes Board and the Australian
Capital Territory Appendix to the Building Code of Australia.

building societymeans an authorised depetsiking institution that is
permitted under thBanking Act 1959Cwilth) to assume or ude

@ the term Obuilding society6o;
(b) any other term (whether or not in English) similar in meaning.
business dayneans a day that is r@ot

(a) a Saturday or Sunday; or

(b) a public holiday or bank holiday in the ACT.

by regulation includes under a regulation.

Note See also dafinder, in relation to an Act or statutory instrument.
calendar monthmeans one of the 12 months of the year.

calendar yeameans a period of 12 months beginning on 1 January.

Canberra Institute of Tehnology means the Canberra Institute of
Technology under th€anberra Institute of Technology Act 1987

change includes change by alteration, omission, substitution or
addition.

chief health officermeans the Chief Health Officer under thablic
Health Act 1997

Chief Justicemeans the Chief Justice of the Supreme Court.

Chief Magistrate means the Chief Magjfrate of the Magistrates
Court.
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Dictionary

Part 1 Meaning of commonly-used terms

Chief Minister means the Chief Minister for the Territory.
Note The Chief Minister is elected under t8elfGovernment Acts 40.

chief officer (ambulance servicapeans the chief officer (ambulance
service) under thEmergencies Act 2004

chief officer (fire and rescue servicanpeans the chief officer (fire
ard rescue service) under tBenergencies Act 2004

chief officer (rural fire service)means the chief officer (rural fire
service) under thEmergencies Act 2004

chief officer (SES) means the chief officer (SES) under the
Emergencies Act 2004

chief planning executiveneans the Chief Plamg Executive under
thePlanning and Development Act 2007

chief police officer means the police officer responsible to the
commissioner of police for the dag-day administrationral control
of police services in the ACT.

chief solicitor means the chief solicitor under thew Officers
Act2011

child, if age rather than descendancy is relevant, means ardunali
who is under 18 years old.

children and young people commissionareans the Children and
Young People Commissioner under theman Rights Commission
Act 2005

Childrens Courtmeans the Childrens Court under tflagistrates
Court Act 1930section 287.

city areameans the area that wide City Areaunder theCity Area
Leases Act 193@epealed).

Note See s 103 for the meaning of references to repealed laws.
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Dictionary

Meaning of commonly-used terms Part 1

city renewal authoritymeans the City Renewal Authority established
under theCity Renewal Authoty and Suburban Land Agency
Act2017, section/.

civil partnerd a person who is in a civil partnershigth someone
else is theivil partner of the other person.

civil partnership means a civil pargrship under theDomestic
Relationships Act 1994

civil union means a civil union under tl@&vil UnionsAct 2012

civil union partnerd a person who is in a civil union with someone
else is thesivil union partner of the other person.

clerk, in relation to the Legislative Assembly, means the Clerk of the
Legislative Assembly.

Note The clerk is appointed undéhe Legislative Assembly (Office of the
Legislative Assembly) Act 2012

commencementof an Act or statutory instrumentsee sectio®0.
commencement notiée see section 11.

commissiorer for fair trading means the Commissioner for Fair
Trading of the Australian Capital Territory under thair Trading
(Australian Consumer Law) Act 1992

commissioner for revenueneans the Commissioner for Australian
Capital Territory Revenue under th€axation Administration
Act1999

commissioner for sustainability and the environmenteans the
Commissioner for Sustainability and the Environment under the
Commissioner for Sustainability and the Environment Act 1993

commissioner of policaneans the Commissioner of Police of the
Australian Federal Police.
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Part 1 Meaning of commonly-used terms

commit a person for trial, meads

(a) to order that the person be remanded in custody until tried by the
Supreme Court; or

(b) to grant bail to the person to appear and be triedd$tipreme
Court.

Commonwealthmeans the Commonwealth of Australia and, when
used in a geographical sense, does not include an external territory.

Commonwealth countrymeans a country that forms part of the
Commonwealth of Nations, and includes a territdyr the
international relations of which a Commonwealth country is
responsible.

Commonwealth DPPmeans the Director of Public Prosecutions
under theDirector of Pubic Prosecutions Act 198&wilth).

Commonwealth gazetteneans the Commonwealth of Australia
Gazette or the Australian Government Gazette.

Note The Australian Government Gazetteas published from 1 July 1973 to
30 June 1976.

confer, in relation to a functio, includes impose.

conservator of flora and faunaneans the Conservator of Flora and
Fauna under theature Conservation Act 2014

construction occupations registrameans the Austlian Capital
Territory Construction Occupations Registrar undeiGbastruction
Occupations (Licensing) Act 2004

contravenencludes fail to comply with.

converted ordinancemeans an enactment that was an ordinance
immediately before seljovernment day.

Co-operativedNational Law (ACT)means the provisions applying in
the ACT because of th@o-operatives National Law (ACT) A2D17,
section7 (1) (Application of Ceoperatives National Law and
Co-operatives National Regulations).
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Meaning of commonly-used terms Part 1

Co-operativesNational Regulation (ACT)means the provisions
applying in the ACT because of tli&-operatives National Law
(ACT) Act2017, section? (5) (Application of Ceoperatives National
Law and Ceoperatives National Regulations).

coronermeans a coroner under t@eroners Actl997.

Coroner 6nmse a@®u rtth e Cor onecC€aobogersCour t
Act1997

corporationincludes a body politic or corporate.
Corporations Actmeans th&orporations Act 200{Cwilth).

correctional centre means a correctional centre under the
Corrections Management Act 2007

corrections officermeans a corrections officer under @errections
Management Act 2007

Court of Appealmeans the Court of Appeal constituted under the
Supreme Court Act 1933

court of summary jurisdictiormeans the Magistrates Court.

credit union means an authorised depesiking institution that is
permitted under thBanking Act 1959Cwilth) to assume or ude

@ the term O0credit uniond; or
(b) any other tem (whether or not in English) similar in meaning.
Criminal Codemeans th&€riminal Code 2002

daylight means the period in a day from sunrise to sunset.
definitiond see section 130.

dental prosthetisi

(@) means a person registered under thealth Practitioner
Regulation National Law (ACT) practise thedmlth profession
of dental prosthetist (otlhé¢han as a student); and
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Part 1 Meaning of commonly-used terms

(b) for an activity, includes a person mentioned in paragraph (a)
holding limited or provisional registration, to the extent that the
person is allowed to do the activity under the @ensé s
registration.

dentis®

(@) means a person registered under thealth Practitioner
Regulation National Law (ACT9 practse the health profession
of dentist (other than as a student); and

(b) for an activity, includes a person mentioned in paragraph (a)
holding limited or provisional registration, to the extent that the
per son i s all owed t o do st he activ
registration.

Deputy Speakermeans the Deputy Presiding Officer of the
Legislative Assembly.

Note The Deputy Presiding Officer is elected under$e#-Governmenfct,
s 21(2).

detention placé see theChildren and Young People Act 2008
section 142.

director-generab see section 163.

director of public prosecutiongor DPP) means the Directoof
Public Prosecutionsinder theDirector of Public Prosecutions
Act 1990

disability and community services commissioneneans the
Disability and Community Services CommissionedemtheHuman
Rights Commission Act 2005

disallowable instrumeri# see section 9.

discrimination = commissioner means the Discrimination
Commissioner under theduman Rights Commission Act 2005
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