A

=3

<5 N

FOR THE QUEEN, THE LAW, AND THE PEOPLE.

Australian Capital Territory

Civil Law (Wrongs) Act 2002

A2002-40

Republication No 51 (Rl No 2)
Effective: 25 November 201371 20 April 2015

Republication date: 25 November 2013

Further reissued: 13 May 2014 for retrospective amendment
made by A2014-17

Reissued: 24 February 2014 because of High Court decision
in relation to A2013-39

Last amendment made by A2013-44

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2014-17
http://www.legislation.act.gov.au/a/2013-39
http://www.legislation.act.gov.au/a/2013-44

About this republication
The republished law

This is a republication of th€ivil Law (Wrongs) Act 200%including any amendment made
under theLegislation Act 2001part 11.3 (Editorial changes)} in force or25 November2013

It also includes any commencement, amendment, repeal or expiry affecting this republished law
to 25 November2013

The legislation history and amendment history of the republished law are set out in endnotes 3
and4.

Kinds of republications

The Parliamentary Counsel 6s Office prepares 2 ki
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1 authorised republications to whitte Legislation Act 200&pplies

91 unauthorised republications.

The status of this republication appears on the bottom of each page.
Editorial changes
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Modifications

If a provision of the republished law is affected by a current modification, the sl
appearsmmediately before the provision heading. The text of the modifying provision appears
in the endnotes. For the legal status of modifications, sdeetfiglation Act 2001sectior95.

Penalties

At the republication date, the value of a penalty unit for an offence against this law is $140 for
an individual and $700 for a corporation (segislation Act 2001s 133).
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Chapter 1 Preliminary

Section 1

Chapter 1 Preliminary

1 Name of Act
This Act is theCivil Law (Wrongs) Act 2002

2 Dictionary

The dictionary at the end of this Act is part of this Act.

Note 1 The dictionary at the end of this Act defines certain terms used in this
Act, and includes referencesignpost definition} to othe terms
defined elsewhere in this Act.

For exampl e, t h eaccomnmpaapon providdised | ni t i on ¢
section 146.06 means that the term 6acc
in that section.

Note 2 A definition in the dictionary (including a signpost ddifion) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act s155 aml s156(1)).

3 Notes

A note included in this Act is explanatory and is not part of this Act.

Note See thelegislation Act s 127(1), (4) and (5) for the legal status of
notes.

page 2 Civil Law (Wrongs) Act 2002 R51 (RI No 2)
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Preliminary Chapter 1

Section 4

4 Offences against Actd application of Criminal Code etc
Other legislation applies in relation to offences against this Act.
Note 1 Criminal Code
The Criminal Code ch 2 applies to théollowing offences against this
Act (see Code, pt 2.1):
1 section 74 (Offence not to disclose particular material)
9 section 80 (False or misleading statements).
1 s 203B (Further reports by insurers).
The chapter sets out the general principles of crimiasponsibility
(including burdens of proof and general defences), and defines terms
used for offences to which the Code applieso@tduct intention,
recklessnesandstrict liability).
Note 2 Penalty units
The Legislation Act s 133 deals with the meaning of offence penalties
that are expressed in penalty units.
R51 (RI No 2) Civil Law (Wrongs) Act 2002 page 3
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Chapter 2 Provisions applying to wrongs generally

Part 2.1 Good samaritans

Section 5

Chapter 2 Provisions applying to wrongs
generally

Part 2.1 Good samaritans

5 Protection of good samaritans from liability

(1) A good samaritan does not incur personal civil liability for an act
done or omission made honestly and without recklessness in
assisting, or giving advice about the assistance to be given to, a
person who is apparendly

(&) injured or at risk obeing injured; or
(b) in need of emergency medical assistance.
(2) However, the protection does not appfy if

(@) the liability falls within the ambit of a scheme of compulsory
third-party motor vehicle insurance; or

(b) t he good s amdoekerceenapmopriata pase @andt y
skill was, at the relevant time, significantly impaired by a
recreational drug.

Exampled scheme of compulsory third-party motor vehicle insurance
the scheme under tliRoad Transport (ThirdParty Insurance) Act 2008

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appéses
Legislation Act s 126 and s 132).

(3) In this section:
good samaritarmean$

(a) a person who, acting without expectation of payment or other
consideration, comes to the aidf a person who is

apparently
page 4 Civil Law (Wrongs) Act 2002 R51 (RI No 2)
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Provisions applying to wrongs generally Chapter 2
Good samaritans Part 2.1

Section 5

(b)

(i) injured or at risk of being injured; or
(i) in need of emergency medical assistance; or

a medically qualified person who, acting without expectation
of payment or other consideration, gives advice by telephone
or another form of telecommunication about the treatment of a
person who is apparendly

(i) injured or at risk of being injured; or

(i) in need of emergency medical assistance.

medically qualified a person isnedically qualifiedif the persod

(a) is adoctor; or
(b) has professional qualifications in a field of health care that are
recognised under an Act; or
(c) works, or has worked, as a member of the ambulance service
or in another paramedical capacity.
R51 (RI No 2) Civil Law (Wrongs) Act 2002 page 5
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Chapter 2

Provisions applying to wrongs generally

Part 2.2 Volunteers

Section 6

Part 2.2 Volunteers

6 Definitionsd pt 2.2
In this part:
community organisation means a corporation that directs or
coordinates the carrying out of community work by volunteers.
voluntary basi® a person works on aoluntary basisif the
persorm
(a) receives no remuneration for the work; or
(b) is remunerated for the work but within limits prescribed by

regulation for this definition.

volunteer means a person who carries out community work on a
voluntary basis.

7 Meaning of community work

(1) In this part:

community workmean$§
(a) work for any lor more of the following purposes:
(

(i) promoting or encouraging literature, science or the arts;

) areligious, educational, charitable or benevolent purpose;

(i) looking after, or giving attention to, people who need care
because of a physical orental disability or condition;

(iv) sport, recreation or amusement;

(v) conserving resources or protecting the natural
environment from harm;

(vi) preserving historical or cultural heritage;

(vii) a political purpose;
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Provisions applying to wrongs generally Chapter 2
Volunteers Part 2.2

Section 8

(viii) protecting or promotinghte common interests of the
community generally or a particular section of the
community; or

(b) work declared by regulation to be community work.
(2) However, work is notommunity workif it d
(a) involves acts or threats of violence; or

(b) creates aerious risk to the health or safety of the public or a
section of the public; or

(c) is declared by regulation not to be community work.

8 Protection of volunteers from liability

(1) A volunteer does not incur personal civil liability for an act done or
omission made honestly and without recklessness while carrying out
community work for a community organisation on a voluntary basis.

(2) However, the protection does not appfy if

(@) the liability falls within the ambit of a scheme of compulsory
third-party motor vehicle insurance; or

(b) the liability is for defamation; or

(co the volunteerodés capacity to carry
the relevant time, significantly impaired by a recreational drug;
or

(d) the volunteer was acting, and knew arght to have known
that he or she was actifg

(i) outside the scope of the activities authorised by the
community organisation; or

(i) contrary to instructions given by the community
organisation.
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Chapter 2
Part 2.2

Section 9

Provisions applying to wrongs generally
Volunteers

10

(1)

(2)

(1)

(2)

3)

(4)

(5)

Liability of community organisations for volunteers

A liability that would, apart from this part, attach to a volunteer,
attaches instead to the community organisation for which the
volunteer was carrying out the relevant community work.

A person (theinjured persor) who suffers death, injury, lesor
damage because of the act or omission of a volunteer may sue the
volunteer personally onlydf

(a) itis clear from the circumstances of the case that the protection
given under section 8 does not apply to the case; or

(b) the injured person bringan action against the community
organisation and the community organisation disputes, in a
defence filed to the action, that it is liable for the act or
omission of the volunteer.

Territory may assume liability of community
organisations for volunteers

This section applies if a community organisation carries out a
function that is a recognised government responsibility.

The Minister may, by agreement with the community organisation,
assume on behalf of the Territory liabilities of the orgarmsathat
arise under section 9 in carrying out the function.

The agreement may be subject to the conditions and limitations the
Minister considers appropriate.

While the agreement is in force, a liability that would, apart from
this section, attzh to the community organisation in relation to the
function, attaches instead (subject to the conditions and limitations
of the agreement) to the Territory.

In this section:

recognised government responsibilityneans a responsibility
prescribed by mgulation as a recognised government responsibility.
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Provisions applying to wrongs generally Chapter 2

Volunteers Part 2.2
Section 11
11 Directions to community organisations about insurance

etc

(1) The Minister may give written directions to community
organisations about the taking out of insurance, or the adoption of
risk managemenplans, in relation to liabilities to which this part
applies.

(2) A direction is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thegislation Act
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Chapter 2 Provisions applying to wrongs generally
Part 2.2A Food donors

Section 11A

Part 2.2A Food donors

11A Definitionsd pt 2.2A
In this part:
donord
(&) means a person who donates ®od
(i) in good faith for a charitable or benevolent purpose; and

(i) with the intention that theomsumer of the food would not
have to pay for it; but

(b) does not include a person who distributes food donated by
another person for human consumption.

fit for human consumption in relation to foodmeans food that is
not unsafe or unsuitable.

foodd see thd-ood Act 2001section 8.
unsafe in relation to food see thd-ood Act 2001section 12.

unsuitable in relation to food see thd~ood Act 2001section 13.

11B Protection of food donors from liability

A donor does not incur civil liability for any personal injury that
resultsfrom the consumption of food donated by the dondr if

(@) the food was fit for human consumption when it left the
possession or control of the donor; and

(b) for food that is required to be handled in a particular way to
ensure it remains fit for humaromsumptiod the donor told
the person to whom the donor gave the food about the handling
requirements for the food; and
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Provisions applying to wrongs generally Chapter 2
Food donors Part 2.2A

Section 11B

(c) for food that would remain fit for human consumption for only
a limited amount of time after it leaves the possession or
control ofthe donod the donor told the person to whom the

donor gave the food about the time limit on the consumption of
the food.
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Chapter 2

Provisions applying to wrongs generally

Part 2.3 Apologies
Section 12
Part 2.3 Apologies
12 Applicationd pt 2.3
(1) This part applies to civil liability of any kind.
(2) However, this part does not apgb civil liability for an award of
damages or compensatin
(a) for defamation; or
(b) under any of the following:
(i) theDiscrimination Act 1991
(i) theVictims of Crime (Financial Assistance) Act 1983
(i) theWorkers Compensation Act 1951
13 Meaning of apology in pt 2.3
In this part:
apologymeans an oral or written expression of sympathy or regret,
or of a general sense of benevolence or compassion, in relation to an
incident, whether or not the expression admits or implies fault or
liability in relation to the incident.
14 Effect of apology on liability etc
(1) An apology made by or on behalf of a person in relation to an
incident claimed to have been caused by the pérson
(@) is not (and must not be taken to be) an express or implied
admission of fault or liability by # person in relation to the
incident; and
(b) is not relevant to deciding fault or liability in relation to the
incident.
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Provisions applying to wrongs generally Chapter 2
Apologies Part 2.3

Section 14

(2) Evidence of an apology made by or on behalf of a person in relation
to an incident claimed to have been caused by the persoot is
admissible in any civil proceeding as evidence of the fault or
liability of the person in relation to the incident.
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Chapter 2 Provisions applying to wrongs generally

Part 2.4 Survival of actions on death

Section 15

Part 2.4 Survival of actions on death
15 Effect of death on certain causes of action

(1) When a person diés

(a) all causes o&ction vested in the person survive for the benefit
of the personds estate; and

(b) all causes of action existing against the person survive against
the personébés estate.

(2) This section does not apply to causes of action for defamation.

16 Damages in surviving cause of action

(1) This section applies to a cause of action that survives under this part
for the benefit of a dead personds e

(2) The damages recoverable do not include exemplary damages.

(3) If the act or omission that gave rise te ttause of action caused the
personbs death, the damages recover g

(&) must be calculated without regard to any loss or gain to the
estate resulting from the death; and

(b) do not include damages for

) the personds pain tdyrornentdl f er i ng
harm suffered by the person or |
expectation of life; or

(i) the personds |l oss of capacity
probable earnings; and

(c) do not include damages of the kind mentioned in
section100(Damagedor loss of capacity to perform domestic
services).
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Provisions applying to wrongs generally Chapter 2
Survival of actions on death Part 2.4

Section 16

(4) However, damages mentioned in subsection (3) (b) (i) may be
recovered id

(a) the cause of action related to a personal injury resulting from
an asbesterelated disease; and

(b) the person gaveatice under section 51 (Notice of claim)
before the personds death; and

(c) the person died eithér
(i) as aresult of the asbest@dated disease; or

(i) the asbestemelated disease was a contributing factor to
the personédés deat h.

(5) The damagesmay include an amount to compensate for any
reasonable funeral expenses paid or payable by the estate.

(6) An amount to compensate for any reasonable funeral expenses may
be reduced to the extent (if any) that the court considers just and
equitable havingegard to the age and health of the dead person
immediately before the act or omission that gave rise to the cause of
action.

(7) In deciding whether an expense is reasonable for subsection (5),
regard must be had to the religious and cultural circurostaof the
dead person and the members of the ¢

(8) In this section:
asbestoselated diseaseneans any of the following diseases:
(a) asbestosis;
(b) asbestos induced carcinoma;
(c) asbestoselated pleural diseases;
(d) mesothelioma,;

(e) adisease prescribed by regulation.
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Chapter 2
Part 2.4

Section 17

Provisions applying to wrongs generally
Survival of actions on death

17
1)

(2)

18
1)

(2)

3)

member of a deadd seesectomBA30s f ami |y

If person liable dies before or at time of damage
This section appliesdf
(a) damage was suffered because of an act or omission; and

(b) aperson against whom there would have been a cause of action
for the act or omission died before or at the same time as the
damage was suffered.

For this part, the cause of action is taken to have existed against the
person before his or her death.

Saving of rights additional to pt 2.4

The rights given by this part for the benefit of estates of dead people
are additional to, and do not limit, rights given by part 3.1
(Wrongful act or omission causing death).

This part as it relates to cagsef action against estates of dead
people applies in relation to causes of action under part 3.1 in the
same way as it applies in relation to other causes of action that
survive under this part.

The rights given by this part for the benefit of estaté dead
people, and the obligations under this part against estates of dead
people, are additional to, and do not limit, rights or obligations
under theRoad Transport (ThirdParty Insurance) Act 2008
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Provisions applying to wrongs generally Chapter 2

Proceedings against and contributions between wrongdoers Part 2.5
Section 19
Part 2.5 Proceedings against and
contributions between
wrongdoers
19 Definitionsd pt 2.5
In this part:

courtincludes arbitrator.

damagemeans loss of any kind (including loss of life, personal
injury, damage to property and econonasd).

wrong means an act or omission (whether or not an offénce)

(a) that gives rise to a liability in tort in relation to which a defence
of contributory negligence is available at common law; or

(b) that amounts to a breach of a contractual duty of daat is
concurrent and coextensive with a duty of care in tort.

20 Each of several wrongdoers can be sued

(1) A judgment or decision against a person for damage caused by a
wrong does not bar an action against someone else who is also liable
for the ame damage.

(2) However, if separate actions are brought in relation to the same
damagé

(a) the total amount recovered in the actions cannot exceed the
amount of damages awarded in the judgment or decision given
first or, if that amount is amended onpagpl, the amount as
amended; and
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Chapter 2 Provisions applying to wrongs generally
Part 2.5 Proceedings against and contributions between wrongdoers

Section 21

(b) the plaintiff is only entitled to costs in the action for which
judgment or decision is given first (including costs on appeal
from the judgment or decision), unless the court considers
there were reasonable groundsr fbringing the actions
separately.

21 Right of contribution

(1) A person (thefirst person) who is liable for damage caused by a
wrong can recover contribution from someone elseo(aributory)
who is also liable for the same damage.

(2) Thecontribution must be an amount that the court considers just and
equi tabl e having regard t o t he e X
responsibility for the damage.

(3) However, the first person is not entitled to contribution under this
section iB

(a) the firstperson is liable to indemnify the contributory against
the contributoryods |iability for t

(b) the court exempts the contributory from liability to make
contribution; or

(c) the court has directed that contribution to be recovered from a
person for the damage is a complete indemnity for the damage.

22 Effect of pt 2.5
(1) This part does nét

(a) affect any criminal proceeding against a person in relation to
an act or omission; or

(b) make enforceable an agreement for indemnity that woold n
have been enforceable if this part had not been enacted.

(2) This part has effect subject to tHguilding Act 2004 part 9
(Limitation of liability).
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Liability for death or injury Chapter 3

Wrongful act or omission causing death Part 3.1
Preliminaryd liability for death Division 3.1.1
Section 23
Chapter 3 Liability for death or injury
Part 3.1 Wrongful act or omission
causing death
Division 3.1.1 Preliminaryd liability for death
23 Definitionsd pt 3.1
In this part:

child includes a grandchild and a stepchild.

member of a de add qachofdhe folowingpeopreiid vy
amemberof a dead personds family:

(a) a domestic partner; or

(b) a child of the person (including a child born alive after the
death);

(c) a person to whom the dead person acted, immediately before
his or her death, iplace of a parent;

(d) a parent of the person;

() a person who acted, i mmedi ately
death, in place of a parent to the dead person;

() a brother, a sister, a hdifother and a halfister of the person;

(g) a former spousecivil union partneror civil partner of the

person.
parent includes a stepfather, a stepmother, a grandfather and a
grandmother.
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Chapter 3

Part 3.1

Liability for death or injury
Wrongful act or omission causing death

Division 3.1.2 Liability and damages for death

Section 24

Division 3.1.2 Liability and damages for death

24

25

(1)

(2)

3)

(4)

Liability for a personé6és death
Ifo

@ a personbs death is caused by
(whether or not an offence); and

(b) the act or omission would, if death had not resulted, have
entitled the person to recover damages in an action for personal
injury;

the person who would havedseliable if the death had not resulted

is liable to an action for damages despite the death and whether or
not the death was caused by circumstances that were an offence.

Damages for a personod6s death

In an action under this part, the court may @y#o the people for
whose benefit the action is brought (teneficiariey, the damages
that it considers to be proportional to the damage to them resulting
from the death.

Subsection (1) has effect subject to part 7.1 (Damages for personal
injuriesd exclusions and limitations).

The amount of damages awarded must, after deducting the costs not
recovered from the defendant, be divided between the beneficiaries
in the shares the court decides.

The damages may include an amount to compensatnf/ of the
following expenses paid or payable by a beneficiary:

(a) reasonable funeral expenses;

(b) reasonable medical or hospital expenses related to the injury
that resulted in the death.
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Liability for death or injury Chapter 3
Wrongful act or omission causing death Part 3.1
Liability and damages for death Division 3.1.2

Section 26

(5) An amount to compensate for any reasonable funerahegpemay
be reduced to the extent (if any) that the court considers just and
equitable having regard to the age or health of the dead person
immediately before the wrongful act or omission that caused the
death.

(6) In deciding whether an expense is readue for subsection (43),
regard must be had to the religious and cultural circumstances of the
dead person and the members of the ¢

26 Amounts not taken into account in assessing damages
for death

In assessing damages in relatian liability under this part, the
following must not be taken into account to reduce the damages:

(@) an amount paid or payable on the death of, or personal injury
to, the dead person under a contract of insurance;

(b) an amount paid or payable out ok@perannuation, provident
or similar fund, or as a benefit from a friendly society, benefit
society, lodge or trade union;

(c) an amount paid or payable because of the death or injury of the
dead person thatds

(i) a payment instead of leave; or

(i) a payment of a pension or another social security or
veterans benefit;

(d) an amount paid or payable as a gratuity on the death of the
dead person;

(e) an amount in relation to the acquisition by a member of the

dead personds fafmily, after the de
(i) a house, or an interest in a house, used at any time as the
member 6s home; or
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Chapter 3 Liability for death or injury

Part 3.1 Wrongful act or omission causing death
Division 3.1.2 Liability and damages for death
Section 27

(i) the household contents, or an interest in the household
contents, of the house;

() a premium that would have become payable under a contract of
insurance on théfe of the dead person if the person had lived
beyond the time when he or she died.

27 Contributory negligence not defence in relation to death

@ I f a person has died partly because
reasonable carec@ntributory negligence and partly because of
someone el seb6bs wrong, the damages r
this part for the wrong must not be reduced because of the
contributory negligence.

(2) Subsectior{l) has effect subject to part 7.1 (Damages for personal
injuriesd exclusions and limitations).

(3) In this section:
wrong means an act or omission (whether or not an offénce)
() that gives rise to a liability in tort; or

(b) that amounts to a breach of a contractual duty of care that is
concurrent and coeamsive with a duty of care in tort.
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Liability for death or injury Chapter 3
Mental harm Part 3.2

Section 32

Part 3.2 Mental harm

32 Definitionsd pt 3.2
In this part:

child, of a person, means the son, daughter, grandson,
granddaughter, stepson or stepdaughter of the person, or someone to
whom the person is acting in p&of a parent.

consequential mental harmto a person, means mental harm to the
person that is a consequence of bodily injury to the person.

family member of a person, meads

(a) a domestic partner;

(b) a parent or child of the person; or

(c) a brothe, sister, halbrother or haHsister of the person.

mentalharm t o a per son, means | mpair men
condition.

negligencemeans failure to exercise reasonable care and skill.

parent of a person, means the father, mother, grandfather,
grandmother, stepfather or stepmother of the person, or someone
acting in place of a parent to the person.

pure mental harm to a person, means mental harm to the person
other than consequential mental harm.

33 Personal injury arising from mental or nervous shock

In an action for personal injury, the plaintiff is not prevented from
recovering damages only because the injury arose completely or
partly from mental or nervous shock.
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Chapter 3 Liability for death or injury

Part 3.2 Mental harm
Section 34
34 Mental harmd duty of care

(1) A person (thelefendan} does not owe a dutp tanother person (the
plaintiff) to take care not to cause the plaintiff mental harm unless a
reasonabl e person in the defendant
that a person of nor mal fortitude i
the circumstances of tlwase, suffer a recognised psychiatric illness
if reasonable care were not taken.

(2) For the application of this section in relation to pure mental harm to
a person, the circumstances of the case to which the court must have
regard includé

(@) whetheror not the mental harm was suffered as the result of a
sudden shock; and

(b) whether the plaintiff withessed, at the scene, a person being
killed, injured or put in danger; and

(c) the nature of the relationship between the plaintiff and anyone
killed, injured or put in danger; and

(d) whether or not there was a gperisting relationship between
the plaintiff and the defendant.

(3) For the application of this section in relation to consequential mental
harm to a person, the circumstances of the caseitth the court
must have regard include the nature of the bodily injury out of
which the mental harm arose.

(4) This section does not affect the duty of care a person (the
defendanj has to another person (tipdaintiff) if the defendant
knows, or oughteasonably to know, that the plaintiff is a person of
less than normal fortitude.

35 Mental harmd damages

(1) Damages must not be awarded for pure mental harm to a person
resulting from negligence unless the harm consists of a recognised
psychiatric illnes.
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Liability for death or injury Chapter 3
Mental harm Part 3.2

Section 36

(2)

36
1)

(2)

3)

(4)

(5)

(6)

Damages must not be awarded for economic loss for consequential
mental harm to a person resulting from negligence unless the harm
consists of a recognised psychiatric illness.

Extensions of liability under pt 3.2 in certain cases

A p e rlisbility i selation to an injury caused by a wrongful act
or omission by which someone el#¥) (s killed, injured or put in
danger includes liability for injury arising completely or partly from
mental or nervous shock received®by

(a) a parent of Apr
(b) a domestic partner of A; or

(c) another family member of A, if A was killed, injured or put in
danger within the sight or hearing of the other family member.

If 2 or more family members bring, or may bring, actions in relation
to liability arising under subsection (1) out of the same act or
omission, the court may proceed in the way the court considers
appropriate and may make the orders the court considers appropriate
aboud

(@) which family members are parties to the action; and
(b) who is to have the conduct of the action.

The action is for the benefit of all family members who are parties
to the action.

The court may award the damages that it considers to be
proportional to the damage to the plaintiffs resulting from the
wrongful act or omission.

Subsection (4) has effect subject to part 7.1 (Damages for personal
injuriesd exclusions and limitations).

The amount of damages awarded must, after deducting the costs not
recovered from the defendant, be divided between Igiatiffs in
the shares the court decides.
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Chapter 3 Liability for death or injury

Part 3.3 Temporary exclusion of liability for terrorism-associated risks
Section 37
Part 3.3 Temporary exclusion of liability

for terrorism-associated risks

37 Meaning of act of terrorism for pt 3.3
(1) In this part:
act of terrorismmeans the use or threat of actiah if
(a) the action fallsvithin subsection (2); and

(b) the use or threat is designed to influence a government or to
intimidate the public or a section of the public; and

(c) the use or threat is made for the purpose of advancing a
political, religious or ideological cause.

(2) Action falls within this subsection ifdt
(a) involves serious violence against a person; or
(b) involves serious damage to property; or

(co endanger s a personods i f e, ot her
committing the action; or

(d) creates a serioussk to the health or safety of the public or a
section of the public; or

(e) is designed seriously to interfere with or seriously to disrupt an
electronic system.

(3) The use or threat of action falling within subsection (2) that involves
the use of firarms or explosives is terrorism whether or not
subsection (1) (b) is satisfied.

(4) In this section:
actionincludes action outside the ACT or Australia.

government includes the government of another Australian
jurisdiction or a foreign country.
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Liability for death or injury Chapter 3
Temporary exclusion of liability for terrorism-associated risks Part 3.3

Section 38

38
1)

(2)

3)

personmeans a person anywhere, whether in or outside the ACT or
Australia.

property means property located anywhere, whether in or outside
the ACT or Australia.

public includes the public of a place outside the ACT or Australia.

Limitation of liability for acts of terrorism

There is no right of action for death or injury (or both) arising out of
the use of a motor vehicle if the death or injury (or both) are caused
by an act of terrorism.

Subsection (1) does not remove the liabdity
(a) of someone wih commits or promotes the act of terrorism; or

(b) of an employer to pay compensation under iNerkers
Compensation Act 195{or any corresponding law of the
Commonwealth, a State another Territory) to a worker.

This section applies despite theoad Transport (ThirdParty
Insurance) Act 20Q8section 25 (CTkhsurer to indemnify insured

people).
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Part 4.1 Preliminaryd negligence
Section 40
Chapter 4 Negligence
Part 4.1 Preliminaryd negligence
40 Definitionsd ch 4
In this chapter:
harm means harm of any kind, and includes
(a) personal injury; and
(b) damage to property; and
(c) economic loss.
negligencemeans failure to exercise reasonable care and skill.
41 Applicationd ch 4
(1) This chapter applies to all claims for damages for harm resulting
from negligence, whether the claim is brought in tort, in contract,
under statute or otherwise.
(2) However, his chapter does not apply to a claim undervit@kers
Compensation Act 1951
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Duty of care Part 4.2

Section 42

Part 4.2 Duty of care

42 Standard of care

For deciding whether a person (tHefendan} was negligentthe

standard of care required of the defendant is that of a reasonable
person in the defendantds position
information that the defendant either had, or ought reasonably to

have had, at the time of the incident out of whiwd harm arose.

43 Precautions against riskd general principles

(1) A person is not negligent in failing to take precautions against a risk
of harm unles3

(a) the risk was foreseeable (that is, it is a risk of which the person
knew or ought to have knowrand

(b) the risk was not insignificant; and

(cin the <circumstances, a reasonab
position would have taken those precautions.

(2) In deciding whether a reasonable person would have taken
precautions against a risk of harmg tlbourt must consider the
following (among other relevant things):

() the probability that the harm would happen if precautions were
not taken;

(b) the likely seriousness of the harm;
(c) the burden of taking precautions to avoid the risk of harm;

(d) the social utility of the activity creating the risk of harm.
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44 Precautions against riskd other principles

In a proceeding in relation to liability for negligedce

(@) the burden of taking precautions to avoid a risk of harm
includes the burden of takirgecautions to avoid similar risks
of harm for which the person may be responsible; and

(b) the fact that a risk of harm could have been avoided by doing
something in a different way does not of itself give rise to or
affect liability for the way in whik it was done; and

(c) the subsequent taking of action that would (had the action been
taken earlier) have avoided a risk of harm does not of itself
give rise to or affect liability in relation to the risk and is not of
itself an admission of liability inelation to the risk.
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Section 45

Part 4.3 Causation

45 General principles

(1) A decision that negligence caused particular harm comprises the
following elements:

(a) that the negligence was a necessary condition of the happening
of t he hacramu s(aétfiaocntdu)a; !

(b) t hat it i s appropriate for t he
liability to extend to the harm so caused ($lepe of liability.

(2) However, if a person (thelaintiff) has been negligently exposed to
a similar risk of harm by a numbeof different people (the
defendant$ and it is not possible to assign responsibility for causing
the harm to any 1 or more of th&m

(a) the court may continue to apply the established common law
principle under which responsibility may be assigned ® th
defendants for causing the harm; but

(b) the court must consider the position of each defendant
individually and state the reasons for bringing the defendant
within the scope of liability.

(3) In deciding the scope of liability, the court must consi@mnong
other relevant things) whether or not, and why, responsibility for the
harm should be imposed on the negligent party.

46 Burden of proof

In deciding liability for negligence, the plaintiff always bears the
burden of proving, on the balance of prbilities, any fact relevant
to the issue of causation.
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Section 47

Negligence
Other provisionsd negligence

Part 4.4 Other provisionsd negligence

47

48
1)

(2)

Contributory negligence can defeat claim

In deciding the extent of a reduction of damages because of
contributory negligence, a court may decide on a reducfid®0%

if the court considers it is just and equitable to do so, with the result
that the claim for damages is defeated.

Remedy available if claim fraudulent
This section applies to a persod if

(a) the person did, or omitted to do, somethingrefation to a
claim; and

(b) the person did, or omitted to do, the thling
(i) for the purpose of obtaining a financial benefit; or
(i) knowing that the thing (or something else resulting from
doing or omitting to do the thing) is false or misleading.

Example of something done in relation to claim
the making of a statement

Example of something resulting from the doing of the thing
the statement

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of theopision in which it appears (see
Legislation Act s 126 and s 132).

If this section applies to a claimant in relation to a cfaim

(@) a person who has a liability in relatioo a payment,
settlement, compromise or judgment relating to the claim is
relieved from the liability to the extent of the financial benefit
obtained by the claimant; and
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Section 48

(b) a person who has paid an amount to the claimant in relation to
the claim (whetheunder a settlement, compromise, judgment
or otherwise) is entitled to recover from the claimant the
amount of the financial benefit obtained by the claimant and
any costs incurred in relation to the claim.

(3) If this section applies to a person otheaurt a claimant in relation to
a claim, the claimant is entitled to recover from the person as a debt
the amount of the financial benefit obtained by the person and any
costs incurred by the claimant in relation to the claim.
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Section 49
Chapter 5 Personal injuries claimsd pre-

court procedures

Part 5.1 Preliminaryd ch 5

49 Definitionsd ch 5
In this chapter:

claim means a claim (however described) for damages based on a

liability for personal injury, whether the liability is based in tort or

contract or on another form of action (including breach of statutory

duty), and, for a fatal injury, includes a claim forthe ad per sonods
dependants or estate.

claimant means a person by whom, or on whose behalf, a claim is
made.

complying notice of claimnmeans a notice of claim under sectiin
(Notice of claim) or section 55 (Claimant may add later
respondents) that is givexs required under this chapter.

contribution noticed see section 57 (Respondent may add someone
else as contributor).

contributor means a person added as a contributor under section 57
(Respondent may add someone else as contributor).

court, in relation toa claim, mears

(a) if a proceeding based on a claim has been hEgoe court
hearing the proceeding; or

(b) if no proceeding based on the claim has been eguoourt
with jurisdiction to hear the claim.

insurer, of a person in relation to a claim, meahe insurer or other
entity providing, or purportedly providing, the person cover or an
indemnity against the claim.
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Section 50

50
1)

(2)

3)

(4)

party means claimant, respondent or contributor.

respondenimeans a person wéo

(a) is arespondent under section 51 (Notice of clagn);

(b) is a later respondent under section 55 (Claimant may add later
respondents).

Applicationd ch 5

This chapter applies to all claims for damages for personal injury,
including claims to which theRoad Transport (ThirdParty
Insurance) Act 20Q&hapter 4 (Motor Accident Claims) applies.

However, this chapter does not appl§ to

(@) a claim for compensation under théorkers Compensation
Act1957; or

(b) a claim for whicld

() notice has been given by or for the claimant under the
Limitation Act 1985 section 30A2) (Specialprovision
for injuries to children); and

(i) notice has been given by a respondent under that Act,
section 30A(6).

Also, this chapter does not apply to a claim for damages for personal
injury if a claim for compensation has been made undeéibiers
Compensation Act 1954 relation to the injury.

Despite subsection (3), part 5.2 (Claims procedures) applies to a
claim for damages for personal injury, even though a cli@mm
compensation may have been made under iWerkers
Compensation Act 1954 relation to the injury, &

(@) the Road Transport (ThirdParty Insurance) Act 2008
chapterd applies to the claim; or
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Part 5.1 Preliminaryd ch 5

Section 50

(b) the claim is made against a person who is not an employer or
insurer in relation to the injury under thé&Vorkers
Compensation Act 195thapter 6 (Claims) even though it is
also made against such a person.
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Section 51

Part 5.2 Claims procedures

51 Notice of claim

(1) Before a claimant brings a proceeding against someone else (a
respondent based on a dla in relation to a personal injury, the
claimant must give the respondent written notice of the claim.

Note 1 A proceeding must be brought before the end of the relevant limitation
period under th&imitation Act 1985

Note 2 If a form is approved under s 222 for a notice of claim, the form must be
used.

(2) The notice mugt

(a) contain a statement of the information requirgdrégulation;
and

(b) authorise each of the following to have access to the records
and sources of information relevant to the claim that are
requiredby regulation

(i) the respondent;

(i) if the respondent is insured against the cinitne
r es p osirdwarn forghe claim; and

(c) be accompanied by the documents required by regulation.

(3) The notice must be given within the period that ends on the earlier
of the following days:

(a) the day that is #honths afted

() the day the accident givingse to the personal injury
happened; or

(i) if symptoms of the injury are not immediately appadent
the day symptoms of the injury first appear;
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Section 51

(b) the day that is 4 months after the later of the following days:

() the day the claimant first instrigcta lawyer to provide
advice about seeking damages for the personal injury;

(i) the day the respondent is identified.

(4) If the claima nt is a child, the clai mant 06 ¢
may givethe notice for the claimant.

Note For another procedure for a claim in relation to a personal injury
suffered by a child, see theimitation Act 1985 s 30A (Special
provision for injuries to children).

(5) If the motice is not given within the period required under
subsectior(3), a reasonable excusar the delay must be given in
the notice or by separate written notice to the respondent.

Note If the notice is not given as required under s (3), the obligatiorveo gi
the notice continues until it is given (desgislation Act s 152).

(6) Without limiting subsection (5), an excuse is reasonable if it is
prescribed by regulation for this sexti

(7) If the respondent knows of anyone elseglevant persoip against
whom a proceeding based on the claim may be begun by the
claimant, the respondent mustjthin the period prescribed by
regulation (or, if no period is prescribed, within 1 montterathe
day the respondent receives the noéice)

(a) give a copy of the notice to each relevant person; and

(b) tell the claimant in writing about each relevant person and give
the claimant a short written statement explaining why each of
them may be alevant person.

@ I f the respondent is a child, the re€
may comply with subsection (7) for the respondent.
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Section 52

52 Preliminary response to claimant
(1) A respondent must, in writing and within the required pé¥iod

(@ give notice to the <claimant under
response to notice of claim); or

(b) if the respondent cannot decide on the information in the notice
whether or not the respondent is properly a respondent to the
claimd tell the claimant, in writing about the further
information the respondent reasonably needs to decide whether
the respondent is properly a respondent to the claim; or

(c) if the respondent considers that the respondent is not properly a
respondent to the claim, tell the claimantwnting, that the
respondent considers the respondent is not properly a
respondent to the claim and give the claimant, in widing

(i) reasons why the respondent considers the respondent is
not properly a respondent to the claim; and

(i) any informatimm the respondent has that may help the
claimant identify someone who should be a respondent to
the claim.

(2) If the claimant is told that further information is needed under
subsection (1jb), the claimant mustyithin the required periail

() give therespondent the further information; or

(b) tell the respondent, in writing, that the claimant considers the
respondent to be properly a respondent to the claim and
requires the respondent to give notice to the claimant under
section 54.

(3) Within the required period after beingiven information under
subsection (2ja), the respondent mushaving regard to that
informatiord

(a) give notice to the claimant under section 54; or
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Section 52

(b) if the respondent considers that the respondent is not properly a
regpondent to the claim, tell the claimant, in writing, that the
respondent considers the respondent is not properly a
respondent to the claim and give the claimant, in widing

(i) reasons why the respondent considers the respondent is
not properly a respatent to the claim; and

(i) any information the respondent has that may help the
claimant identify someone who should be a respondent to
the claim.

(4) If the claimant is told under subsection (&) or subsection (3p)
that the respondent is not pesly a respondent to the claim, the
claimant must, within the required period, tell the respondent, in
writing, tha®

(@) the claimant accepts thdhe respondent is not properly a
respondent to the claim; or

(b) the claimant considers the respondent de properly a
respondent to the claim and requires the respondent to give
notice to the claimant under section 54.

(5) Advice given to the respondent under subsectior(apoes not
prevent the claimant from giving the respondent another notice of
claimunder section 51 at a later time.

(6) In this section:
required periodmean$
() the period prescribed by regulation; or
(b) if no period is prescribed, the following:

(i) for subsection (B 1 month after the day the respondent
receives a notice aflaim under sectiobl;
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Section 53

(i) for subsection (3 1 month after the day the claimant is
told under subsectiofl) (b) that further information is
needed,;

(i) for subsection (3 1 month after the day the respondent
is given the information;

(iv) for subgction (49 1 month after the day thdaimant is
told under subsection (13) or (3)(b) that the respondent
is not properly a respondent to claim.

53 Acknowledgment that proper respondent not admission
of liability

Advice by a respondent that the respeamdconsiders that the
respondent is properly a respondent to a claim is not an admission of
liability by the respondent in relation to the claim.

54 Respondent s response to notice of
(1) This section applies if a respondé&nt

(a) considers the r@®ndent to be properly a respondentato
claim; or

(b) is told under section 52) (b) or (4)(b) (Preliminary response
to claimant) that the claimant considers the respondent to be
properly a respondent to a claim.

(2) The respondent must, within thequired period, give the claimant
written notice (aesponsgd

(a) stating whether the respondent is satisfied that the notice is a
complying notice of claim; and

(b) if the respondent is not satisfiéddentifying the
noncompliance and stating whethere thespondent waives
compliance with the requirements; and
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(c) if the respondent does not waive compliance with the
requirementd allowing the claimant a reasonable period, of at
least 1 month, stated in the responge to

(i) satisfy the respondent that tblaimant has complied with
the requirements; or

(i) take reasonable action stated in the response to remedy
the noncompliance.

(3) If the respondent does not give a response within the required
period, the respondent is conclusively presumed to lisfisdtthat
the notice is a complying notice of claim.

(4) If subsection (2]c) applies, the respondent must, withimanth
after the day the period stated in the response ends, give the
claimant a written notice

(a) stating that the respondent is ist¢d the claimant has
complied with the relevant requirements, is satisfied with the
action taken by the claimant to remedy the noncompliance, or
waives the noncompliance; or

(b) stating that the respondent is not satisfied that the claimant has
taken easonable action to remedy the noncompliance, and
giving full particulars of the nol
failure to remedy it.

(5) In this section:
required periodmean$

(a) if the respondent responds directly to the claimant under this
sectionas mentioned in section %2) (a)d the period applying
under section 521); and

(b) in any other cage

(i) the period prescribed by regulation; or
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Section 55

(i) if no period is prescribed, the later of the following:

(A) if the respondent gives notice to tblaimant under
section 523)(a)d 1 month after the day the
respondent is given the further information under
section 542) (a);

(B) if the claimant tells the respondent under
section52(2) (b) or (4)(b) that the claimant
considers the respondent tofreperly a respondent
to the claind 1 month after the day the claimant
tells the respondent under that paragraph.

55 Claimant may add later respondents

(1) After a claimant has given notice of a claim to a respondent under
section 51, the claimant may addmeone else as a respondent (a
later respondenjtto the claim by giving the later respond&nt

(a) a notice of a claim complying with section &); and

(b) copies of other documents given to or received from any other
respondent under this chapter.

(2) However, the claimant may add a later respondentonly
() within the time prescribed by regulation; or
(b) if the later respondent and all parties to the claim agree; or
(c) if the court gives leave.

(3) If the claimant adds a later respondent urbes sectiod

(a) the later respondent must respond to the notice as if it were a
notice of aclaim given under section 51; and

(b) the claimant must, in writing, tell each other respondent of the
addition within the time prescribed by regulation.
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56
1)

(2)

3)

(4)

57
1)

Multiple respondents

If there are 2 or more respondents to a claim, one of the respondents
(ther espondent s 6 ) may aat for 1noa moaegoé the
other respondents under this chaptith the agreemendf the other
respondents.

Therespondet sé6 cl ad m manager

(&) may exercise the functions given under this chapter in relation
to the claim and the claimant for all respondents for whom the

respondentsd claim manager acts;

(b) must act as far as practicable with the agreement of the other
respondents for whom the manager acts.

Action taken, or an agreement
manager in relation to the claim is binding on each respondent for

whomt he respondents6 claim manager

claimant.

However, if the respondentsd cl

of t he manager 0s authority under

subsectior{l), the manager is liable to each other respondent who is
a party to the agreement for any loss suffered by the other
responden

Respondent may add someone else as contributor

A respondent who receives a complying notice of claim may, within
the time prescribed by regulation, add someone else as a contributor
for this chapter by giving the person a written noticediatribution
notice)o

(@) claiming an indemnity from, or contribution towards, the
respondentds I|iability; and

(b) stating the grounds on which the respondent holds the person
liable; and
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Section 58

(c) stating any other information prescribed by regulation; and

(d) accompanied by copies of documents about the claim given to
or received from any other party under this chapter.

(2) If the time prescribed under subsection (1) for adding a contributor
has ended, the respondent may add someone else as a contributor
only ifd
() the contributor and all parties to the claim agree; or
(b) the court gives leave.

(3) If the respondent adds someone else as a contributor under this
section, the respondent must give a copy of the contribution notice
to each other partwyithin the time prescribed by regulation.

58 Contributords response

(1) A contributor must, within the period prescribed by regulation (or, if
no period is prescribed, within 1 month after the day the contributor
receives a contribution notigegive the resporeht who gave the
contribution notice a written response (theontri but or 6s
responsgd
(a) containing a statement of information prescribeddgulation;

and
(b) accompanied by the documents (if any) prescribed by
regulation.

(2) The cont r inkeunush alsé staier e s p o
(@) whether the claim for the contribution or indemnity claimed in

the contribution notice is admitted, denied or admitted in part;
and
(b) if the claim for the contribution or indemnity is admitted in
pard the extent to which it iadmitted.
R51 (RI No 2) Civil Law (Wrongs) Act 2002 page 45
13/05/14 Effective: 25/11/13-20/04/15

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 5 Personal injuries claimsd pre-court procedures
Part 5.2 Claims procedures

Section 59

3 An admi ssion of Iliabildty in the cor

(a) is not binding on the contributor in relation to any other claim;
and

(b) is not binding on the contributor at all if it later appears the
admission was induced by fraud.

(4) If the respondent requires information provided by a contributor
under this section to be verified by statutory declaration, the
contributormust verify the information by statutory declaration.

Note 1 The Statutory Declarations Act 195@wlth) applies to the making of
statutory declarations under ACT laws.

Note 2 It is an offence to make a false or misleading statement, give false or
misleading information or produce alde or misleading document (see
Criminal Code pt 3.4).

59 Claimantés failure to give complying

(1) If a claimant does not give a complying notice of claim, thenzlat
cannot proceed further with the claim unfess

(a) the respondent to whom notice of the claim was purportedly
givernd

(i) has given the claimant a written notice to the effect that
the respondent is satisfied the notice is a complying notice
of claim or the claimant has taken reasonable action to
remedy the noncompliance; or

(i) is presumed, under section643 ) ( Respondent ds r
to notice of claim), to be satisfied the notice is a
complying notice of claim; or

(b) the respondent has waivedyaroncompliance; or
(c) the court, on application by the claimant

(i) declares that the claimant has remedied the
noncompliance; or
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(i) authorises the claimant to proceed further with the claim
despite the noncompliance.

(2) An order of the court under subsection (@) may be made on
conditions the court considers necessary or appropriate to minimise
prejudice to a respondent from the ¢

60 Legal disabilities

(1) A claimant is not required to complyittw an obligation under this
chaptemwhile the claimant is under a legal disability.

Note If the claimant is a child, under s 51 (4) a parent or guardian of the child
may give the notice of claim for the child.

(2) The period within which the obligation ust be complied with
begins when the c¢claimantods | egal di s

(3) This chapter applies to the claimant &@s if

(a) a reference to the day the accident giving rise to the personal
injury happened were a reference
legal dsability ends; and

(b) all other changes were made to give effect to this section.

(4) This section does not prevent a claimant, or a person acting for a
claimant, from complying with an obligation under this chapter
while the claimant is under a legéifability.

(5) In this section:

legal disabilityy a claimant is under degal disability in the
circumstances in which a person is under a disability for the
Limitation Act 1985
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Section 61
61 Respondent must attempt to resolve claim

(1) A respondent must, within the period prescribed by regulation (or, if
no period is prescribed, within 6 months after the day the respondent
receives a complying notice of claién)

(a) take any reasonable stepgcessary to find out about the
accident claimed to have given rise to the personal injury to
whichthe claim relates; and

(b) give the claimant written notice statiihg
() whether liability is admitted or denied; and

(i) if contributory negligence islaimed the degree of the
contributory negligence expressed as a percentage; and

(c) if the claimant made an offer of settlement in the notice of
claimd tell the claimant whether the respondent accepts or
rejects the offer; and

(d) if the claimant did nbmake an offer o$ettlement in the notice
of claimd invite the claimant to make a written offer of
settlement; and

(e) make a fair and reasonable estimate of the damages to which
the claimant would be entitled in a proceeding against the
respondent; and

() eithed

(i) make a written offer, or counteroffer, of settlement to the
claimant setting out in detail the basis on which the offer

is madepr
(i) settle the claim by accepting an offer made by the
claimant.
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Section 61

(2) If a notice of claim is not a cgolying notice of claim, a respondent
is taken to have been given a complying notice of claim @hen

(@) the respondent gives the claimant written notice that the
respondent waives compliance with the requirement that has
not been complied with or is satesdl the claimant has taken
reasonablaction to remedy the noncompliance; or

(b) the court makes a declaration that the claimant has remedied
the noncompliance, or authorises the claimant to proceed
further with the claim despite the noncompliance.

(3) An offer, or counteroffer, of settlement must be accompanied by a
copy of medical reports, assessments of cognitive, functional or
vocational capacity and all other material, including documents
rel evant to assessing ecoommomi c | oss
control that may help the person to whom the offer is made make a
proper assessment of the offer.

(4) A respondent or claimant to whom a written offer, or counteroffer,
of settlement is made must, unless a response to the offer is to be
made undesubsection (1jc), respond in writing to the offer within
the period prescribed by regulation after the day the respondent or
claimant receives it (or, if no period is prescribed, within 3 months),
indicating acceptance or rejection of the offer.

(5) An admission of liability by a respondent under this seétion

(&) is not binding on the respondent in relation to any other claim;
and

(b) is not binding on the respondent at all if it later appears the
admission was induced by fraud.
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Claims procedures

62

(1)

(2)

Consequences of noncompliance with pt 5.2

If a claimant does not comply with the requirements of this part, a
court in which the claimant begins a proceeding based on the
claimd

(@ may, on a respondentds applicatior
t he r es ponassnihcluding legahamdunrvestigation
costs) reasonably incurred by the respondent because of the
claimant s noncompliance; and

(b) may only award interest i n the cl
for which the claimant was in noncompliance if the coart i
satisfied there is a reasonable excuse for the noncompliance.

If a respondent does not comply with the requirements of this part, a

court in which the respondent defends a proceeding based on the
claim may, on a <c¢l ai mainggawardiappl i cat
the claimantdés favour <costs (includi
reasonably incurred by the <cl ai mant
noncompliance.
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Section 63

Part 5.3 Obligations of parties to give
documents and information
63 Purposed pt 5.3

The pupose of this part is to put the parties in a position where they
have enough information to assess liability and quantum in relation
to a claim.

64 Claimant to give documents etc to respondent

(1) A claimant must give a respondént

(@) copiesofthefob wi ng i n the c¢cl aimantés pos
(i) reports and other documents about the accident claimed to
have given rise to the personal injury to which the claim
relates;
(i) reports about t he cl ai mant 6s

prospects of rehabilitation;

(i) reports about t he cl ai mant 6s C

vocational capacity; and

(b) information reasonably requested by the respondent about any
of the following:

(i) the accident;
(i) the nature of the personal injury and of any consequent
disabilites;
(i) if applicable, the medical treatment and rehabilitation
services the claimant has sought or obtained,

(ivy the clai mantds medi cal history,

the claim, and any other claims for damages for personal
injury made by thelaimant;

(vy the claimantds claim for past

R51 (RI No 2)
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Section 64

(vi) any claim known to the claimant for gratuitous services
consequent on the claimantds per

(2) The claimant must give the copies mentioned in subsectiqa)dl)

(&) within the period prescribed by regulation (or, if no period is
prescribed, within 1 month after the day the claimant gives
notice of the claim under part 5.2, or purportedly under
part5.2); and

(b) to the extent that a report or other document mentioned

subsection (1} a ) comes into the <cl ai mant
wi thin 7 days after the day It
possession.

(3) The claimant must respond to a request under subsectigh) (1)
within the period prescribed by regulation (or, nd period is
prescribed, within 1 month after the day the request is received).

(4) If a respondent requires information given by a claimant under this
section to be verified by statutory declaration, the claimant must
verify the information by statutoryeclaration.

Note 1 The Statutory Declarations Act 195@wlth) applies to the making of
statutory declarations under ACT laws.

Note 2 It is an offence to make a falge misleading statement, give false or
misleading information or produce a false or misleading document (see
Criminal Code pt 3.4).

(5) If a claimant fails, without proper reasdn, comply fully with this
section, the claimant is liable for costs to the respondent resulting
from the failure.
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Section 65

65

(1)

(2)

3)

(4)

66
1)

(2)

Respondent and claimant may jointly arrange for expert
report

A respondent and a claimant may jointly arrange for an expert report
abaut 1 or more of the following:

(a) the cause, or probable cause, of the accident claimed to have
given rise to the personal injury to which the claim relates and

whet her , in the expertds opinion,

be named) are responsible forcontributed to, the accident;

(b) the cause, or probable cause, of the personal injury and

whet her , in the expertdéos opinion,

be named) are responsible for, or contributed to, the accident;

(c) t he cl ai mant 0 srpmsgpdcis ofaehabilitationd i t i on ¢

(d the claimantés cognitive, functd.i

Neither the respondent nor the claimant is under an obligation to
agree to a proposal to obtain a report under this section.

The person from whom amexpert report is obtained must be a
person, agreed to by both parties, with appropriate qualifications and
experience in the relevant field.

The person preparing the expert report must give both parties a copy
of the report.

Cost of expert report obtained by agreement

If an expert report is obtained by agreement between a respondent
and a claimant and the claimant is liable for the cost of obtaining the

report, the respondent must, at
claimant for the reasmble cost of obtaining the report.

However, a claimantdés right to
subject to any agreement between the claimant and the respondent.
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Part 5.3 Obligations of parties to give documents and information
Section 67
67 Examination by expert if no agreement

(1) This section applies if a respondevdnts to obtain an expert report
about 1 or more of the matters mentioned in sectioflpbut fails
to obtain the claimantbés agreement.

(2) The claimant must comply with a request by the respondent to
under go, at t he respon theohthé s expen
following:

(@) a medical examination by a doctor to be selected by the
claimant from a panel of at least 3 doctors with appropriate
qualifications and experience in the relevant field nominated
by the respondent in the request;

(b) an assessmemtf cognitive, functional or vocational capacity
by an expert to be selected by the claimant from a panel of at
least 3 experts with appropriate qualifications and experience
in the relevant field nominated by the respondent in the
request.

(3) However, aclaimant is not obliged to undergo an examination or
assessment under this section if it is unreasonable or unnecessarily
repetitious.

(4) If 3 doctors or experts with appropriate qualifications and
experience in the relevant field are not availableidotusion on a
panel under subsection (2), the number on the panel may be reduced
to 2.

68 Respondent to give documents etc to claimant
(1) A respondent must give a claimént

@ copies of the following in the re
directly relevant to a matter in issue in the claim:

(i) reports and other documents about the accident claimed to
have given rise to the personal injury to which the claim

relates;
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Section 68
(i) reports about t he cl ai mant 6s

prospects of rehabilitatn;

(i) reports about t he cl ai mant 6s C
vocational capacity; and

(b) if asked by the claimaéat

i) information that I's Iin the resp
the circumstances of, or the reasons for, the accident; or

(i) if the respondent is an insurer of a person for the @daim
information that can be found out from the insured person
for the claim about the circumstances of, or the reasons
for, the accident.

(2) The respondent must give the copies mentioned in
subsectior{l) (a)o

(a) within the period prescribed by regulation (or, if no period is
prescribed, within 1 month after the day the respondent
receives a complying notice of claim); and

(b) to the extent that a report or other document mentioned in

subsection (1ja)come s i nt o t he respondent 6s
within 7 days after the day it c
possession.

(3) The respondent must respond to a request under subsectibh (1)
within the period prescribed by regulation (or, if no period is
prescrbed, within 1 month after the day the request is received).

(4) If a claimant requires information given by a respondent under this
section to be verified by statutory declaration, the respondent must
verify the information by statutory declaration.
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Notel The Statutory Declarations Act 195@wilth) applies to the making of
statutory declarations under ACT laws.

Note 2 It is an offence to make a false or misleadingest@nt, give false or
misleading information or produce a false or misleading document (see
Criminal Code pt 3.4).

(5) If a respondent fails, without proper reason, to comply fulith
this section, the respondent is liable for costs to the claimant
resulting from the failure.

69 Respondent to give documents etc to contributor

(1) A respondent must give a contributor added by the respondent
copies of the following thatareinthes pondent 6 s possessi

(@) reports and other documents about the accident claimed to
have given rise to the personal injury to which the claim
relates;

(b) reports about the cl ai mantds medi
rehabilitation;

(c) reportsabou t he c¢cl ai mantdés cognitive, |
capacity;

(d reports about t he clai mant 6s pet
consequent disabilities;

(e) if applicable, information about the medical treatment and
rehabilitation services the claimant has sdug obtained,;

 information about the cl ai mant 6s I
relevant to the claim, and any other claims for damages for
personal injury made by the claimant;

(@ i nformation about the <cl ai mant s
econome loss;

(h) information about any claim known to the respondent for
gratuitous services consequent 0 |
injury.
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Section 70

(2)

70
1)

(2)

71
1)

The respondent must give the copies

(a) within the period prescribed by regulation (or, if no period is
prescribed, within 1 month after the day the respondent gives a
contribution notice to the contributor); and

(b) to the extent that a report or other document or information
menti oned i n subsection (1) C 0me
possession later, withifh days after the day it comes into the
respondentds possession.

Contributor to give documents to respondent

A contributor must give the respondent who added the contributor

copies of reports and other documents about the accident claimed to

have gven rise to the personal injury to which the claim relates that

are in the contributords possession.

The contributor must give the copies

(a) within the period prescribed by regulation (or, if no period is
prescribed, within 1 month after the daye tontributor is
added as a contributor); and

(b) to the extent that a report or other document mentioned in
subsection (1) comes into the r1e:
within 7 days after the day it c
possession.

Alternative provision if more than 200 pages
In this section:

relevant sectioomeans any of the following sections:

1 section 68 (Respondent to give documents etc to claimant)

1 section 69 (Respondent to give documents etc to contributor)
1 section 7qQContributor to give documents to respondent).
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(2) This section applies to the extent that a relevant section requires a
person (thedisclosing persoj to give copies of reports or other
documents or informatiorrglevant material to someone else and
thetotal number of pages of the copies exceeds 200 pages.

(3) Within the time the disclosing person would, apart from this section,
be required to give relevant material to someone else under the
relevant section, the disclosing person need only offer ther o
person a reasonable opportunity to inspect the material.

(4) If the other person, whether on inspection or otherwise, by written
notice given to the disclosing person, requires the disclosing person
to give the other person copies of some or all i televant
material, the disclosing person must comply with the requirement
withind

(a) if the total number of pages does not exceedd2DOmonth
after the day the requirement is made; or

(b) in any other cage 1 month after the day the other person pays
50 cents for each page by which the total number of pages
exceeds 200 pages.

Note If, under a provision of an Act or statutory instrument, an act is required
to be done, the obligation to do the act continues until it is done (see
Legislation Act s 152).
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Part 5.4 Other provisionsd pre-court
procedures
72 Nondisclosure of documents etcd client legal privilege

(1) A party is not obliged to disclose a document or information under
this chapter if the document or information is protected by client
legal privilege.

(2) However, an investigative report, medical report or report relevant
to the <cl ai mantoés rehabilitation
otherwise protected by client legal pkage.

(3) A regulation may prescribe exceptions to subsection (2).

(4) If a report mentioned in subsection (2) is required to be disclosed, it
may be disclosed with the omission of passages containing only
statements of opinion.

(5) In this section:
investigative reportsdoes not include a document prepared in
relation to an application for, an opinion on or a decision about
indemnity against the claim from the Territory.

73 Nondisclosure of documents etcd suspected fraud

(1) If a respondent has reasble grounds to suspect a claimant of
fraud, the respondent may apply to the court for approval to
withhold from disclosure under this chapter documents or
information thad
(a) would alert the claimant to the suspicion; or
(b) could help further the &ud.

(2) The application may be made without notice to the claimant.
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Section 74

(3) If the court gives approval on application under subsection (1), the
respondent may withhold from disclosure the documents or
information in accordance with the approval.

74 Offence not to disclose particular material

A respondent must not withhold information or documents from
disclosure under this chapter if the withholding isonot

(a) permitted under this chapter; or
(b) approved by the court.

Maximum penalty: 100 penalty units

75 Consequences of failure to give document

(1) This section applies if a party fails to comply with a provision of
this chapter requiring the party to disclose a document to another

party.
(2) The document cannot be used by the party in a later court

proceeding based on the claim, or the deciding of the claim, unless
the court orders otherwise.

B I'f the document comes to the other ¢
may be used by the other party.

76 Privilege generally for documents etc

The information reports and other documents given or disclosed
under this chapter are protected by the same privileges as if
disclosed in a proceeding in the Supreme Court.

77 No requirement to give documents etc if already in other
partyds possession

This chapter doenot require a party to give a document or other
information to another party if the document or information is
already in the possession of the other party.
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78 Courtdéds power to enforce compliance

pt 5.3

(1) If a party (thefirst party) fails to comply with a duty imposed under
part 5.2 or part 5.3, the court may, on the application of a party to
whom the duty is owed, order the first party to take stated action to
remedy the noncompliance within a time stated by the court.

(2) The court mg make consequential or ancillary orders, including
orders about costs.

79 Need for urgent proceeding

(1) The court, on application by a claimant, may give leave to the
claimant to begin a proceeding in the court for damages based on a
liability for persaal injury despite noncompliance with this chapter
if the court is satisfied there is an urgent need to begin the
proceeding.

(2) The order giving leave may be made on conditions the court
considers appropriate having regard to the circumstances of the
cese.

(3) If leave is given, the proceeding begun by leave is stayed until the
claimant complies with this chapter or the proceeding is
discontinued or otherwise ends.

(4) However, the proceeding is not stayetl if
(a) the court is satisfied that
(i) theclaimant is suffering from a terminal condition; and
(i) the trial of the proceeding should be expedited; and

(b) the court orders the proceeding be given priority in the
allocation of a trial date.

(5) If, under subsection (4), the proceeding is statyed, this chapter
(other than this section) does not apply in relation to the personal
injury.
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80 False or misleading statements
(1) A person commits an offenceif
(a) the person makes a statement in a notice, response or other
document given undehis chapter; and
(b) the person does so knowing that the statetnent
(i) is false or misleading; or
(i) omits anything without which the statement is misleading.
Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.
(2) Subsection (1)k) (i) does not apply if the statement is not false or
misleading in a material particular.
(3) Subsection (1) (b) (ii) does not apply if the omission does not make
the statement misleading in a material particular.
(4) A person commits an offenceéif
(a) the person makes a statement in a notice, response or other
document given under this chapter; and
(b) the person is reckless about whether the statément
(i) is false or misleading; or
(i) omits anything without which the statement is misleading.
Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.
(5) Subsection (4) (b) (i) does not apply if the statement is not false or
misleading in a material particular.
(6) Subsection (4) (b) (i) does not apply if the omission does not make
the statement misleading in a material particular.
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Section 92

Chapter 7 Damages

Part 7.

92

93
1)

(2)

94
1)

1 Damages for personal injuriesd
exclusions and limitations

Definitionsd pt 7.1
In this part:

claim means a claim (however described) for damages based on a
liability for personal injury, whether the liability is based in tort or
contract or on another form of action (including breach of statutory

duty), and, for a fatal injury, includes a claim forthee ad per sonés

dependants or estate.
court includes arbitrator.

intoxicated a person isintoxicated if under the influence of
al cohol or a drug to the extent
appropriate care and skill is impaired.

Applicationd pt 7.1

This part applies to all claims for damages for personal injury,
including claims to which theRoad Transport (ThirdParty
Insurance) Act 200&hapter 4 (Motor Accident Claimapplies.

However, this part does not apply to claims under \terkers
Compensation Act 1951

Exclusion of liability if conduct an offence
Liability for damages is exctled if the cour

(a) is satisfied on the balance of probabilities that the accident
happened while the injured person was engaged in conduct that
is an indictable offence; and
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Section 95

(b) is satisfied on the balance of probabilities that the injured
p e r s onduktcontiluted materially to the risk of injury.

(2) Despite this exclusion, the court may award damages in a particular
case if satisfied thét

(a) the circumstances of the case are exceptional; and

(b) in the circumstances of the case, the exciuswuld operate
harshly and unjustly.

95 Presumption of contributory negligenced injured person
intoxicated

(1) Contributory negligence must be presumed if the injured person was
intoxicated at the time of the accident and the defendant claims
contributorynegligence.

(2) The presumption can be rebutted only if the injured person
establishes, on the balance of probabilities gthat

(a) the intoxication did not contribute to the accident; or
(b) the intoxication was not seifduced.

(3) If the presumptio is not rebutted, the damages the injured person
would be entitled to, apart from the contributory negligence, must
be reduced to the extent that the court considers just and equitable

having regard to the injured person
the injury.
96 Presumption of contributory negligenced injured person

relying on intoxicated person
(1) Contributory negligence must be presuméd if
(@) the injured persah
(i) was at least 16 years old at the time of the accident; and
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Section 97

(i) relied on bhe care and skill of a persod)(who was
intoxicated at the time of the accident; and

(i) knew, or ought to have known, that A was intoxicated;
and

(b) the accident was caused by AOGS nec

(c) the defendant claims contributory negligence thg injured
person.

(2) The presumption can be rebutted only if the injured person
establishes, on the balance of probabilities gthat

(a) the intoxication did not contribute to the accident; or

(b) the injured person could not reasonably be expecdiave
avoided the risk.

(3) If the presumption is not rebutted, the damages the injured person
would be entitled to, apart from the contributory negligence, must
be reduced to the extent that the court considers just and equitable
having regard to thejnur ed personds share in th
the injury.

(4) For this section, a passenger in a motor vehicle is taken to rely on
the care and skill of the driver.

(5) The common law defence of voluntary assumption of risk does not
apply to a matter tavhich this section applies.

97 Presumption of contributory negligenced injured person
not wearing seatbelt etc

(1) Contributory negligence must be presumed if the injured person was
injured in a motor accident and was at least 16 years old at the time
of the accident ardl

(a) was not wearing a seatbelt at the time of the accident as
required under theRoad Transport (Safety and Traffic
Management) Act 199&r
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(b) 1 of the followng factors contributed to the accident or the
extent of the injury:

(i) the injured person was not wearing a helmet at the time of
the accident as required under Bead Transpor{Safety
and Traffic Management) Act 1999

(i) the injured person was a passenger in or on a motor
vehicle with a passenger compartment but was not in the
compartment at the time of the accident.

(2) The presumption can be rebutted only as provided in
subsectiong3) and (4).

(3) For subsectiofil) (a), the presumption can be rebutted if the injured
person establishes, on the balance of probabilitie€y that

(a) the injury suffered by the injured person was less serious than
it would have been if the injed person had been wearing a
seatbelt at the time of the accident; or

(b) the injured person was not capable of fastening a seatbelt
without assistance from someone else.

(4) For subsectiofl) (b) (i), the presumption can be rebutted if the
injured person establishes, on the balance of probabilities, that the
injured person could not reasonably be expected to have avoided the
risk.

(5) If the presumption is not rebutted, the damages the injured person
would be entitled to, apart from the contributorggligence, must
be reduced to the extent that the court considers just and equitable

having regard to the i1injured person
the injury.
98 Damages for loss of earnings

(1) In assessing damages for loss of earnings inioalé a claim, the
court must disregard earnings above the limit mentioned in
subsection (2).
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Section 99

99

(2) The limitis 3 times average weekly earnings a week.

(3) In this section:

(1)

(2)

3)
(4)

average weekly earningsean$

(a) the average weekly earnings seasonally agjugdr the ACT
(all males total earnings) inAverage Weekly Earnings,
Australia (State and Territory Earnings) issued by the
Australian statistician; or

Note Average Weekly Earnings, Australia issued in May and
November and is available atvw.abs.gov.au

(b) if the Australian watistician issues a publication (however
described) containing average weekly earnings in substitution
for, or instead of, the average weekly earnings meedian
paragraph (&) the substituted average weekly earnings.

loss of earningsmeang

(a) past economic loss because of loss of earnings or the
deprivation or impairment of earning capacity; and

(b) future economic loss because of loss of prospectivenggror
the deprivation or impairment of prospective earning capacity.

Tariffs for damages for non-economic loss

In deciding damages for n@tonomic loss, a court may refer to
earlier decisions of that or other courts for the purpose of
establishng the appropriate award in the proceeding.

For that purpose, the parties to the proceeding or their lawyers may
bring the courtds att enteconomict o
loss in those earlier decisions.

This section does not change thées for deciding other damages.

In this section:
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non-economic lossncludes the following:
(a) pain and suffering;

(b) loss of amenities of life;

(c) loss of expectation of life;

(d) disfigurement.

Note Damages for noeconomic loss for injuries caused by motor accidents
are subject to limitations under theoad Transport (ThirdParty
Insurance) Act 2008t 4.9A.
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Loss of capacity to perform domestic services Part 7.2
Section 100
Part 7.2 Loss of capacity to perform
domestic services
100 Damages for loss of capacity to perform domestic
services
1) A personés Iliability for an injury
of a wrong includes liability for damages for any resulting
impairment or loss of @ i nj ured personébés <capac

domestic services that the injured person might reasonably have
been expected to perform for his or her household if the injured
person had not been injured.

(2) In an action for the recovery of damages mentioned in
subsectior{l), it does not mattér

(@) whether the injured person performed the domestic services for
the benefit of other members of the household or solely for his
or her own benefit; or

(b) that the injured person was not paid to perform the sepaces

(c) that the injured person has not been, and will not be, obliged to
pay someone else to perform the services; or

(d) that the services have been, or are likely to be, performed
(gratuitously or otherwise) by other people (whether members
of the hausehold or not).

(3) In this section:
wrong means an act or omission (whether or not an offénce)
() that gives rise to a liability in tort; or

(b) that amounts to a breach of a contractual duty of care that is
concurrent and coextensive with a dutycafe in tort.
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Part 7.3 Contributory negligence

101 Definitionsd pt 7.3
In this part:
courtincludes arbitrator.

damagemeans loss of any kind (including loss of life, personal
injury, damage to property and economic loss).

wrong means an act or omissi@mhether or not an offena#)

(a) that gives rise to a liability in tort in relation to which a defence
of contributory negligence is available at common law; or

(b) that amounts to a breach of a contractual duty of care that is
concurrent and coextensiwgth a duty of care in tort.

102 Apportionment of liabilityd contributory negligence

(1) If a person (theclaimant) suffers damage partly because of the
claimant 6s f ai | ur eontributory reedligenck easonabl
and partly because of someong el6 s dwr ong

(@) a claim for the damage is not defeated because of the
claimant6s contributory negligence

(b) the damages recoverable for the wrong are to be reduced to the
extent the court deciding the claim considers just and equitable
havingregada t o t he ¢l ai mantds share in
the damage.

(2) However, if the claimant suffered personal injury and the wrong was
a breach of statutory duty, the damages recoverable by the claimant
for the personal injury must not be reduced becaokehe
claimant 6s contributory negligence.

(3) If an Act or contract providing for the limitation of liability applies
to the claim, the amount of damages awarded to the claimant
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Section 103

103

104

(4)
(5)

(1)

(2)

because of subsection (1) must not exceed the maximum limit
applying to theclaim.

This section does not defeat any defence arising under a contract.

This section has effect subject to part 7.1 (Damages for personal
injuriesd exclusions and limitations).

Joint wrongdoers

Part 2.5 (Proceedings against and contribstiobetween
wrongdoers) applies if 2 or more people are liable (or, if they had all
been sued, would have been liable) under section 102 for the
damage suffered by a person.

Claims by third partiesd contributory negligence
This section appliesdf

(a) a person (thérst persor) suffers damage partly because of the

first personds f ail uoomributoy t ake r

negligencg and partly because of

(b) because of the damage to the first person a third persomssuffe
damage.

In an action by the third person, the contributory negligence of the
first person must be taken into account under section 102
(Apportionment of liabilityy contributory negligence) in reducing
the damages recoverable by the third persothisdamage as if the
contributory negligence were a failure by the third person to take
reasonable care.
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Damages
Contributory negligence

105

(1)

Pleading of statutory limitation periodd contributory
negligence

This section applies to a case to which section 102 (Apportionment
of liabilityd contributory negligence) appliesif

(a) the claimant suffered damage partly because of the wrong of
2 or more people; and

(b) 1 of those people avoids liability to another of those people (or
his or her personal representative) by pleadingtadutery
limitation period on the time within which proceedings can be
taken.

(2) The person who avoids liability is not entitled to recover damages or

contribution from the other person (or his or her personal
representative) because of section 102.
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Section 107A

Chapter 7A Proportionate liability

107A Definitionsd ch 7A
In this chapter:
apportionable claind see section 107B.
concurrent wrongdoed see section 107D.

defendant in a proceeding, includes anyone joined as a defendant
or other party in the proceedirigther than as a claimant), whether
joined under this chapter, under rules of court or otherwise.

107B Application of ch 7Ad apportionable claims
(1) This chapter applies to apportionable claims.
(2) An apportionable claimso

(@) a claim for economic ks or damage to property in an action
for damages (whether in tort, under contract or otherwise)
arising from a failure to take reasonable care; or

(b) a claim for economic loss or damage to property in an action
for damages under thdustralian Consumer Law (ACT)
section 236 for a contravention of that law, part 3.1 (Unfair
practices).

(3) However, none of the following is @apportionable claim
(a) a claim arising out of personal injury;
(b) aconsumer claim;
(c) aclaim prescribed by regulation for this paragraph.

(4) Also, without limiting subsection (3), none of the following is an
apportionable claim

(@) a claim under th®iscrimination Act 1991
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Section 107C

(5)

(6)

(b) a claim to which thdroad Transport (ThirdParty Insurance)
Act 2008 chapter 4 (Motor Accieht Claims) applies;

(c) aclaim under th&V/orkers Compensation Act 1951

A regulation made for subsection (8) may make provision in
relation to their application to clainaising from acts or omissions
that happened before the regulation was notified.

For this chapter, there is a single apportionable claim in a
proceeding in relation to the same loss or damage even if the claim
for the loss or damage is based on mibr@n 1 cause of action
(whether or not of the same or a different kind).

107C Meaning of consumer claim for pt 7A

(1) A consumer claimis a claim by an individual (thelaimant)
relating t@

(a) goods or services acquired by the claimant from a defendant
or the supply of goods or services to the claimant by a
defendant , for the c¢l ai mant s
use or consumption; or

(b) personal financial advice supplied to the claimant by a
defendant.

(2) However, a claim relating to goods services is not a consumer
claim if, in the course of business, the claimant holds himself or
herself out as acquiring the goods or services from the defendant for
the purpose @

(a) resupplying them; or

(b) using them up or transforming them in or rielation to a
process of manufacture or production; or

(c) repairing or treating other goods or fixtures on land.
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Section 107D

107D

107E

3)

(1)

(2)

(1)

(2)

In this section:

acquired see théAustralian Consumer Law (AC/T9ection 2 (1).
busines® see theAustralian Consumer Law (AC/§ection 2 (1).
good® see théAustralian Consumer Law (ACT8ection 2 (1).
resupply of goods acquired from a person, inclutles

(a) a supply of the goods (tHest good9 to andher person in an
altered form or condition; and

(b) a supply to another person of goods in which the first goods
have been incorporated.

service® see theAustralian Consumer Law (ACTSection 2 (1).

supphd see theAustralian Consumer Law (ACT3ection 2 (1).

Concurrent wrongdoers

For this chapter, @oncurrent wrongdoer for a claim, is 1 of 2 or
more people whose acts or omissions (or act or omission) caused,
independently of each other or jointly, the loss or damage the
subject of the claim.

For this chapter, it does not n&ttthat a concurrent wrongdoer is
insolvent, is being wound up or has ceased to exist or died.

Certain wrongdoers not to have benefit of apportionment

This chapter does not limit the liability of a concurrent wrongdoer
(anexcluded concurrent wrogdoel) in a proceeding involving an
apportionable claim if the concurrent wrongdoer intended to cause,
or fraudulently caused, the economic loss or damage to property the
subject of the claim.

The liability of an excluded concurrent wrongdoer mustieeided
in accordance with the legal rules (if any) that, apart from this
chapter, are relevant.
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Section 107F

(3) The liability of any other concurrent wrongdoer is to be decided in
accordance with this chapter.

107F Proportionate liability for apportionable claims
(1) In a proceeding involving an apportionable claim

(a) the liability of a defendant who is a concurrent wrongdoer for
the claim is limited to an amount reflecting the proportion of
the loss or damage claimed that the court considers just, having
regardt o t he extent of the defendant
loss or damage; and

(b) the court must not give judgment against the defendant for
more than that amount.

(2) In apportioning responsibility between defendants in the
proceeding

(@) the court musexclude the proportion of the loss or damage in
relation to which the claimant is contributorily negligent under
any relevant law; and

(b) the court may consider the comparative responsibility of any
concurrent wrongdoer who is not a party to the prdicee

(3) If the proceeding involves an apportionable claim and a claim that is
not an apportionable clain

(a) liability for the apportionable claim must be decided in
accordance with this chapter; and

(b) liability for the other claim must be decidadaccordance with
the legal rules (if any) that, apart from this chapter, are
relevant.

(4) This chapter applies in a proceeding involving an apportionable
claim whether or not all concurrent wrongdoers are parties to the
proceeding.
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107G Defendant to tell claimant about concurrent wrongdoers
(1) This section appliesaf
(a) a defendant in a proceeding involving an apportionable claim
has reasonable grounds to believe that a particular person (the
other person may be a concurrent wrongdoer for the rolai
and
(b) the defendant does not give the claimant, as soon as
practicable, written notice of the information the defendant has
aboud
(i) the identity of the other person; and
(i) the circumstances that may make the other person a
concurrent wrongdador the claim; and
(c) the claimant unnecessarily incurs costs in the proceeding
because the claimant did not know that the other person may
be a concurrent wrongdoer for the claim.
(2) The court hearing the proceeding may order that the defendant pay
allorpartof the <c¢l ai mantds costs.
(3) The court may order that the costs to be paid by the defendant be
assessed on an indemnity basis or otherwise.
107H Contribution not recoverable from defendant
A defendant against whom judgment is given underdhégpter as a
concurrent wrongdoer for an apportionable claim cannot be required
tod
(a) contribute to any damages or contribution recovered from
another concurrent wrongdoer for the claim (whether or not the
damages or contribution are recovered in theesproceeding
in which judgment is given against the defendant); or
(b) indemnify another concurrent wrongdoer for the claim.
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1071

1073

107K

(1)

(2)

(1)

(2)

3)

Subsequent proceeding by claimant

This chapter (or any other law) does not prevent a claimant for an
apportionable clan who has recovered judgment against a
concurrent wrongdoer for an apportionable part of any loss or
damage from bringing a subsequent proceeding against any other
concurrent wrongdoer for the loss or damage.

However, in any subsequent proceedingdlaamant cannot recover

an amount of damages that, having regard to any damages
previously recovered by the claimant for the loss or damage, would
result in the claimant receiving compensation for loss or damage
that is more than the loss or damage actualistained by the
claimant.

Including non-party concurrent wrongdoer

In a proceeding in a court involving an apportionable claim, any
number of people may be included as defendants.

However, a person may be included as a defendant onlythéth
courtés | eave.

The court must not give leave for a person to be included as a
defendant if the person was a party to a previously concluded
proceeding in relation to the claim.

Ch 7A does not affect certain other liability
This chapter doesotd

(&) prevent a person from being held vicariously liable for a
proportion of an apportionable claim for which someone else is
liable; or

(b) prevent a person from being held jointly and severally liable
for the damages awarded against someone elagesi of the
person; or

page 78

Civil Law (Wrongs) Act 2002 R51 (RI No 2)
Effective: 25/11/13-20/04/15 13/05/14

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Proportionate liability Chapter 7A

Section 107K

(c) prevent a partner from being held severally liable with another
partner for the proportion of an apportionable claim for which
the other partner is liable; or

(d) affect the operation of any other Act to the extent that thero
Act imposes several liability on anyone for what would
otherwise be an apportionable claim.
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Section 108

Chapter 8 Liability of public and other
authorities

108 Applicationd ch 8

(1) This chapter applies in relation to civil liability in tort.

(2) This chapter extends to any such liability even if the damages are
sought in an action for breach of contract or any other action.

(3) However, this chapter does not appl§ to

(a) a claim to which thdRoad Transport (ThirdParty Insurance)
Act 2008 chapter 4 (Motor Accident Claims) applies; or

(b) a claim under th&Vorkers Compensation Act 1951

109 Definitionsd ch 8
In this chapter:

duty of caremeans a duty to take reasonable care or to exercise
reasonable skill (or both).

public or other authoritymeans any of the following:

(a) the Territory;

(b) an administrative unit;

(c) aterritory authority;

(d) an entityprescribed by regulation for this paragraph;

(e) any entity so far as the entity exercises a function prescribed by
regulation for this paragraph.
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Section 110

110

111

(1)

(2)

Principles about resources, responsibilities etc of public
or other authorities

The following principles apply in deciding in a proceeding whether
a public or other authority has a duty of care or has breached a duty
of care:

(a) the functions required to be exercised by the authority are
limited by the financial and other resourcesasonably
available to the authority for exercising the functions;

(b) the general allocation of the resources by the authority is not
open to challenge;

(c) the functions required to be exercised by the authority are to be
decided by reference to thwoad range of its activities (and
not only by reference to the matter to which the proceeding
relates);

(d) the authority may rely on evidence of its compliance with the
general procedures and applicable standards for the exercise of
its functions as edence of the proper exercise of its functions
in the matter to which the proceeding relates.

Proceedings against public or other authorities based on
breach of statutory duty

This section applies to a proceeding based on a claimed breach of a
stautory duty by a public or other authority (thdefendant
authority) in relation to the exercise of, or a failure to exercise, a
function of the defendant authority.

For the proceeding, an act or omission of the defendant authority is
a breach of statary duty only if the act or omission was in the
circumstances so unreasonable that no authority having the
functions of the defendant authority could properly consider the act
or omission to be a reasonable exercise of its functions.
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Liability of public and other authorities

112

113

3)

(1)

(2)

(1)

(2)

3)

For a function ba public or other authority to prohibit or regulate
an activity, this section applies in addition to section 112.

When public or other authority not liable for failure to
exercise regulatory functions

A public or other authority is not liable & proceeding so far as the
claim in the proceeding is based on the failure of the authority to
exercise, or to consider exercising, a function of the authority to
prohibit or regulate an activity if the authority could not have been
required to exercisehé function in a proceeding begun by the
claimant.

Without limiting what is a function to regulate an activity for this
section, a function to issue a licence, permit or other authority in
relation to an activity, or to register or otherwise authaaigerson

in relation to an activity, is a function to regulate the activity.

Special nonfeasance protection in relation to roads etc

A public or other authority is not liable in a proceeding for harm
arising from a failure of the authority to méain, repair or renew a
road, or to consider maintaining, repairing or renewing a road,
unless at the time of the claimed failure the authority knew, or ought
reasonably to have had known, of the particular risk the
materialisation of which resulted inetiharm.

This section does not operate

(a) to create a duty of care in relation to a risk only because the
authority has actual knowledge of the risk; or

(b) to affect any standard of care that would otherwise apply in
relation to a risk.

In this section:

road means a street, road, lane, cyclepath, footpath or paved area
that is open to, or used by, the public.
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Section 114

114 Exercise of function or decision to exercise does not
create duty

The fact that a public or other authority exercises or decides to
exercise a function does not of itself indicate that the authority is
under a duty to exercise the function or that the function should be
exercised in particular circumstances or in a particular way.
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Section 115

Chapter 9 Defamation

Part 9.1 Preliminaryd defamation

115 Objectsd ch 9
The objects of this chapter ére

(a) to enact provisions to promote uniform laws of defamation in
Australia; and

(b) to ensure that the law of defamation does not place
unreasonable limits on freedom of expression and, in
particular, onthe publication and discussion of matters of
public interest and importance; and

(c) to provide effective and fair remedies for persons whose
reputations are harmed by the publication of defamatory
matter; and

(d) to promote speedy and ndiigious metlods of resolving
disputes about the publication of defamatory matter.

Note The Human Rights Act 200grovides for the following human rights
that are particularly relevant to this chep
1 privacy and reputation (see s 12)
1 freedom of expression (see s 16).

Under theHuman Rights Act 2004 28 human rights may be subject
only to reasonable limits set by terrigdaws that can be demonstrably
justified in a free and democratic society.

116 Definitionsd ch 9
In this chapter:

aggrieved personfor division 9.3.1 (Offers to make amendlsee
sectionl24.
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Section 116

Australian court means any court established by or under a law of
an Australian jurisdiction (including a court conducting committal
proceedings for an indictable offence).

Australian jurisdiction mean$
(a) a State; or

(b) a Territory; or

(c) the Commonwealth.

Australian tribunal means any tribunal (other than a court)

established by or under a law of an Australian jurisdiction that has
the power to take evidence from witnesses before it on oath
(including a royal commission or other special commission of

inquiry).

Note Oath includes affirmation andtake an oath includes make an
affirmation (sed.egislation Act dict, pt 1).

countryincludes

(a) a federation and a state, territory, province tep part of a
federation; and

(b) an Australian jurisdiction.
documentmeans any record of information, and inclules
(a) anything on which there is writing; and

(b) anything on which there are marks, figures, symbols or
perforations having a meaningrfpersons qualified to interpret
them; and

(c) anything from which sounds, images or writings can be
reproduced with or without the aid of anything else; and

(d) a map, plan, drawing or photograph.
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Defamation

Part 9.1 Preliminaryd defamation
Section 116
electronic communication includes a communication of
information in the form of data, text, images or sound (or any
combination of these) by means of guided or unguided
electromagnetic energy, or both.
general lawmeans the common law and equity.
matterinclude$
(&) an article,report, advertisement or other thing communicated
by means of a newspaper, magazine or other periodical; and
(b) a program, report, advertisement or other thing communicated
by means of television, radio, the internet or any other form of
electronic commnication; and
(c) aletter, note or other writing; and
(d) a picture, gesture or oral utterance; and
(e) any other thing by means of which something may be
communicated to a person.
matter in questionfor division 9.3.1 (Offers to make amendlsgee
sedion 124.
offer to make amendsmeans an offer to make amends under
division9.3.1.
parliamentary bodymean$
(a) a parliament or legislature of any country; or
(b) a house of a parliament or legislature of any country; or
(c) a committee of a parliameat legislature of any country; or
(d) a committee of a house or houses of a parliament or legislature
of any country.
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Section 117

publisher, for division 9.3.1 (Offers to make amendlee
sectionl24.

substantially truemeans true in substance or not materialffedent
from the truth.

this jurisdiction means the Territory.

117 Ch 9 binds Crown
Note TheLegislation Act s 121 deals with the binding effect of Acts.
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Division 9.2.1 Defamation and the general law

Section 118

Part 9.2 General principles

Division 9.2.1 Defamation and the general law
118 Tort of defamation

(1) This chapter relates to the tort of defamation at general law.

(2) This chapter does not affect the operation of the general law in
relation to the tort of defamation exceptthe extent that this Act
provides otherwise (whether expressly or by necessary implication).

(3) Without limiting subsection (2), the general law as it is from time to
time applies for the purposes of this Act as if this chapter as in force
immediately béore the commencement of this section had never
been enacted.

119 Distinction between slander and libel abolished

(1) The distinction at general law between slander and libel remains
abolished.

(2) Accordingly, the publication of defamatory matter of ddagd is
actionable without proof of special damage.

Division 9.2.2 Causes of action for defamation

120 Single cause of action for multiple defamatory
imputations in same matter

A person has a single cause of action for defamation in relation to
the publiation of defamatory matter about the person even if more
than 1 defamatory imputation about the person is carried by the
matter.
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Section 121
121 Certain corporations do not have cause of action for

defamation

(1) A corporation has no cause of action for defamatiorelation to
the publication of defamatory matter about the corporation unless it
was an excluded corporation at the time of the publication.

(2) A corporation is amxcluded corporatiorifd

(a) the objects for which it is formed do not include obtaining
financial gain for its members or corporators; or

(b) it employs fewer than 10 persons and is not related to another
corporation;

and the corporation is not a public body.

(3) In counting employees for the purposes of subsection (2) (b),
parttime emplyees are to be taken into account as an appropriate
fraction of a fulltime equivalent.

(4) In determining whether a corporation is related to another
corporation for the purposes of subsection (2) (b)Gbeporations
Act, section 50 applies as if references to bodies corporate in that
section were references to corporations within the meaning of this
section.

(5) Subsection (1) does not affect any cause of actiordéfmmation
that an individual associated with a corporation has in relation to the
publication of defamatory matter about the individual even if the
publication of the same matter also defames the corporation.

(6) In this section:

corporationincludes ag body corporate or corporation constituted
by or under a law of any country (including by exercise of a
prerogative right), whether or not a public body.

public bodymeans a local government body or other governmental
or public authority constituted by ander a law of any country.
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Section 122

Defamation
General principles

122

No cause of action for defamation of, or against,
deceased persons

A person (including a personal representative of a deceased person)
cannot assert, continue or enforce a cause of action for defamation
in relation t@®

(a) the publication of defamatory matter about a deceased person
(whether published before or after his or her death); or

(b) the publication of defamatory matter by a person who has died
since publishing the matter.

Division 9.2.3 Choice of law

123

(1)

(2)

3)

Choice of law for defamation proceedings

If a matter is published wholly within a particular Australian
jurisdictional area, the substantive law that is applicable in that area
must be applied in this jurisdiction to determine any cause of action
for defamatbn based on the publication.

If there is a multiple publication of matter in more than 1 Australian
jurisdictional area, the substantive law applicable in the Australian
jurisdictional area with which the harm occasioned by the
publication as a wholbas its closest connection must be applied in
this jurisdiction to determine each cause of action for defamation
based on the publication.

In determining the Australian jurisdictional area with which the
harm occasioned by a publication of matter hts closest
connection, a court may take into acc@unt

(a) the place at the time of publication where the plaintiff was
ordinarily resident or, in the case of a corporation that may
assert a cause of action for defamation, the place where the
corporatiorhad its principal place of business at that time; and
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Choice of law Division 9.2.3
Section 123

(b) the extent of publication in each relevant Australian
jurisdictional area; and

(c) the extent of harm sustained by the plaintiff in each relevant
Australian jurisdictional area; and

(d) any othematter that the court considers relevant.

(4) For the purposes of this section, tubstantive lavapplicable in an
Australian jurisdictional area does not include any law prescribing
rules for choice of law that differ from the rules prescribed by this
section.

(5) In this section:
Australian jurisdictional areamean$

(a) the geographical area of Australia that lies within the territorial
limits of a particular State (including its coastal waters), but
not including any territory, place or other anmederred to in
paragraph (c); or

(b) the geographical area of Australia that lies within the territorial
limits of a particular Territory (including its coastal waters),
but not including any territory, place or other area referred to in
paragraph (c); o

(c) any territory, place or other geographical area of Australia over
which the Commonwealth has legislative competence but over
which no State or Territory has legislative competence.

geographical area of Australianclude®
(a) the territorial sea oAustralia; and
(b) the external territories.

multiple publicationmeans publication by a particular person of the
same, or substantially the same, matter in substantially the same
form to 2 or more persons.
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Section 124

Part 9.3 Resolution of civil disputes
without litigation

Division 9.3.1 Offers to make amends

124 Applicationd div 9.3.1

(1) This division applies if a person (thrublisher) publishes matter
(the matter in question that is, or may be, defamatory of another
person (theggrieved person

(2) The povisions of this division may be used instead of the provisions
of any rules of court or any other law in relation to payment into
court or offers of compromise.

(3) Nothing in this division prevents a publisher or aggrieved person
from making or acceptm a settlement offer in relation to the
publication of the matter in question otherwise than in accordance
with the provisions of this division.

125 Publisher may make offer to make amends

(1) The publisher may make an offer to make amends to the aggrieve
person.

(2) The offer may bé
(&) in relation to the matter in question generally; or
(b) limited to any particular defamatory imputations that the

publisher accepts that the matter in question carries or may
carry.

(3) If 2 or more persons publisheéde matter in question, an offer to
make amends by 1 or more of them does not affect the liability of
the other or others.

(4) An offer to make amends is taken to have been made without
prejudice, unless the offer provides otherwise.

page 92 Civil Law (Wrongs) Act 2002 R51 (RI No 2)
Effective: 25/11/13-20/04/15 13/05/14

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Defamation Chapter 9

Resolution of civil disputes without litigation Part 9.3
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Section 126

126

(1)

(2)

3)

(4)

(5)

When offer to make amends may be made
An offer to make amends cannot be made if

(a) 28 days have elapsed since the publisher was given a concerns
notice by the aggrieved person; or

(b) a defence has been served in an action brought by the
aggrieved person agairtsie publisher in relation to the matter
in question.

A notice is aconcerns noticeor the purposes of this section if the
noticed

(@) isinwriting; and

(b) informs the publisher of the defamatory imputations that the
aggrieved person considers are may be carried about the
aggrieved person by the matter in question (tigutations of
concern).

If an aggrieved person gives the publisher a concerns notice, but
fails to particularise the imputations of concern adequately, the
publisher may gig the aggrieved person a written noticdufher
particulars notice requesting the aggrieved person to provide
reasonable further particulars about the imputations of concern as
specified in the further particulars notice.

Note For how documents may served, see tHeegislation Act pt19.5.

An aggrieved person to whom a further particulars notice is given
must provide the reasonable further particulars specified in the
notice within 14 days (or any further period agreed by the publisher
and aggrieved person) after being given the notice.

An aggrieved person who fails to provide the reasonable further
particulars specified in a further particulars notice within the
applicable period is taken not to have given the publisher a concerns
notice for the purposes of this section.
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Section 127

127 Content of offer to make amends

(1) An offer to make amendés
(&) must be in writing; and

(b) must be readily identifiable as an offer tokmamends under
this division; and

(c) if the offer is limited to any particular defamatory
imputation® must state that the offer is so limited and
particularise the imputations to which the offer is limited; and

(d) must include an offer to publish, goin in publishing, a
reasonable correction of the matter in question or, if the offer is
limited to any particular defamatory imputations, the
imputations to which the offer is limited; and

(e) if material containing the matter has been given to someone
el se by the publisher &musvi th t he
include an offer to take, or join in taking, reasonable steps to
tell the other person that the matter is or may be defamatory of
the aggrieved person; and

(f) must include an offer to pay th&penses reasonably incurred
by the aggrieved person before the offer was made and the
expenses reasonably incurred by the aggrieved person in
considering the offer; and

(g) may include any other kind of offer, or particulars of any other
action taken byhte publisher, to redress the harm sustained by
the aggrieved person because of the matter in question,
including (but not limited t@

(i) an offer to publish, or join in publishing, an apology in
relation to the matter in question or, if the offer isited
to any particular defamatory imputations, the imputations
to which the offer is limited; or

page 94 Civil Law (Wrongs) Act 2002 R51 (RI No 2)
Effective: 25/11/13-20/04/15 13/05/14

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Defamation Chapter 9

Resolution of civil disputes without litigation Part 9.3
Offers to make amends Division 9.3.1
Section 127

(2)

3)

(4)

(i) an offer to pay compensation for any economic or
nornreconomic loss of the aggrieved person; or

(i) the particulars of any correction or apology made,
action taken, before the date of the offer.

Without limiting subsection (1) (g) (i), an offer to pay
compensation may comprise or include any 1 or more of the
following:

(&) an offer to pay a stated amount;

(b) an offer to pay an amount to beregd between the publisher
and the aggrieved person;

(c) an offer to pay an amount determined by an arbitrator
appointed, or agreed on, by the publisher and the aggrieved
person;

(d) an offer to pay an amount determined by a court.

If an offer to make amends is accepted, a court may, on the
application of the aggrieved person or publisher, deted@nine

(a) if the offer provides for a court to determine the amount of
compensation payable under the difeghe amount of
compensation to be paid under tfter; and

(b) any other question that arises about what must be done to carry
out the terms of the offer.

The powers conferred on a court by subsection (3) are exeréisable

(a) if the aggrieved person has brought proceedings against the
publisherin any court for defamation in relation to the matter
in questiod by that court in those proceedings; and

(b) except as provided in paragraphddy the Supreme Court.
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128

129

(1)

(2)

3)

(4)

(5)

(1)

(2)

Withdrawal of offer to make amends

An offer to make amends may be withdrawifobe it is accepted by
notice in writing given to the aggrieved person.

A publisher who has withdrawn an offer to make amends may make
a renewed offer.

A renewed offer may (but need not) be in the same terms as the
withdrawn offer.

A renewedoffer is to be treated as a new offer (including for the
purposes of section 126).

However, the time limit specified in section 126 for the making of
offers to make amends does not prevent the making of a renewed
offer that is not in the same ternstae withdrawn offer &

(a) the renewed offer represents a genuine attempt by the publisher
to address matters of concern raised by the aggrieved person
about the withdrawn offer; and

(b) the renewed offer is made within 14 days after the withdrawal
of the withdrawn offer or any other period agreed by the
publisher and the aggrieved person.

Effect of acceptance of offer to make amends

If the publisher carries out the terms of an offer to make amends
(including payment of any compensation undee offer) that is
accepted, the aggrieved person cannot assert, continue or enforce an
action for defamation against the publisher in relation to the matter
in question even if the offer was limited to any particular
defamatory imputations.

A court may (but need nod)

(a) order the publisher to pay the aggrieved person the expenses
reasonably incurred by the aggrieved person as a result of
accepting the offer; and
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3)

130

(1)

(2)

(b) order any costs incurred by the aggrieved person that form part
of those expensde be assessed on an indemnity basis.

The powers conferred on a court by subsection (2) are exeréisable

(a) if the aggrieved person has brought proceedings against the
publisher in any court for defamation in relation to the matter
in questiod by that court in those proceedings, and

(b) except as provided in paragraphd(dy the Supreme Court.

Effect of failure to accept reasonable offer to make
amends

If an offer to make amends is made in relation to the matter in
guestion but is not accesul, it is a defence to an action for
defamation against the publisher in relation to the mater if

(a) the publisher made the offer as soon as practicable after
becoming aware that the matter is or may be defamatory; and

(b) at any time before the ttithe publisher was ready and willing,
on acceptance of the offer by the aggrieved person, to carry out
the terms of the offer; and

(c) in all the circumstances the offer was reasonable.

In determining whether an offer to make amends is reasonable, a
courd

(&) must have regard to any correction or apology published before
any trial arising out of the matter in question, including the
extent to which the correction or apology is brought to the
attention of the audience of the matter in question ¢akito
accound

(i) the prominence given to the correction or apology as
published in comparison to the prominence given to the
matter in question as published; and

R51 (RI No 2)

13/05/14

Civil Law (Wrongs) Act 2002 page 97
Effective: 25/11/13-20/04/15

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 9 Defamation

Part 9.3 Resolution of civil disputes without litigation
Division 9.3.2 Apologies
Section 131

(i) the period that elapses between publication of the matter
in question and publicatioof the correction or apology;
and

(b) may have regard &

(i) whether the aggrieved person refused to accept an offer
that was limited to any particular defamatory imputations
because the aggrieved person did not agree with the
publisher about the impations that the matter in question
carried; and

(i) any other matter that the court considers relevant.

131 Inadmissibility of evidence of certain statements and
admissions

(1) Evidence of any statement or admission made in connection with
the making o acceptance of an offer to make amends is not
admissible as evidence in any legal proceedings (whether criminal
or civil).

(2) Subsection (1) does not prevent the admission of evidence in any
legal proceedings in order to deterndne

(&) any issue arismp under, or relating to the application of, a
provision of this division; or

(b) costs in defamation proceedings.
Division 9.3.2 Apologies

132 Effect of apology on liability for defamation

(1) An apology made by or on behalf of a person in connectidnamy
defamatory matter alleged to have been published by the person

(a) does not constitute an express or implied admission of fault or
liability by the person in connection with that matter; and
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Section 132

(b) is not relevant to the determination of fault orbiigy in
connection with that matter.

(2) Evidence of an apology made by or on behalf of a person in
connection with any defamatory matter alleged to have been
published by the person is not admissible in any civil proceedings as
evidence of the fault oliability of the person in connection with
that matter.

(3) Nothing in this section limits the operation of section 139G (State of
mind of defendant generally not relevant to awarding damages).
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Part 9.4 Litigation of civil disputes
Division 9.4.1 General

133 Leave required for further proceedings in relation to

publication of same defamatory matter

If a person has brought defamation proceedings for damages
(whether in this jurisdiction or elsewhere) against any person in
relation to the publication cdny matter, the person cannot bring
further defamation proceedings for damages against the same
defendant in relation to the same or any other publication of the
same or like matter, except with the leave of the court in which the
further proceedings are be brought.

Division 9.4.2 Defences

134

(1)

(2)

Scope of defences under general law and other law not
limited

A defence under this division is additional to any other defence or
exclusion of liability available to the defendant apart from this Act
(including under the general law) and does not of itself vitiate, limit
or abrogate any other defence or exclusion of liability.

If a defence under this division to the publication of defamatory

matter may be defeated by proof that the publication was actuated
by malice, the general law applies in defamation proceedings in
which the defence is raised to determine whether a particular
publication of matter was actuated by malice.

135 Defence of justification
It is a defence to the publication of defamatory nmattethe
defendant proves that the defamatory imputations carried by the
matter of which the plaintiff complains are substantially true.
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136 Defence of contextual truth

It is a defence to the publication of defamatory matter if the
defendant proves that

(a) the matter carried, in addition to the defamatory imputations of
which the plaintiff complains, 1 or more other imputations
(contextual imputation} that are substantially true; and

(b) the defamatory imputations do not further harm the reputation
of the plaintiff because of the substantial truth of the contextual
imputations.

137 Defence of absolute privilege

(1) It is a defence to the publication of defamatory matter if the
defendant proves that it was published on an occasion of absolute
privilege

(2) Without limiting subsection (1), matter is published on an occasion
of absolute privilege &

(a) the matter is published in the course of the proceedings of a
parliamentary body, including (but not limited @o)

(i) the publication of a documentyborder, or under the
authority, of the body; and

(i) the publication of the debates and proceedings of the body
by or under the authority of the body or any law; and

(i) the publication of matter while giving evidence before the
body; and

(iv) the pblication of matter while presenting or submitting a
document to the body; or
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Section 138
(b) the matter is published in the course of the proceedings of an
Australian court or Australian tribunal, including (but not
limited t0)d
(i) the publication of matter in grdocument filed or lodged
with, or otherwise submitted to, the court or tribunal
(including any originating process); and
(i) the publication of matter while giving evidence before the
court or tribunal; and
(iif) the publication of matter in any judgmt, order or other
determination of the court or tribunal; or
(c) the matter is published on an occasion that, if published in
another Australian jurisdiction, would be an occasion of
absolute privilege in that jurisdiction under a provision of a law
of the jurisdiction corresponding to this section.
138 Defence for publication of public documents

(1) It is a defence to the publication of defamatory matter if the
defendant proves that the matter was contain&d in
(a) a public document or a fair copy afpublic document; or
(b) a fair summary of, or a fair extract from, a public document.

(2) For the purposes of subsection (1), if a report or other document
under the law of a country would be a public document except for
noncompliance with a provisiaf that law about
(a) the formal requirements for the content or layout of the report

or document; or
(b) the time within which the report or document is prepared, or
presented, submitted, tabled or laid to or before a person or
body;
the report or document is a public document despite that
noncompliance.
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(3) A defence established under subsection (1) is defeated if, and only
if, the plaintiff proves that the defamatory matter was not published
honestly for the information of the public or the advement of
education.

(4) In this section:
public documenimean$

(@) any report or paper published by a parliamentary body, or a
record of votes, debates or other proceedings relating to a
parliamentary body published by or under the authority of the
body or any law; or

(b) any judgment, order or other determination of a court or
arbitral tribunal of any country in civil proceedings and
includingd

(i) any record of the court or tribunal relating to the
judgment, order or determination or to its enforeatror
satisfaction; and

(i) any report of the court or tribunal about its judgment,
order or determination and the reasons for its judgment,
order or determination; or

(c) any report or other document that under the law of any
countryd

(i) is authorigd to be published; or

(i) is required to be presented or submitted to, tabled in, or
laid before, a parliamentary body; or

(d) any document issued by the government (including a local
government) of a country, or by an officer, employee or agency
of the government, for the information of the public; or

(e) any record or other document open to inspection by the public
that is kepd
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() by an Australian jurisdiction; or

(i) by a statutory authority of an Australian jurisdiction; or
(i) by an Austréan court; or
(iv) under legislation of an Australian jurisdiction; or

(f) any other document issued, kept or published by a person,
body or organisation of another Australian jurisdiction that is
treated in that jurisdiction as a public document under
provision of a law of the jurisdiction corresponding to this
section.

139 Defences of fair report of proceedings of public concern

(1) It is a defence to the publication of defamatory matter if the
defendant proves that the matter was, or was contameal fair
report of any proceedings of public concern.

(2) It is a defence to the publication of defamatory matter if the
defendant proves that

(a) the matter was, or was contained in, an earlier published report
of proceedings of public concern; and

(b) the matter was, or was contained in, a fair copy of, a fair
summary of, or a fair extract from, the earlier published report;
and

(c) the defendant had no knowledge that would reasonably make
the defendant aware that the earlier published report s n
fair.

(3) A defence established under subsection (1) or (2) is defeated if, and
only if, the plaintiff proves that the defamatory matter was not
published honestly for the information of the public or the
advancement of education.

(4) In this section:
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proceedings of public concermean$

(@)
(b)

(©)

(d)

(€)

(f)

(@)

(h)

(i)

any proceedings in public of a parliamentary body; or

any proceedings in public of an international organisation of
any countries or of the governments of any countries; or

any proceedings in public ain international conference at
which the governments of any countries are represented; or

any proceedings in public ®f

(i) the International Court of Justice, or any other judicial or
arbitral tribunal, for the decision of any matter in dispute
between nations; or

(i) any other international judicial or arbitral tribunal; or

any proceedings in public of a court or arbitral tribunal of any
country; or

any proceedings in public of an inquiry held under the law of
any country or under the #nority of the government of any
country; or

any proceedings in public of a local government body of any
Australian jurisdiction; or

proceedings of a learned society, or of a committee or
governing body of the society, under its relevant objduis,
only to the extent that the proceedings relate to a decision or
adjudication made in Australia abéut

() amember or members of the society; or

(i) a person subject by contract or otherwise by law to
control by the society; or

proceedings ofa sport or recreation association, or of a

committee or governing body of the association, under its
relevant objects, but only to the extent that the proceedings
relate to a decision or adjudication made in Australia &out
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()

(k)

()

(m)

(n)

(0)

(i) a member or members of thssociation; or

(i) a person subject by contract or otherwise by law to
control by the association; or

proceedings of a trade association, or of a committee or
governing body of the association, under its relevant objects,
but only to the extent #t the proceedings relate to a decision
or adjudication made in Australia abdut

(i) a member or members of the association; or

(i) a person subject by contract or otherwise by law to
control by the association; or

any proceedings of a public mesgi (with or without
restriction on the people attending) of shareholders of a public
company under theCorporations Actheld anywhere in
Australia; or

Note CorporationsActis defined in the.egislation Act dict, pt 1.

any proceedings of a public meeting (with or without

restriction on the people attending) held anywhere in Australia
if the proceedings relate to a matter of public interest,
including the advocacy or candidature of a person for public
office; or

any proceedings of an ombudsman of any country if the
proceedings relate to a report of the ombudsman; or

any procedings in public of a law reform body of any country;
or

any other proceedings conducted by, or proceedings of, a
person, body or organisation of another Australian jurisdiction
that are treated in that jurisdiction as proceedings of public
concern uder a provision of a law of the jurisdiction
corresponding to this section.
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(5) In this section:

law reform body of a country, means a body (however described
and whether or not permanent or {tithe) established by law to
conduct inquiries into, and tmake recommendations on, reforming
the laws of that country.

learned societyneans a body, wherever fornded

(a) the objects of which include the advancement of any art,
science or religion or the advancement of learning in any field;
and

(b) authorisedy its constitutiod

(i) to exercise control over, or adjudicate on, matters
connected with those objects; and

(i) to make findings or decisions having effect, by law or
custom, in any part of Australia.

ombudsman of a country, means a person (howedescribed and
whether or not permanent or fuline) authorised by law to
investigate complaints about the actions or other conduct of any
public officials or public bodies of that country.

relevant objectsof a learned society, sport or recreation assioci
or trade association, med@ns

() in relation to a learned sociétyobjects of the kind referred to
in this subsection, definition déarned societyparagraph (a);
or

(b) in relation to a sport or recreation associaiabjects of the
kind referredto in this subsection, definition ofport or
recreation associationparagraph (a); or

(c) in relation to a trade associatibrobjects of the kind referred
to in this subsection, definition oftrade association

paragrapl{a).
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sport or recreation associemn means a body, wherever fornded

(a) the objects of which include the promotion of any game, sport,
or pastime to the playing of which or exercise of which the
public is admitted as spectators or otherwise and the promotion
or protection of the interes of people connected with the
game, sport, or pastime; and

(b) authorised by its constitutidn

(i) to exercise control over, or adjudicate on, matters
connected with the game, sport, or pastime; and

(i) to make findings or decisions having effect, layv or
custom, in any part of Australia.

trade associationomeans a body, wherever fornded

(a) the objects of which include the promotion of any calling, that
is to say, a trade, business, industry or profession and the
promotion or protection of the inkests of people engaged in
any calling; and

(b) authorised by its constitutidn

(i) to exercise control over, or adjudicate on, matters
connected with a calling or the conduct of people engaged
in the calling; and

(i) to make findings or decisions hagi effect, by law or
custom, in any part of Australia.

139A Defence of qualified privilege for provision of certain
information

(1) There is a defence of qualified privilege for the publication of
defamatory matter to a person (tleeipieny if the defewlant proves
tha

(@) the recipient has an interest or apparent interest in having
information on some subject; and
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(b) the matter is published to the recipient in the course of giving
to the recipient information on that subject; and

(c) the conduct ofthe defendant in publishing that matter is
reasonable in the circumstances.

(2) For the purposes of subsection (1), a recipient has an apparent
interest in having information on some subject if, and only if, at the
time of the publication in question, eéhdefendant believes, on
reasonable grounds, that the recipient has that interest.

(3) In determining for the purposes of subsection (1) whether the
conduct of the defendant in publishing matter about a person is
reasonable in the circumstances, a co@y take into accoudt

(a) the extent to which the matter published is of public interest;
and

(b) the extent to which the matter published relates to the
performance of the public functions or activities of the person;
and

(c) the seriousness of ardefamatory imputation carried by the
matter published; and

(d) the extent to which the matter published distinguishes between
suspicions, allegations and proven facts; and

(e) whether it was in the public interest in the circumstances for
the matter puldhed to be published expeditiously; and

() the nature of the business environment in which the defendant
operates; and

(g) the sources of the information in the matter published and the
integrity of those sources; and

(h) whether the matter publishembntained the substance of the
personds side of the story and,
attempt was made by the defendant to obtain and publish a
response from the person; and
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(i) any other steps taken to verify the information in the matter
published and

()) any other circumstances that the court considers relevant.

(4) For the avoidance of doubt, a defence of qualified privilege under
subsection (1) is defeated if the plaintiff proves that the publication
of the defamatory matter was actuated lafice.

(5) However, a defence of qualified privilege under subsection (1) is not
defeated merely because the defamatory matter was published for
reward.

139B Defences of honest opinion

(1) It is a defence to the publication of defamatory matter if the
defendant proves that

(a) the matter was an expression of opinion of the defendant rather
than a statement of fact; and

(b) the opinion related to a matter of public interest; and
(c) the opinion is based on proper material.

(2) It is a defence to theuplication of defamatory matter if the
defendant proves that

(@) the matter was an expression of opinion of an employee or
agent of the defendant rather than a statement of fact; and

(b) the opinion related to a matter of public interest; and
(c) the ginion is based on proper material.

(3) It is a defence to the publication of defamatory matter if the
defendant proves that

(a) the matter was an expression of opinion of a person (the
commentatoy, other than the defendant or an employee or
agent of he defendant, rather than a statement of fact; and
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(b) the opinion related to a matter of public interest; and
(c) the opinion is based on proper material.

(4) A defence established under this section is defeated if, and only if,
the plaintiff proves tatd

() in the case of a defence under subsectiod (¢ opinion was
not honestly held by the defendant at the time the defamatory
matter was published; or

(b) in the case of a defence under subsectiod (B¢ defendant
did not believe that the opiniowas honestly held by the
employee or agent at the time the defamatory matter was
published; or

(c) in the case of a defence under subsectiod (B¢ defendant
had reasonable grounds to believe that the opinion was not
honestly held by the commentator ke ttime the defamatory
matter was published.

(5) For the purposes of this section, an opinion is basegroper
material if it is based on material that

(a) is substantially true; or

(b) was published on an occasion of absolute or qualified privilege
(whether under this Act or at general law); or

(c) was published on an occasion that attracted the protection of

(i) a defence under this section, section 138 (Defence for
publication of public documents) or section 139
(Defences of fair report of proedings of public
concern); or

(i) the defence of fair comment at general law.
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(6) An opinion does not cease to be based on proper material only
because some of the material on which it is based is not proper
matter if the opinion might reasonably be ddson such of the
material as is proper material.

139C Defence of innocent dissemination

(1) It is a defence to the publication of defamatory matter if the
defendant proves that

(a) the defendant published the matter merely in the capacity, or as
an emjpoyee or agent, of a subordinate distributor; and

(b) the defendant neither knew, nor ought reasonably to have
known, that the matter was defamatory; and

(c) t he def endant os | ack of knowl edg
negligence on the part of the defendant.

(2) For the purposes of subsection (1), a person sul@ordinate
distributor of defamatory matter if the persdn

(&) was not the first or primary distributor of the matter; and
(b) was not the author or originator of the matter; and

(c) did not have angapacity to exercise editorial control over the
content of the matter (or over the publication of the matter)
before it was first published.

(3) Without limiting subsection (2) (a), a person is not the first or
primary distributor of matter merely becaughe person was
involved in the publication of the matter in the capacity of

(a) a bookseller, newsagent or newsvendor; or
(b) a librarian; or
(c) awholesaler or retailer of the matter; or

(d) a provider of postal or similar services by means ofctvithe
matter is published; or
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(e) a broadcaster of a live program (whether on television, radio or
otherwise) containing the matter in circumstances in which the
broadcaster has no effective control over the person who
makes the statements that comptisematter; or

() a provider of services consistingdof

(i) the processing, copying, distributing or selling of any
electronic medium in or on which the matter is recorded;
or

(i) the operation of, or the provision of any equipment,
system or servicepy means of which the matter is
retrieved, copied, distributed or made available in
electronic form; or

(g) an operator of, or a provider of access to, a communications
system by means of which the matter is transmitted, or made
available, by another pswn over whom the operator or
provider has no effective control; or

(h) a person who, on the instructions or at the direction of another
person, prints or produces, reprints or reproduces or distributes
the matter for or on behalf of that other person.

139D Defence of triviality

It is a defence to the publication of defamatory matter if the
defendant proves that the circumstances of publication were such
that the plaintiff was unlikely to sustain any harm.

Division 9.4.3 Remedies

139E Damages to bear rational relationship to harm

In determining the amount of damages to be awarded in any
defamation proceedings, the court is to ensure that there is an
appropriate and rational relationship between the harm sustained by
the plaintiff and the amount of damagasarded.
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139F
1)

(2)

3)

(4)

(5)

(6)

(7)

Damages for non-economic loss limited

Unless the court orders otherwise under subsection (2), the
maximum amount of damages for reconomic loss that may be
awarded in defamation proceedings is $260 or any other amount
adjusted inaccordance with this section from time to time (the
maximum damages amoupthat is applicable at the time damages
are awarded.

A court may order a defendant in defamation proceedings to pay
damages for neeconomic loss that exceed the maximum dammage
amount applicable at the time the order is made if, and only if, the
court is satisfied that the circumstances of the publication of the
defamatory matter to which the proceedings relate are such as to
warrant an award of aggravated damages.

The Minister is, on or before 1 July 2006 and on or before 1 July in
each succeeding year, to declare the amount that is to apply, as from
the date specified in the order, for the purposes of subsection (1).

The amount declared is to be the amount applicabider
subsection (1) (or that amount as last adjusted under this section)
adjusted by the percentage change in the amount estimated by the
Australian statistician of the average weekly total earnings of
full-time adults in Australia over the 4 quartersqading the date of

the declaration for which those estimates are, at that date, available.

A declaration under subsection (3) is a notifiable instrument.
Note A natifiable instrument must be notified under thegislation Act

An amount declared for the time being under this section applies to
the exclusion of the amount of $2600 or an amount previously
adjusted under this section.

If the Australian statistician fisi or ceases to estimate the amount
referred to in subsection (4), the amount declared is to be
determined in accordance with the regulations.
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(8) In adjusting an amount to be declared for the purposes of
subsectior{l), the amount determined in accordanawith
subsection (4) is to be rounded to the nearest $500.

(9) A declaration may provide that it commences retrospectively.

139G State of mind of defendant generally not relevant to
awarding damages

In awarding damages for defamation, the court is teedesd the
malice or other state of mind of the defendant at the time of the
publication of the defamatory matter to which the proceedings relate
or at any other time except to the extent that the malice or other state
of mind affects the harm sustainedthg plaintiff.

139H Exemplary or punitive damages cannot be awarded
A plaintiff cannot be awarded exemplary or punitive damages for
defamation.

1391 Factors in mitigation of damages

(1) Evidence is admissible on behalf of the defendant, in mitigation of
damages for the publication of defamatory mattergthat

(@) the defendant has made an apology to the plaintiff about the
publication of the defamatory matter; or

(b) the defendant has published a correction of the defamatory
matter; or

(c) the plaintiff has already recovered damages for defamation in
relation to any other publication of matter having the same
meaning or effect as the defamatory matter; or

(d) the plaintiff has brought proceedings for damages for
defamation in relation to any other pualiion of matter
having the same meaning or effect as the defamatory matter; or
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(e) the plaintiff has received or agreed to receive compensation for
defamation in relation to any other publication of matter
having the same meaning or effect as the defampatatter.

(2) Nothing in subsection (1) operates to limit the matters that can be
taken into account by a court in mitigation of damages.

139J Damages for multiple causes of action may be assessed
as single sum

If the court in defamation proceedingrds for the plaintiff as to
more than 1 cause of action, the judicial officer may assess damages
in a single sum.

Division 9.4.4 Costs

139K Costs in defamation proceedings

(1) In awarding costs in defamation proceedings, the court may have
regard t@

(a) the way in which the parties to the proceedings conducted their
cases (including any mi suse of
position to hinder the early resolution of the proceedings); and

(b) any other matters that the court considers relevant.

(2) Without limiting subsection (1), a court must (unless the interests of
justice require otherwisé)

(a) if defamation proceedings are successfully brought by a
plaintiff and costs in the proceedings are to be awarded to the
plaintiffd order costs of and indéntal to the proceedings to be
assessed on an indemnity basis if the court is satisfied that the
defendant unreasonably failed to make a settlement offer or
agree to a settlement offer proposed by the plaintiff; or
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(b) if defamation proceedings are unesessfully brought by a
plaintiff and costs in the proceedings are to be awarded to the
defendard order costs of and incidental to the proceedings to
be assessed on an indemnity basis if the court is satisfied that
the plaintiff unreasonably failed to actep settlement offer
made by the defendant.

(3) In this section:

settlement offermeans any offer to settle the proceedings made
before the proceedings are determined, and includes an offer to
make amends (whether made before or after the proceedings are
commenced), that was a reasonable offer at the time it was made.
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Part 9.5 Miscellaneousd ch 9

139L

139M

(1)

(2)

3)

(1)

Proof of publication

If a document appears to be printed or otherwise produced by means
adapted for the production of numerous copies and tharetie
document a statement to the effect that the document is printed,
produced, published or distributed by or for a particular person, the
statement is evidence in defamation proceedings that the document
was so printed, produced, published or distedu

Evidence that a number or part of a document appearing to be a
periodical is printed, produced, published or distributed by or for a
particular person is evidence in defamation proceedings that a
document appearing to be another number or patieoperiodical

was so printed, produced, published or distributed.

In this section:

periodical includes any newspaper, review, magazine or other
printed document of which numbers or parts are published
periodically.

Proof of convictions for offences

If the question whether or not a person committed an offence is in
question in defamation proceedidgs

(a) proof that the person was convicted of the offence by an
Australian court is conclusive evidence that the person
committed the offence; dn

(b) proof that the person was convicted of the offence by a court of
any country (other than an Australian court) or a court martial
of any country is evidence that the person committed the
offence.
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(2) For the purposes of this section, the contents dbcument that is
evidence of conviction of an offence, and the contents of an
information, complaint, indictment, charge sheet or similar
document on which a person is convicted of an offence, are
admissible in evidence to identify the facts on whiah ¢bnviction
is based.

(3) Subsection (2) does not affect the admissibility of other evidence to
identify the facts on which the conviction is based.

(4) In this section:

conviction, for an offence, includes a finding of guilt, but does not
included

(&) a conviction that has been set aside or quashed; or

(b) a conviction for an offence for which a person has received a
pardon.

139N Incriminating answers, documents or things

(1) A person who is required to answer a question, or to discover or
produce adocument or thing, in defamation proceedings is not
excused from answering the question or discovering or producing
the document or thing on the ground that the answer to the question
or the discovery or production of the document or thing might tend
to incriminate the person of an offence of criminal defamation.

(2) However, any answer given to a question, or document or thing
discovered or produced, n individualin compliance with the
requirement is not admissible in evidence agaimstindividualin
proceedings for criminal defamation.
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Chapter 10 Trespass

141 Defence to action for trespass to land

It is a defence to an action for trespass to land if the defendant
establishes théat

(a) the defendant does not claim any interest in the lamtl; a

(b) the trespass was because of negligence or was not intentional;
and

(c) the defendant made a reasonable offer to make amends to the
plaintiff before the action was brought.

142 Action for use and occupation of landd amount of
damages

(1) This secin applies to an action for damages for use and occupation
of land.

(2) Evidence may be given of a lease of the land (whether by deed,
orally or otherwise) and of the rent payable under the lease.

(3) The evidence must be received by the court as ewdendhe
amount of damages for the use and occupation of the land.

(4) Proof of a lease of the land is not a defence to the action.
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Chapter 11 Mitigation of strict liability

Part 11.1 Traveller accommodation
providers liability

Division 11.1.1 Preliminaryd pt 11.1

143 Purposed pt 11.1
The purpose of this part is to mitigate some of the harsh
consequences of innkeeperos I|Iiabilit
144 Definitionsd pt 11.1
In this part:

accommodation unitneans an area of traveller accommodation that
is designedo be used by a guest of the accommodation provider for
sleeping

agent of an accommodation provider, includes
(@) an employee of the accommodation provider; and
(b) an apparent agent or employee of the accommodation provider.

fault means negligencer @nother act or omission giving rise to a
liability.

limitation amountmeans the amount prescribed by regulation.

loss of property, includes damage to, or destruction of, the property.

provide traveller accommodation includes offering to provide the
traveller accommodation.

safe custody facilitied see section 15@).
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145 Meaning of traveller accommodation

(1) Traveller accommodations accommodation provided for use by
members of the travelling public as part of a commercial
transaction.

(2) Without limiting subsection (1), traveller accommodation includes
the following types of accommodation:

(a) backpacker;

(b) bed and breakfast;
(c) hotel;

(d) motel,

(e) resort;

(f) serviced apartment.

(3) Accommodation is traveller accommodation even the
accommodation is provided without charge as long as the
accommodation is provided as part of a commercial transaction.

Examples of accommodation supplied as part of commercial transaction
1 resort holidays supplied to purchasers of electrical goods fietail outlets

2 accommodation supplied to members of the travel industry or the public
generally for promoting the accommodation

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision inighhit appears (see
Legislation Act s 126 and s 132).

(4) Despite subsections (1) to &)

(a) accommodation is traveller accommodation only if it includes
an accommodation uniand

(b) accommodation in or on something, that is a means of
transport, is not traveller accommodation if the particular thing
is being used, or is ordinarily used, for transport.
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146 Meaning of accommodation provider

(1) An accommodation provideis theperson who operates a business
that includes providing traveller accommodation.

(2) To remove any doubt, the owner of traveller accommodation is not
necessarily the accommodation provider.

Example of accommodation provider

The letting agent for, or the anager of, serviced apartments is the
accommodatioprovider and not the owner of the apartments.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act s 126 and s 132).

147 Meaningofi nnkeeper 6s |l iability
(1) Forthisparti nnkeeperidoss ilnmkhedpearydos | i abil
common law but only in relation to the stri@hility imposed on an
i nnkeeper for failing to safeguard
that i s brought to the innkeepero6s i
(2) To remove any doubt, for i nnkeeper

property includes damage to, or destruction of ptioperty.
3 For innkeederos liability

(@) an accommodation provider, and only an accommodation
provider, is an innkeeper; and

(b) traveller accommodation, and only traveller accommodation, is
an inn.

148 Meaning of guest

(1) A guestis a person to nom, or for whom, traveller accommodation
is provided by an accommodation provider.

(2) However, the person is guestonly on a day when the person is
provided with the use of an accommodation unit at the traveller
accommodation.
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Chapter 11 Mitigation of strict liability

Part 11.1 Traveller accommodation providers liability
Division 11.1.2 Liability of accommodation providers
Section 149

(3) A guestdoes not iolude a persah

(@) who is at the traveller accommodation only to obtain beverages
or food or to visit someone else; or

(b) who usually lives at the traveller accommodation.

149 Meaning of property of guest

(1) Property of a guest is the propertprought to the traveller
accommodation or its precincts by or for the guest.

(2) However propertyof a guest does not includle

(a) a motor vehicle brought to the traveller accommodation or its
surrounds by or for the guest, or other things owned by the
guest left in or on the motor vehicle; or

(b) property taken from the traveller accommodation or its
surrounds by or for the guest.

Division 11.1.2 Liability of accommodation providers

150 Applicationd div 11.1.2
This division applies to the property of guest after the
accommodati on provider, or the prov
about the arrival of the guest or t

accommodation or its surrounds.

151 Limitation on strict |iability wunder
(1) Thi s section applies to an accommoda
i nnkeeperds l|iability for a | oss of

(2) The liability for the loss is limited to the limitation amount for each
accommodation unit provided for the use of the guesherday of
the loss, despite

(a) the amount of the loss on the day; or
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Mitigation of strict liability Chapter 11

Traveller accommodation providers liability Part 11.1
Liability of accommodation providers ~ Division 11.1.2
Section 152

(b) the number of guests who, on the day, are provided with the
use of the accommodation unit and suffer a loss of property.

(3) Despite the limitation on the liability to the litation amount, the
accommodati on provider ds i ability
available at common law for an innkeeper, including the perils of
travel defences.

152 Circumstances when limitation does not apply

(1) The limitation on the accommodationopv i der 6 s i abi |l ity
section1l5y 2) does not apply id® the | oss

(&) is caused by the fault of the accommodation provider or the
providerds agent; or

(b)) happens after the accommodation p
agent, acceptshe property for depositing in safe custody
facilities; or

(c) happens while the property is left, at the invitation of the
accommodation provider or the pr o\
place outside of the accommodation unit provided to the guest.

(20 Al so, the |l imitation on the accommoc
section 15%2) does not apply &

(@) at the time the guest is provided with the use of an
accommodation unit, the accommodation provider did not
comply with section 1541) (a) (Notice about pt 11.1); or

(b) during all of the period the guest is provided with the use of an
accommodation unit, the accommodation provider did not do 1
of the following:

(i) comply with section 1541)(b) in relation to the
accommodation unit;

(i) haw a system in operation as mentioned in

section154(2).
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Chapter 11 Mitigation of strict liability

Part 11.1 Traveller accommodation providers liability
Division 11.1.2 Liability of accommodation providers
Section 153
153 Safe custody facilities
(1) This section applies if an accommod e
agent , accepts a guest 0s property

controlled by the accommodatiom vi der or the provi
(safe custody facilities other than facilities located in an
accommodation unit for the safekeeping of property.

(2) The accommodati on provider is |iabl
property if it happens after the accowdhation provider, or the
providerds agent, accepts the proper
facilities.

3 An accommodation provider, or the pi

guest who asks to use safe custody f
to place the property in a container and fasten or seal the container.

(4) If the accommodation provider provides safe custody facilities, the
accommodation provider must accept
in the safe custody facilities unléss

(a) the guesdoes not place the property in a container and fasten
or seal it, in response to a requirement under subsection (3); or

(b) the accommodation provider reasonably considers that
depositing the property in the safe custody facilities would be
unreasonabldhavi ng regard to the proper
value and the type of accommodation and tariff charged for the
accommodation unit.

(5) This section does not require an accommodation provider to provide
safe custody facilities.
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Mitigation of strict liability Chapter 11

Traveller accommodation providers liability Part 11.1
Liability of accommodation providers ~ Division 11.1.2
Section 154
154 Notice about pt 11.1

(1) An accommodation provider must ensure that the notice set out in
schedule 1 is conspicuously displayed so it can be easily read by a
person when the persomis

(@) in the reception area for, or main entrance to, the traveller
accommodation; and

(b) in an accommodation unit.

(2) However, subsection (1) (b) does not apply if the accommodation
provider has a system in operation under wiich

(a) for each accommodation unit provided for the use of a uest
the guest is given a copy of the notice, inclugiiog example,
as part of the key tag or access card for, or in the compendium
in, the accommodation unit; and

(b) the guest is told about the notice and where it is located at the
time the guest checks in to the traveller accommodation.
Note An example $ part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legislation Act s126 and s 132).

R51 (RI No 2) Civil Law (Wrongs) Act 2002 page 127
13/05/14 Effective: 25/11/13-20/04/15

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14

Chapter 11

Mitigation of strict liability

Part 11.2 Common carriers
Division 11.2.1 Preliminaryd common carriers
Section 155
Part 11.2 Common carriers
Division 11.2.1 Preliminaryd common carriers
155 Purposed pt 11.2
The purpose of this part is to mitigate some of the harsh
consequences of common carr.i
156 Definitionsd pt 11.2
In this part:
common carriermeans a commocarrier by land.
schedule 2 packaged godilsee section 159 (1) (Liability of
carriers for certain goods worth more than $20).
transportmeans carriage
(&) under a contract of carriage; or
(b) incidental to the carriage of a person for reward.
Division 11.2.2 When common law liability of carriers
not affected
157 Certain things not protected by pt 11.2

(1) This part does not protect a common carrier from liability under the
common law if the loss of, or damage to, goods or an animal given
to the carrieffor transport results from the criminal or fraudulent act
of the carrier or an employee or agent of the carrier.

(2) This part does not protect an employee or agent of a common carrier
from liability under the common law if the loss of, or damage to,
goads or an animal given to the carrier for transport results from the
empl oyeebs or agentodés personal
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Mitigation of strict liability Chapter 11

Common carriers Part 11.2
Liability of common carriers for certain goods worth more than $20  Division 11.2.3
Section 158
158 Public notices by carrier not to affect liability

A public notice (other than a notice mentioned in section(150

(Notice of ingeased charge for transport of certain goods) or
section165(1) (Notice of increased charge for transport of certain

animals)) or declaration does not limit or otherwise affect a common
carrierbés liability under the common

Division 11.2.3 Liability of common carriers for
certain goods worth more than $20

159 Liability of carriers for certain goods worth more than $20

(1) This section applies if goods mentioned in schedule 2 that are
contained in a parcel or package and worth more than $20
(schedule2 packaged goodsare given to a common carrier for
transport.

(2) The common carrier is not liable for more than $20 for the loss of,
or damage to, the goods.

(3) However, subsection (2) does not appdy if

(a) at or before the time the goods are giventhie carrier for
transport, the person giving the goods declares the nature and
value of the goods in the parcel or package; and

(b) the person giving the goods pays, or agrees to pay, any
increased charge mentioned in section 160 (1) that is asked for
by the carrier for the transport of the goods; and

(c) the carrier receives the goods for transport.

R51 (RI No 2) Civil Law (Wrongs) Act 2002 page 129
13/05/14 Effective; 25/11/13-20/04/15

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 11

Part 11.2

Mitigation of strict liability
Common carriers

Division 11.2.3 Liability of common carriers for certain goods worth more than $20

Section 160

160
1)

(2)

3)

161
1)

(2)

Notice of increased charge for transport of certain goods

If a common carrier sets an increased charge for the transport of
schedule 2 packaged aps, the common carrier must clearly
display, in a public part of the place where goods are received for
transport, a legible notice setting out the increased charge for the
transport of the goods.

A person is bound by the notice even if the persoesdmwt have
actual knowledge of it.

If a common carrier receives schedule 2 packaged goods from a
person for transport in the circumstances mentioned in
section159(3) (Liability of carriers for certain goods worth more
than $20), but does not complyth subsection (1)

(@) the carrier is liable under the common law for the loss of, or
damage to, the goods; and

(b) if the person has paid an increased charge for the traésport
the carrier must refund the increased charge.

Receipt of carrier for increased charge

If a person pays or agrees to pay a common carrier an increased
charge for transport of schedule 2 packaged goods, and the person
asks for a receipt, the carrier must give the person a receipt stating
that the goods are insured.

If the carrier does not give the person the redeipt

(a) section 159 (2) (Liability of carriers for certain goods worth
more than $20) does not apply to the carrier; and

(b) the carrier is liable under the common law for the loss of, or
damage to, the gas; and

(c) if the person has paid an increased charge for the traésport
the carrier must refund the increased charge.
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Mitigation of strict liability Chapter 11

Common carriers Part 11.2
Liability of common carriers for certain animals ~ Division 11.2.4
Section 162

162 Carrier only liable for proven amount for certain goods

(1) Ifo

(a) a person gives schedule 2 packaged goods to a common carrier
for transport; and

(b) the person declares the nature and value of the goods in
accordance with this division; and

(c) the person pays, or agrees to pay, any increased charge
mentioned in section 160 (1) that is asked for by the carrier for
the transporof the goods; and

(d) the carrier receives the goods for transport, but the goods are
lost or damaged,;

the carrier is liable for not more than the proven amount for the

goods.

(2) Subsection (1) has effect despite the declaration of the value of the
schelule 2 packaged goods or the acceptance of the declared value
by the common carrier before or at the time the goods were accepted
for transport.

(3) In this section:
proven amountfor goods, means the lesser of the actual or declared
value of the goods.

Division 11.2.4 Liability of common carriers for
certain animals
163 Definitionsd div 11.2.4
In this division:
animal means a horse, cattle, sheep or pig.
default value for an animal, means the amount mentioned in
table164, column 3 for the animal.
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Chapter 11 Mitigation of strict liability
Part 11.2 Common carriers

Division 11.2.4 Liability of common carriers for certain animals

Section 164

164 Liability of carriers for certain animals

(1) This section appliesaf

(@) an animal is given to a common carrier for transport; and

(b) the animal is worth more than the default value.

(2) The common carrier is not liable for more than the default value
the loss of, or damage to, the animal.

(3) However, subsection (2) does not appdy if

(a) at or before the time the animal is given to the carrier for
transport, the person giving the animal declares the value of the
animal; and

(b) the person givig the animal pays, or agrees to pay, any
increased charge mentioned in section 165 (1) that is asked for
by the carrier for the transport of the animal; and

(c) the carrier receives the animal for transport.

Table 164 Default value for certain animals
column 1 column 2 column 3
item animal amount per animal
1 horse $100
2 cattle $30
3 sheep $4
4 pig $4
165 Notice of increased charge for transport of certain
animals

(1) If a common carrier sets an increased charge for the transport of
animals, the carrier must clearly display, in a public part of the place
where an animal is received for transport, a legible notice setting out
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Mitigation of strict liability Chapter 11

Common carriers Part 11.2
Notice, condition or declaration of carrier Division 11.2.5
Section 166
any increased charge for the transport ofghe i ma | I f the ani

value is more than the default value.
(2) A person is bound by the notice even if the person does not have
actual knowledge of it.
166 Carrier only liable for proven amount for certain animals
(1) Ifo
(a) a person gives an anintala common carrier for transport; and

(b) the person declares the value of the animal in accordance with
this division; and

(c) the person pays, or agrees to pay, any increased charge
mentioned in section 165 (1) that is asked for by the carrier for
the transport of the animal; and

(d) the carrier receives the animal for transport, but the animal is
lost or damaged,;

the carrier is liable for not more than the proven amount for the
animal.

(2) Subsection (1) has effect despite the declaration of the o the
animal or the acceptance of the declared value by the common
carrier before or at the time the animal was accepted for transport.

(3) In this section:

proven amount for an animal, means the lesser of the actual or
declared value of the animal.

Division 11.2.5 Notice, condition or declaration of
carrier
167 Carrier liable for neglect or default despite notice etc

(1) A common carrier is liable for the loss of, or damage to, goods or
animals given to the carrier for transport if the loss or dgma
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Chapter 11 Mitigation of strict liability

Part 11.2 Common carriers
Division 11.2.5 Notice, condition or declaration of carrier
Section 167

results from the carrieros negl ect
condition or declaration made by the carrier that excludes or limits
the carrierodés liability.

(2) A notice, condition or declaration mentioned in subsection (1) is
void.

(3) But, a contact of carriage may contain conditions about the
transport of goods or animals that are just and reasonable.

(4) Also, a special contract between a common carrier and someone else
for the transport of goods or animals is binding on the other person
if, but only if, it is signed by the other person or the person giving
the carrier the goods or animals for transport.

®) This section does not affect a comm
under division 11.2.3 (Liability of common carriers for certain
goods worth more than $20).

(6) In this section:

notice does not includea notice mentioned in section 160
(Notice of increased charge for transport of certain goods) or
section165(1) (Notice of increased charge for transport of certain
animals).
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Other liability provisions Chapter 12
Occupiers liability Part 12.1

Section 168

Chapter 12 Other liability provisions

Part 12.1 Occupiers liability

168 Liability of occupiers

(1) An occupier of premises owes a duty to take all care that is
reasonable in the circumstances to ensure that anyone on the
premises does not suffer injuoy damage becausedof

(a) the state of the premises; or

(b) things done or omitted to be done about the state of the
premises.

(2) Without limiting subsection (1), in deciding whether the duty of care
has been discharged consideration must be givire timllowing:

(a) the gravity and likelihood of the probable injury;
(b) the circumstances of the entry onto the premises;
(c) the nature of the premises;

(d) the knowledge the occupier has or should have about the
likelihood of people or propertyeing on the premises;

(e) the age of the person entering the premises;

() the ability of the person entering the premises to appreciate the
danger;

(g) the burden on the occupier of removing the danger or
protecting the person entering the premmitem the danger as
compared to the risk of the danger to the person.

(3) Part 7.1 (Damages for personal injuéiesxclusions and limitations)
and part 7.3 (Contributory negligence), other than section 102 (2),
apply in relation to a claim brought by arpen against an occupier
of premises in relation to injury or damage.
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Chapter 12 Other liability provisions
Part 12.1 Occupiers liability

Section 168

(4) This section replaces the common law rules about the standard of
care an occupier of premises must show to people entering on the
premises in relation to any dangers to them.

(5) This section does not afféct

(@) other common law rules about the liability of occupiers to
people entering on their premises; or

(b) any obligation an occupier of premises has under another Act
or any statutory instrument or contract.

(6) In this sedbn:

occupier, of premises, includes the lessor of premises let under a
tenancy whé

(@) is under an obligation to the tenant to maintain or repair the
premises; or

(b) could exercise a right to enter the premises to carry out
maintenance or repairs.
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Other liability provisions Chapter 12

Liability for damage caused by animals Part 12.2
Section 169
Part 12.2 Liability for damage caused by
animals
169 Evidence of breach of duty for animals

(1) This section applies if an animal (other than a dog or cat) was on
premises andl

(a) the occupier of the premisies

(i) could not lawfully prevent the animaloin being on the
premises; or

(i) had not consented to the animal being on the premises;
and

(b) someone other than the occupier of the premises was, when the
animal was on the premises, under a duty to another person to
take reasonable care that thehest person would not be
subjected to the danger of the animal causing damage to the
other person; and

(c) the animal caused damage to the other person.

(2) The fact that the animal was on the premises when the damage was
caused is evidence of breach fod duty.

(3) In this section:
onincludes in.

premisesdoes not include a place that is open to or used by the
public as a road.
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Chapter 12 Other liability provisions

Part 12.3 Liability for fires accidentally begun

Section 170

Part 12.3 Liability for fires accidentally
begun

170 Actions do not lie for damage caused by accidental fires

(1) An actin does not lie against a person in whose house, room or
other building, or on whose property, a fire accidentally starts for
injury or damage caused by the fire to someone else, or for damage
caused by the fire to the property of someone else.

(2) Subsedbn (1) applies despite any other territory law or any usage
or custom in force in the ACT.

(3) For subsection (1), a fire must not be taken to have started
accidentally if it was started deliberately or negligently.

171 Contract between landlord and tenant not affected

Section 170 does not affect, or make void, any term of a contract or
agreement made between a landlord and tenant about the leasing or
letting of premises, or a part of premises, by the landlord to the
tenant.
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Misrepresentation Chapter 13

Section 172

Chapter 13 Misrepresentation

172 Definitionsd ch 13
In this chapter:
courtincludes an arbitrator.
non-fraudulent misrepresentatiormeans a misrepresentation that
was not made fraudulently.
173 Removal of certain bars to rescission for
misrepresentation
(1) This section appes ifo

(a) a person enters into a contract after a misrepresentation is made
to the person; and

(b) the person would be entitled to rescind the contract without
claiming fraud if 1 or more of the following matterf®rfner
bars) did not apply:

(i) the msrepresentation has become a term of the contract;
(i) the contract has been performed;

(i) a conveyance, transfer or other document has been
registered under a territory law or a law of the
Commonwealth, a State or another Territory because of
the ontract.

(2) The person may rescind the contract even though 1 or more of the
former bars apply.
(3) This section is subject to the following sections:

1 section 175 (Damages instead of rescission for
misrepresentation)

1 section 176 (3) (Exclusiotiaused misrepresentation).
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Chapter 13

Misrepresentation

Section 174
174 Damages for misrepresentation

(1) This section applies if a person (tfiest persorn enters into a
contract after a nefraudulent misrepresentation is made to the first
person by
(a) another party to the contract; or
(b) a person acting for another party to the contract; or
(c) a person who receives any direct or indirect material advantage

because of the formation of the contract.

(2) If the first person suffers loss because of entering into the contract,
anyone (whther or not that person made the misrepresentation) who
would be liable for damages in tort for the loss, if the
misrepresentation had been made fraudulently, is liable for damages
for the loss.

(3) Itis a defence to an action under subsection (2§ that
(@) if the representation was made by the deferddame

defendant had reasonable grounds for believing, and did
believe up to the time the contract was made, that the
representation was true; or
(b) if the representation was made by a person acting hier t

defendand both the defendant and that person had reasonable
grounds for believing, and did believe up to the time the
contract was made, that the representation was true.

175 Damages instead of rescission for misrepresentation

(1) This section appliesf, in an action arising out of a contract, a
person has rescinded, or may rescind, the contract on the ground of
nonfraudulent misrepresentation.
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Misrepresentation Chapter 13

Section 176

176

(2)

3)

(4)

(1)

(2)
3)

The court may declare the contract to be existing and award
damages, or award damages instead of argemescission, if the
court considers that

(@) the consequences of a declaration are preferable to the
consequences of rescission in the circumstances of the case;
and

(b) itis just and equitable to do so.

Damages may be awarded against a persaterusubsection (2)
even if the person is not liable for damages under section 174.

However, a court must take into accaunt

(@) in assessing damages under sectitth or this sectiah any
award of damages under sectiofd or this section, or
damage®r compensation under any other law; or

(b) in assessing damages or compensation under any other law
relating to a contraétany award of damages under this
chapter.

Exclusion clausesd misrepresentation

This section applies if an agreement corgairprovision that would,
apart from this section, exclude or resthict

(@) any liability of a party to a contract because of a
misrepresentation made by the party before the contract was
made; or

(b) any remedy available to another party to the contsacause
of a misrepresentation mentioned in paragraph (a).

The provision is of no effect.

However, in an action arising out of the contract, the court may
allow the provision to be relied on if the court considers it fair and
reasonable in thercumstances to rely on it.
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Chapter 13 Misrepresentation

Section 177

177 Misrepresentation in trade or commerce an offence

(1) A person must not make a misrepresentation, in the course of trade
or commerca

(a) to make or induce someone else to enter into a contract; or

(b) to make or induce sneone else to pay an amount, or to
transfer real or personal property, to the person or to someone
else.

Maximum penalty: 200 penalty units

(2) It is a defence to a prosecution for an offence against this section
that the person who made the represenmtdielieved on reasonable
grounds that the representation was true.

178 Employer etc liable for misrepresentation

(1) If the misrepresentation mentioned in section 177 (1) is made by a
person acting in the course of his
enmployer commits an offence.

Maximum penalty: 200 penalty units.

(2) If the misrepresentation mentioned in section 177 (1) is made by a
person authorised to act for someone else, the other person commits
an offence.

Maximum penalty: 200 penalty units.
(3) Itis a defence to a prosecution for an offence against this s&ction

(@) that the defendant took reasonable precautions to prevent
mi srepresentations being made by
or people acting for the defendant; or

(b) that the defendd did not know, and could not reasonably be
expected to have known, that the representation was made or
that it was untrue.
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Misrepresentation Chapter 13

Section 179

179 Prosecutions for misrepresentation

(1) This section applies if in a prosecution for an offence against
sectionl77 or sectiori78, it is proved thét

(&) a misrepresentation was in fact a material inducement to a
persormd

(i) to enter into a contract; or

(i) to pay an amount, or to transfer real or personal property,
to the person who made the misrepresentation or someone
else and

(b) the person who made the misrepresentation received a direct or
indirect material advantage because of the contract, payment or
transfer.

(2) It must be assumed, unless the contrary is proven, that the
misrepresentation was made to induce thesgeto whom it was
made to enter into the contract, make the payment or transfer the

property.
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Chapter 14 Limitations on legal costs
Part 14.1 Maximum costs for certain personal injury damages claims

Section 180

Chapter 14 Limitations on legal costs

Part 14.1 Maximum costs for certain
personal injury damages claims

180 Definitionsd pt 14.1
In this part:
costsdo not ircluded

(a) disbursements that are charges for services other than legal
services; or

(b) di sbur sements that are counsel 06s
action; or

(c) any other disbursements.
courtincludes a tribunal or arbitrator.

personal injury camagesmeans damages that relate to the death of,
or i njury to, a person caused by s
omission (whether or not an offence).

181 Maximum costs for claims of $50 000 or less

(1) This section applies if the amount recovered otlaencfor personal
injury damages is $5000 or less.

(2) |If this section applies
(a) alawyer is not entitled to be paid; and

(b) a court (or a taxing officer) must not decide that a lawyer is
entitled to be paid; and

(c) a court must not order anyoteepay to a lawyer;
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Limitations on legal costs Chapter 14
Maximum costs for certain personal injury damages claims Part 14.1

Section 181

an amount for legal services in relation to the claim that (or that
together with other amounts) is more than the maximum costs
allowable under this section.

(3) Subsection (2) is subject to the following sections:

1 section 182 (Cost incurred after offer of compromise not
accepted)

1 section 183 (Exclusion of costs unnecessarily incurred etc)
f section 184 (Court discretion to allow additional costs).

(4) The maximum costsallowable for legal services provided to the
plaintiff in relation to the claim are the greatefof
(a) the relevant percentage of the amount recovered; and
(b) the relevant amount.

(5) The maximum costsallowable for legal services provided to the
defendant in relation to the claim are the greatér of
(a) therelevant percentage of the amount sought to be recovered

by the plaintiff; and

(b) the relevant amount.

(6) In this section:
amount recoveredon a claind
(@) includes an amount paid under a compromise or settlement of

the claim, whether or not an agtibas been begun; but
(b) does not include an amount attributable to costs or to the
addition of interest.
amount sought to be recoverdyy a plaintiff means, if an action is
begur®
(&) the amount sought to be proved by the plaintiff at the hearing
of the claim; or
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Section 182

(b) if the claim is for unliquidated damageshe amount that the
court (or a taxing officer) decides is, for this section, the
amount sought to be recovered by the plaintiff on the claim.

relevant amountmeans $1@00 or, if another amount @escribed
by regulation for this definition, the prescribed amount.

relevant percentagemeans 20% or, if another percentage is
prescribed by regulation for this definition, the prescribed
percentage.
182 Costs incurred after offer of compromise not accepted
(1) This section appliesaf

(a) a party to a claim for personal injury damages makes an offer
of compromise on the claim; and

(b) the offer is expressed to be made for this section; and
(c) the offer is not accepted; and

(d) the court decides anakes an order or award on the claim that
is no less favourable to the party than the terms of the offer.

(2) Section 181 (Maximum costs for claims of $BID or less) does not
prevent the awarding of costs against another party, to be assessed
on an indennity basis, for legal services provided after the offer is
made.

(3) A regulation mag

(@) require lawyers to give their clients information about the
effect of this section if an offer of compromise is not accepted;
and
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Limitations on legal costs Chapter 14
Maximum costs for certain personal injury damages claims Part 14.1

Section 183

(b) make provision in relationo the requirement, including, for
example, what information must be given and how and when it
must be given.

Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legislation Act s 126 and s 132).

(4) If the court considers that

(@) a lawyer has contravened a regulation made for this section;
and

(b) t he | awyer 6s c | i easet lialiliydor costsc ur r e d
for not accepting an offer of compromise;

the court may (on its own initiative or on application by the client)
make either or both of the orders mentioned in subsection (5).

(5) The orders aie

(a) an order directing the lawyéo repay to the client (or to pay)
all or part of the increased costs that the client has been ordered
to pay to another party; and

(b) an order directing the lawyer to indemnify a party other than
the client against all or part of the costs payableheyparty
for legal services provided after the offer was made.

(6) A regulation may prohibit or restrict the making of offers of
compromise otherwise than under this section.

183 Exclusion of costs unnecessarily incurred etc

(1) This section applies tegjal services provided to a party to a claim
for personal injury damages if a court is satisfieddhat

(@) the legal services were provided in response to action on the
claim by or on behalf of the other party to the claim; and

(b) in the circumstancesthe action was not necessary or
reasonabl e for the advancement of
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Chapter 14
Part 14.1

Section 184

Limitations on legal costs
Maximum costs for certain personal injury damages claims

(2)

184
1)

(2)

3)

(4)

185

intended, or was reasonably likely, to unnecessarily delay or
complicate determination of the claim.

The court may order that the costs for the legal servieesoabe
excluded from the operation of section 181 (Maximum costs for
claims of $50000 or less).

Court discretion to allow additional costs

This section applies if a court, or a taxing officer, decides (on the
courtdos or t ax iativg or orftheiapgphkcationsof a0 w n
party to the claim) that the maximum costs for legal services
allowable under this part in relation to a claim for personal injury
damages should be increased becau$e of

(a) the complexity of the claim; or
(b) the behaiour of 1 or more of the parties to the claim.

The court or taxing officer may order that the lawyer who provided
the services is entitled to stated additional costs.

If the court or taxing officer makes an order under subse2ipn
the courtor taxing officer may state who is to pay the additional
costs.

A regulation may make provision in relation to the making of orders
under this section.

Apportionment of costs between lawyers

If more than 1 lawyer provides legal services to a gartglation to

a claim for personal injury damages, the maximum costs allowable
under this part (including any additional amount allowed under
section 184) are to be apportioned between them as agreed by them
or, if they do not agree, as ordered by thert(or a taxing officer).
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Limitations on legal costs Chapter 14

Costs in damages claims if no reasonable prospects of success Part 14.2
Section 186
Part 14.2 Costs in damages claims if no
reasonable prospects of success
186 Definitionsd pt 14.2
In this part:

court includes a tribunal or arbitrator.

provablefacts, in relation to a lawyéra fact isprovablein relation

to alawyer only if the lawyer believes on reasonable grounds that
the material then available to the lawyer provides a proper basis for
claiming the fact.

reasonable prospects of succéss

(@) a claim hasreasonable prospects of succe#sthere are
reasonald prospects of damages being recovered on the claim;
and

(b) a defence haseasonable prospects of succedsthere are
reasonable prospects of the defence defeating the claim or
leading to a reduction in the damages recovered on the claim.

187 Applicationd pt 14.2

(1) This part applies despite any obligation of the lawyer to act in
accordance with the instructions or wishes of the client.

(2) This part does not apply to legal services provided by a lawyer in
relation to a claim for damages at any tinegdoe the lawyer gives
the certification required under section 188 for the claim.

(3) Also, this part does not apply to a claim for damages if the court
considers that it is in the interests of justice for the claim to be
continued and makes an ordethat effect.
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Chapter 14
Part 14.2

Section 188

Limitations on legal costs
Costs in damages claims if no reasonable prospects of success

188

(1)

(2)

3)

(4)

189

(1)

Certificate that claim or defence has reasonable
prospects of success

This section applies to a lawyer who is providing legal services on a
claim for damages, or in defence of a claim for damages.

The lawyer must not lodge a pteag in a court for filing, or file a
pleading in a court, in relation to the claim unless the lawyer has
lodged for filing or filed in the court, or the pleading is accompanied
by, a certificate stating that the lawyer believes, on the basis of
provable &cts and a reasonably arguable view of the law, that the
claim or defence has reasonable prospects of success.

Contravention of subsection (2) by a lawyer is not an offence but
can be professional misconduct or unsatisfactory professional
conduct undethelLegal Profession Act 2006hapter 4 (Complaints
and discipline).

A regulation may make provision in relation to the certificate
mentioned in subsection (2), includingr Example, about the form
of the certificate.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act s 126 and s 132).

Costs order against lawyer acting without reasonable
prospects of success

If the court in which a pleading has been signed in relation to a
claim for damages considers that legal services were providad by
lawyer for a client on the claim, or in defence of the claim, without
the claim or defence having reasonable prospects of success, the
court may (on its own initiative or on the application of a party to
the proceeding) make either or both of the follaywrders:

(a) an order directing the lawyer to repay to the client (or to pay)
all or part of the costs that the client has been ordered to pay to
another party;
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Limitations on legal costs Chapter 14
Costs in damages claims if no reasonable prospects of success Part 14.2

Section 190

(b) an order directing the lawyer to indemnify a party other than
the client against allrgpart of the costs payable by that party.

(2) The Supreme Court may, on its own initiative or on the application
of a party to the action, make any order that the court considers
necessary for this section.

(3) An application for an order under thsection cannot be made after
the court concerned (or a taxing officer) has made a final decision
about the costs payable in the action.

(4) A lawyer is not entitled to demand, recover or accept from a client
any part of the costs for which the lawyer isedted to indemnify a
party under an order under this section.

190 Onus on lawyer to show facts provided reasonable
prospects of success

(1) For this part, it must be presumed that legal services were provided
for a client by a lawyer on a claim for dages, or in defence of a
claim for damages, without the claim or defence having reasonable
prospects of succes®if

(a) the trial court hearing the action finds that the facts established
by the evidence before the court do not form the basis for a
belief on reasonable grounds that the claim or defence had
reasonable prospects of success; or

(b) the Supreme Court (if it is not the trial court) is satisfied,
because of a finding, or the judgment, of the trial court, that the
facts established by the evidenbefore the trial court do not
form the basis for a belief on reasonable grounds that the claim
or defence had reasonable prospects of success.

(2) The lawyer can rebut the presumption by establishing that, when the
legal services were provided, there raveprovable facts that
provided a basis for a belief on reasonable grounds that the claim or
defence had reasonable prospects of success.
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Part 14.2 Costs in damages claims if no reasonable prospects of success

Section 190

(3) For the purpose of rebutting the presumption, a lawyer may disclose
information or a document despite client legeavilege (including
any duty of confidentiality to a client)af

(@) the client is the client for whom the legal services were
provided; or

(b) the client consents to the disclosure; or

(c) the court is satisfied that the disclosure is necessaryhéor
lawyer to rebut the presumption.
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Miscellaneous Chapter 15

Mediation and neutral evaluation Part 15.1
Section 191
Chapter 15 Miscellaneous
Part 15.1 Mediation and neutral evaluation
191 Purpose of pt 15.1 etc

(1) The purpose of this part is to enable a tribunal to refer matters for
mediation or neutral evaluation.

(2) This partdoes not prevent the parties to a proceeding from agreeing
to, and arranging for, mediation or neutral evaluation of any matter
otherwise than under this part.

192 Meaning of mediation, neutral evaluation etc

(1) For this partmediationis a structureghegotiation process in which
the mediator, as a neutral and independent party, assists the parties
to a dispute to achieve their own resolution of the dispute.

(2) For this partmediation sessionrmeans a meeting arranged for the
mediation of a matter ued this part.

(3) For this part,neutral evaluationis a process of evaluation of a
dispute in which the evaluator seeks to identify and reduce the
issues of fact and law that are in dispute.

4 The evaluatorés role inagthaahd s asses
weaknesses of each partydés case and
likely outcome of the proceeding, including any likely findings of
liability or the award of damages.

(5) For this partneutral evaluation sessiomeans a meeting arranged
for theneutral evaluation of a matter under this part.

193 Who can be a mediator
A person can be a mediator if the pefson

(a) is aregistered mediator under tediation Act 1997and
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Chapter 15
Part 15.1

Section 194

Miscellaneous
Mediation and neutral evaluation

194

195

196

197

(1)

(2)

(b) is appointed by a tribunal as a mediator.

Who can be an evaluator

The following people can be an evaluator:

(a) aregistrar of a tribunal,

(b) a deputy registrar of a tribunal;

(c) someone else that a tribunal considers has the skills and
gualifications to be an evaluator and appoints as an evaluator.

Referral by tribunal for mediation or neutral evaluation

A tribunal may, by order, refer any proceeding, or any part of a
proceeding, before it for mediation or neutral evaluation, rmay

do so either with or without the consent of the parties to the
proceeding.

Mediation is to be undertaken by a mediator appointed by the
tribunal, and neutral evaluation is to be undertaken by an evaluator
appointed by the tribunal.

Duty of parties to take part in neutral evaluations

It is the duty of each party to a proceeding referred for mediation or
neutral evaluation under sectit@5 to take part, genuinely and
sincerely, in the mediation or neutral evaluation.

Costs of neutral evaluation

The costs of a mediation or neutral evaluation are payable

(a) by the parties to the proceeding, in the proportions they agree
among themselves; or

(b) if a tribunal makes an order about the payment of the &osts
by 1 or more of the parties, in thvay stated in the order.

page 154

Civil Law (Wrongs) Act 2002 R51 (RI No 2)
Effective: 25/11/13-20/04/15 13/05/14

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Miscellaneous Chapter 15

Mediation and neutral evaluation Part 15.1
Section 198
198 Agreements and arrangements arising from mediation

sessions

(1) The tribunal may make orders to give effect to an agreement or
arrangement arising out of a mediation session.

(2) This part does not affect the enforceabilifyany other agreement
or arrangement that may be made, whether or not arising out of a
mediation session, in relation to the matters that are the subject of
the mediation session.

Note For provisions about privilege, secrecy and protection in relation to
mediators, see thdediation Act 1997

199 Privilege for neutral evaluations

(1) The same privilege in relation to defamation that exists for a judicial
proceeding, and a documentoguced in a judicial proceeding,
exists fod

(a) a neutral evaluation session; or

(b) a document or other material sent to or produced to an
evaluator, or sent to or produced at a tribunal or the registry of
a tribunal, for the purpose of enabling a tnaluevaluation
session to be arranged.

(2) However, the privilege under subsect{@ only extends to a
publication madé

(a) at a neutral evaluation session; or
(b) as provided by subsection (1) (b); or
(c) as provided in section 200.

(3) Evidenceof anything said, or of any admission made, in a neutral
evaluation session is not admissible in a proceeding before a court,
tribunal or other entity.

(4) A document prepared for, in the course of, or because of, a neutral
evaluation session, or any copfythe document, is not admissible in
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Part 15.1

Section 200

Miscellaneous
Mediation and neutral evaluation

(5)

(6)

200

evidence in any civil proceeding before a court, tribunal or other
entity.

Subsections (3) and (4) do not apply to any evidence or doctiment

(@) for evidencé if the people in attendance at, or identified
during,the neutral evaluation session consent to the admission
of the evidence; or

(b) for a documerd if the people in attendance at, or identified
during, the neutral evaluation session and all people identified
in the document, consent to the admission ofitt@iment; or

(c) in a proceeding (including a criminal proceeding) brought in
relation to an act or omission in relation to which a disclosure
has been made under sect®f9 (c).

In this section:

neutral evaluation sessiomcludes any steps takémthe course of
making arrangements for the session or in the course of the
follow-up of a session.

Secrecy by evaluators

An evaluator may disclose information obtained in relation to the
administration or execution of this part only in the following
circumstances:

(@) with the consent of the person from whom the information was
obtained,;

(b) for the administration or execution of this part;

(c) if there are reasonable grounds to believe that the disclosure is
necessary to prevent or minimise thenger of death or injury
to anyone or damage to any property;

(d) if the disclosure is reasonably required for the purpose of
referring any party to a neutral evaluation session to any entity
and the disclosure is made with the consent of the paotibet
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Section 201

neutral evaluation session for the purpose of aiding in the
resolution of a dispute between the parties or assisting the
parties in any other way;

(e) in accordance with a requirement imposed under a law of the
Territory or the Commonwealth (othéhan a requirement
imposed by a subpoena or other compulsory process).

201 Protection from liability for evaluators

An evaluator is not subject to civil liability for anything done or
omitted to be done honestly for a neutral evaluation session under

this part.
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Chapter 15

Part 15.2

Miscellaneous
General reporting requirements of insurers

Section 202

Part 15.2 General reporting requirements

202

203
1)

(2)

3)

of insurers

Who is an insurer for pt 15.2

In this part, annsurer is a person who carries on the business of
insurance, or an activity declared by regulation to be the business of
insurance, in relatiotod

(a) property located in the ACT; or

(b) an act or omission happening in the ACT.

Insurers reporting requirements

On or before 31 July in each year, an insurer must, in accordance
with this section, give a report to the Minister about inscea
policies held by the insurer at any time in the financial year ending
on the previous 30 June in relatio®to

(a) property located in the ACT; or
(b) an act or omission happening in the ACT.
Maximum penalty: 100 penalty units.

The report must tate for each class of policy prescribed by
regulatiord

(@) the premium paid to the insurer; and

(b) the number of claims; and

(c) the number of claims that were paid; and
(d) the number of claims that were refused; and
(e) anything else required bggulation.

The report musgt

(a) be given in the way required by regulation; and
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Section 203A

(b) comply with any directions under section 203A.

203A Directions to insurers about reporting requirements
(1) The Minister may give directions for insurers in redatito the
compiling of information to be included in a report under
section203.
(2) A direction is a disallowable instrument.
Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thegislation Act
203B Further reports by insurers
(1) The Minister may, by written notice given to an insurer, require the
insurer to give the Minister further stated informationdlation to a
report provided by the insurer under this part.
(2) The notice musgt
(a) allow the insurer a stated reasonable time to comply with the
notice; and
(b) require the insurer to give the information to the Minister in a
reasonable stated way.
(3) If an insurer is given a notice under subsecfionthe insurer must
comply with the notice.
Maximum penalty: 100 penalty units.
(4) An offence against this section is a strict liability offence.
204 Confidentiality of general reports of insurers
(1) Information in a report under this part by an insurer is commercially
sensitive and confidential.
R51 (RI No 2) Civil Law (Wrongs) Act 2002 page 159
13/05/14 Effective: 25/11/13-20/04/15

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14

Chapter 15 Miscellaneous
Part 15.2 General reporting requirements of insurers

Section 205

(2) A person must not use any confidential information obtained in
carrying out the personés functions
or indirectly, a financial or other advantage for himself or herself or
anyone else.

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

(3) A person must not disclose any confidential information obtained in
carrying out t he p this pastnexeept Muncti on
accordance with subsection (4).

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

(4) A person may disclose confidential informatiod if

(@) the disclosure does not identify the insurer that supplied the
information; or

(b) the disclosure is made in the exercise of a function under this
Act or any other territory law permitting the disclosure; or

(c) the disclosure is made with the agreement of the insurer that
supplied the information; or

(d) the discbsure is made in a legal proceeding at the direction of
a court; or

(e) the information is already in the public domain; or

() the disclosure is to a person, or for a purpose, prescribed by
regulation.

205 Report to Legislative Assembly

Within 5 sitting days after 1 October in each year, the Minister must
present to the Legislative Assembly a report about the key findings
arising from the reports given to the Minister under section 203 in
the financial year ending on the previous 30 June.
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Attachment of insurance money Part 15.3

Section 206
Part 15.3 Attachment of insurance money
206 Amount of liability charge on insurance money payable

against liability
(1) This section appliesaf

(a) a person (thénsured) has entered into a contract of insurance
by which the insured is indemnified against liakilib pay
damages or compensation; and

(b) an event happens that gives rise to a claim against the insured
for damages or compensation

(2) On the happening of the event, the
in relation to the event becomes a charge ornalrance money
that is or may become payable in relation to the liability.

(3) If, when the event happens, the insured is a corporation that is being
wound up, or if any subsequent winding of the insured is taken to
have begun on or before the happg of the event, subsection (2)
applies despite the windingp.

(4) A charge under this section has priority over all other charges
affecting the insurance money.

(5) However, if the insurance money is subject to 2 or more charges
under this sectiah

(a) the charges have priority between themselves in the order of
the happening of the events out of which the liabilities arose;
and

(b) charges that arise out of events happening on the same day
rank equally between themselves.

R51 (RI No 2) Civil Law (Wrongs) Act 2002 page 161
13/05/14 Effective; 25/11/13-20/04/15

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 15
Part 15.3

Section 207

Miscellaneous
Attachment of insurance money

207
1)

(2)

3)

(4)

(5)

(6)

208
1)

(2)

Enforcement of charge on insurance money

A charge under section 206 is enforceable by an action against the
insurer in the same way and in the same court as if the action were
an action to recover damages or compensation from the insured.

The parties have, to the emteof the charge, the same rights and
liabilities in relation to the action, and the judgment given in the
action, as if the action were against the insured.

The court has the same powers in relation to the action, and the
judgment given in the actipras if the action were against the
insured.

Unless section 206 (3) applies, the action cannot be begun without
the leave of the court.

Leave must not be given if the court is satisfieddhat

(@) the insurer is entitled under the terms of thentaxrt of
insurance to disclaim liability; and

(b) any proceeding, including any arbitration proceeding,
necessary to establish that entittement have been taken.

The action can be brought although judgment has already been
recovered against theasured for damages or compensation in
relation to the same matter.

Protection of insurer for pt 15.3 charge

Despite anything in this part, a payment made by an insurer under
the contract of insurance without actual notice of the existence of a
charge under this part is, to the extent of that payment, a valid
discharge to the insurer.

An insurer is not liable under this part for any greater amount than is
fixed by the contract of insurance between the insurer and the
insured.
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Miscellaneous Chapter 15
Attachment of insurance money Part 15.3

Section 209

209 Certain other provisions not affected by pt 15.3

This part does not affect the operation of Werkers Compensation
Act 1951or theRoad Transport (ThirdParty Insurance) Act 2008
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Chapter 15 Miscellaneous

Part 15.4 Abolition of certain common law actions, rules and remedies
Section 210
Part 15.4 Abolition of certain common law

actions, rules and remedies

210 Abolition of seduction, enticement and harbouring
The following actions at common law are abolished:
(a) seduction;
(b) enticement;

(c) harbouring.

211 Abolition of rule about unity of spouses

The rights of action that a person has in tort against someone are not
affected by the fact that they are or were married to each other.

212 Abolition of action of cattle-trespass
(1) The common law action of cattteespass is abolished.
(2) This section does not afféct

(a) the common law action for trespass committed by a person by
means of cattle; or

(b) the law relating to liability of an occupier of land for damages
for tort for the death of, or injury to, cattle trespassing on the

land.
213 Abolition of distress damage feasant
The common law remedy of distress of an animal damage feasant is
abolished.
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Miscellaneous Chapter 15
Abolition of certain common law actions, rules and remedies Part 15.4

Section 214

214 Abolition of rules relating exclusively to liability for
damage by animals

The common law rule known as the ruleSearlev Wallbankand

all other common law rules relating exclusively to liability for
damages for tort for damage caused by an animal (including any
rule relating to the nature or propensity of an animal, or a class of
animals, or knowledge of that nature or propensitg)adolished.

215 Partial abolition of rule in Rylands v Fletcher

The common law rule known as the ruleRylands v Fletchers
abolished to the extent to which the rule applies in relation to
damage caused by the escape of animals.

216 Abolition of rule of common employment

An employer is liable in damages for the death of, or injury or
damage to, an employee caused by the wrongful act or omission of
another employee in the same way and in the same cases as if the
employees had not been engaged in comemeployment.

217 Abol ition of husbandés Il iability for
premarital obligations

A husband is not, only because of being the husband,diable

(&) in relation to a tort committed by his wife, whether before or
after the marriage, or in relatida a contract entered into, or a
debt or obligation incurred, by his wife before the marriage; or

(b) to be sued, or made a party to a legal proceeding brought, in
relation to the tort, contract, debt or obligation.

218 Abolition of action for loss of consortium

If a wife has been injured because of the negligence of a person
other than her husband, the person is not liable to the husband for
any resulting impairment or loss of consortium.
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Chapter 15 Miscellaneous

Part 15.4 Abolition of certain common law actions, rules and remedies
Section 219
219 Abolition of rule in Cavalier v Pope

A lessor of premises isoh exempt from owing a duty of care to
people on the premises only because the lessor is not the occupier of
the premises.

220 Partial abolition of Mocambique rule

(1) The jurisdiction of a court in any proceeding is not excluded or
limited only because he proceeding relates to land or other
immovable property outside the ACT.

(2) Subsection (1) does not authorise a court to adjudicate on title to, or
the right to the possession of, land or other immovable property
outside the ACT.

(3) A court is not rguired to exercise jurisdiction in a proceeding
relating to land or other immovable property outside the ACT if the
court considers that it is an inappropriate forum in relation to the
proceeding.

Note The Law Reform (Abolitions and Repeals) Act 19golished the
following:
i the estate pur autre vie

9 the common law misdemeanours of criminal libel, blasphemous
libel, seditious libel and obscene libel

1 the right to levy or make disse for rent.

221 Abolition of torts of maintenance and champerty

(1) The torts of maintenance and champerty are abolished.

Note For the abolition of the common law offences of maintenance,
champerty and being a common barrator, see lthewy Reform
(Miscellaneous Provisions) Act 195%ep) s 68 and theCivil Law
(Property) Act 2006s 507 (2) (rep, LA s 89 (3)).
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Miscellaneous Chapter 15
Abolition of certain common law actions, rules and remedies Part 15.4

Section 221

(2) Subsection (1) does not affect any rule of law adout

(@) the illegality or avoidance of contracts that are tainted with
maintenance or are champertous; or

(b) the misconduct of a lawyer wéo

(i) engages in conduct that would have been maintendnce a
common law; or

(i) is a party to a champertous agreement.
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Chapter 15

Miscellaneous

Part 15.5 Other provisions
Section 222
Part 15.5 Other provisions
222 Approved forms
(1) The Minister may approve forms for this Act.
(2) If the Minister approves a form for a particular purpose, the
approved form must be uséat that purpose.
Note For other provisions about forms, seeltlegislation Act s 255.
(3) An approved form is a notifiable instrument.
Note A notifiable instrument must be no#fil under thé&egislation Act
222A Determination of fees
(1) The Minister may determine fees for this Act.
Note The Legislation Act contains provisions about the making of
determinations and regulations relating to fees (see pt 6.3).
(2) A determination is a disallowable instrument.
Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thegislation Act
223 Regulation-making power
(1) The Executive may make regulations for thigt.A
Note A regulation must be notified, and presented to the Legislative
Assembly, under theegislation Act
(2) A regulation may prescribe offences for contraventions of a
regulaiton and prescribe maximum penalties of not more than
20 penalty units for offences against a regulation.
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Traveller accommodation providers notice Schedule 1

Schedule 1 Traveller accommodation
providers notice
(see s 154)

A

Notice about | oss of guestbds propert

The Civil Law (Wrongs) Act 20Q%art 7.1 changes the common law
about i nnkeeperés Iliability.

Under the Act, armccommodation providemay be liable to make
good anylossof ag u e st 0 s in gartainpcagaurhsiances even
though the loss is not caused by faelt of the accommodation
provider, oagent he provider s

The strict liability of the accommodation pider under the Act

1 applies only to a guest of the accommodation provider on a day
when anaccommodation unis providedfor the use of the guest

1 is limited to thelimitation amountfor each accommodation unit
provided for the use of the guest on tha vy unl ess the g
property was placed isafe custody facilities

f does not covemotor vehiclesand things owned by the guest left
in or on motor vehicles.

Note  Words appearing in bold italics have a special meaning und&itiie
Law (Wrongs) Ac2002
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Schedule 2 Common carriersd goods subject to special limited liability

Schedule 2 Common carriersd goods
subject to special limited
liability

(see s 159 (1))

column 1 column 2

item goods

1 gold or silver coin of Australia or a foreign country

2 gold or silver in a manufactured or unmanufactured state

3 preciousstones, jewellery, watches, clocks or tipieces of

any description

4 trinkets, gold or silver ores, bills, notes of any bank, orders.

notes or securities for the payment of money

5 Australian stamps or a for

6 maps, writings otitle-deeds

7 paintings, engravings or pictures

8 gold or silver plate or plated articles, glass or china

9 silk in a manufactured or unmanufactured state (including ¢

ornamented with other materials), furs or lace
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Equine activities Schedule 3

Section 3.1

Schedule 3 Equine activities

3.1

Definitionsd sch 3

In this schedule:

equinemeans a horse, donkey, mule or hinny.

equine activitymeans any of the following:

(@)

(b)
(€)
(d)

(€)

(f)

an equine show, fair, competition, performance or parade that
involves 1 or more equines and 1 or more equine disciplines;

equine teaching or training activities;
agisting or boarding equines;

riding, inspecting or evaluating an equine belonging to
someone else, whether or not the owner

(i) receives any reward for use of the equine; or

(i) is permitting a prospective buyer to ride, inspect or
evaluatethe equine;

a ride, trip, hunt or other activity (however informal or
impromptu) that is sponsored by an equine activity sponsor;

placing or replacing horseshoes on an equine.

Examples for par (a)

DO~ WON B

dressage

3-day events
performance riding
polo

showjumping
steeplechasing

Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legislation Act s 126 and s 132).
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Schedule 3 Equine activities

Section 3.1

equine activity sponsomean$

(@) an entity that (whether or not it operates for profit) sponsors,
organises or provides a facility for an equine activity; or

(b) an operator, instructor or promoter of an equine facility

Examples for par (a)

1 pony clubs

2  riding clubs or schools

3 equestrian centres

4  schootsponsored classes

equine facility includes an equestrian centre, riding school, stable,
clubhouse, fair or arena where an equine activity is held.

equine professioal means a person engaged for rewaéd in

(a) instructing a participant or renting an equine to a participant
tod

(i) ride or be a passenger on the equine; or
(i) drive the equine; or
(b) renting equipment or tack to a participant.

inherent risks of eqine activitiesmeans the dangers or conditions
that are an integral part of equine activities, including, for
examplé

(a) the propensity of an equine to behave in ways that may result
in injury, harm or death to people on or around them; and

(b) the upredi ctability of an equi
sounds, sudden movement and unfamiliar objects, people or
animals; and

(c) hazards such as surface and subsurface conditions; and

(d) collisions with other equines or objects; and
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Equine activities Schedule 3

Section 3.2

3.2

(e) the potential ofa participant to act negligently that may
contribute to injury to the participant or others.

Examples for par (e)
1 failing to maintain control over an equine
2 not acting within the participantds

participant means a person who participates in an equine activity
(whether or not a fee is paid for the participation).

participatein an equine activity
(&) mean$
(i) ride or be a passenger on an equine; or

(i) drive or train an equine, whether mounted or uanted;
or

(i) assist in medical treatment of an equine, whether mounted
or unmounted; or

(iv) assist a participant or show management; but

(b) does not include be a spectator at an equine activity (unless the
spectator is in an unauthorised area and immediate
proximity to the equine activity).

Applicationd sch 3

This schedule does not prevent or limit the liability of an equine
activity sponsor, an equine professional or anyone else in relation
tod

(a) activities engaged in as part of the hoaserg industry; or

(b) an action for breach of th&€ompetition and Consumer
Act2010(Cwilth) or theAustralian Consumer Law (ACTOr

(c) aclaim under th&/orkers Compensation Act 1951
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Schedule 3 Equine activities

Section 3.3

3.3 Limitation on liability for injury or death of participant

(1) An equine activity sponsor, an equine professional or anyone else is
not liable for personal injury to a participant resulting from the
inherent risks of equine activities.

(2) However, this section does not prevent or limit the liabilityaof
person (thelefendan} ifd

(@) the injury was caused by faulty equipment or tack and the
defendard

(i) provided the equipment or tack; and

(i) knew or ought reasonably to have known that the
equipment or tack was faulty; or

(b) the defendant provetl the equine and failed to make
reasonable and prudent efforts to assess, based on the
participantds represendvati ons, t he

() engage safely in the equine activity; and
(i) safely manage the particular equine; or

(c) theinjury was caused by a dangerous latent condition of the
land or facility used for the equine activity @&nd

() the defendant owned, leased or was otherwise in lawful
possession of the land or facility; and

(i) the defendant knew, or ought reasonablfhdawe known,
of the dangerous latent condition; and

(i) a sign warning about the dangerous latent condition had
not been conspicuously displayed on the land or at the
facility; or

(d) the defendant acted, or omitted to act, in a way that showed
intentional or reckless disregard for the safety of the participant
and the act or omission caused the injury; or
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Equine activities Schedule 3

Section 3.4

(e) the defendant intentionally injured the participant.

3 Al so, this section does not prevent
liability to a participant in relation to an equine facility if, before the
injury happened, the equine professional had not complied with
clause 4 in relation to the facility.

3.4 Warning notice

(1) An equine professional must ensure that a warning notice is
displayed

(@) on or near an equine facility that is owned, managed or
controlled by the equine professional; and

(b) so that it can be clearly seen by participants before
participating in equine activities at the facility.

(2) The warning notice must be to thdldaving effect:
WARNING

Under theCivil Law (Wrongs) Act 20Q2an equine professional is
not liable for injury to, or the death of, a participant in an equine
activity that results from an inherent risk of the activity. This is
subject to limitations setud in the Act.

(3) The warning notice must be in black letters with each letter at least
2cm high.

(4) The warning notice must also be included in clearly visible print in
each written contract the equine professional enters into for the
provision of prdessional services, instruction or rental of equipment
or tack to a participant.
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Schedule 4 Professional standards

Part 4.1 Preliminaryd professional standards

Section 4.1

Schedule 4 Professional standards

Part 4.1 Preliminaryd professional
standards

4.1 Objectsd sch 4

The objects of this schedule ére

(a) to enable the creation of schemes to limit the diability of
professionals and others; and

(b) to facilitate the improvement of occupational standards of
professionals and others; and

(c) to protect consumers of the services provided by professionals
and others; and

(d) to establish a council to supése the preparation and
application of schemes and to assist in the improvement of
occupational standards and protection of consumers.

4.2 Definitionsd sch 4
In this schedule:

amount payable under an insurance policy in relation to an
occupational liabityd see section 4.2A.

another jurisdiction means a State or Territory other than this
jurisdiction.

appropriate council in relation to another jurisdiction, means the
authority that, under the corresponding law of the jurisdiction, has
functionsthatars ubst anti ally the same
under this schedule.
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Professional standards Schedule 4
Preliminaryd professional standards Part 4.1

Section 4.2

business assetsf a person, means the property of the person that is
used to perform the personds occupa
proceedings to enforce a judgment of a court.

corresponding law means a law of another jurisdiction that
corresponds to this schedule, and includes a law of another
jurisdiction that is declared by regulation to be a corresponding law
of the jurisdiction for this Act.

costsincludes fees, charges, dissements and expenses.
councild see section 4.36.

courtincludes a tribunal and an arbitrator.
damagesnean$

(a) damages awarded in relation to a claim or couclsEm or
claim by way of sebff; or

(b) costs in relation to the proceedings orderedb&o paid in
relation to such an award (other than costs incurred in
enforcing a judgment or incurred on an appeal made by a
defendant); or

(c) any interest payable on the amount of the damages or costs.
interstate schemeneans a scheme tBat
(@) has beemrepared under a corresponding law; and

(b) operates, or indicates an intention to operate, as a scheme of
this jurisdiction.

judgmentinclude$

(a) ajudgment given by consent; and
(b) adecision of a tribunal; and

(c) an award of an arbitrator.

occupational associationrmeans a corporation
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Schedule 4
Part 4.1

Professional standards
Preliminaryd professional standards

Section 4.2A

4.2A

4.3
1)

(a) that represents the interests of people who are members of the
same occupational group; and

(b) the membership of which is limited mainly to members of the
occupational group.

occupational groupncludes a prfessional group and a trade group.

occupational liability means civil liability arising (in tort, contract

or otherwise) directly or vicariously from anything done or omitted
to be done by a member of an occupational association acting in the
performanc@f t he member 6s occupati on.

schememeans a scheme for limiting the occupational liability of
members of an occupational association, and includes an interstate
scheme.

this jurisdiction means the ACT.

Amount payable under an insurance policyd sch 4
In this schedule:

amount payable under an insurance policy in relation to an
occupational liability, includes

(a) defence costs payable in relation to a claim, or notification that
may lead to a claim (other than reimbursement of the defendant
for time s@nt in relation to the claim), but only if the costs are
payable out of the one sum insured under the policy in relation
to the occupational liability; and

(b) the amount payable under or in relation to the policy by way of
excess.
Applicationd sch 4

This schedule does not apply to liability for damages arising from
any of the following:

(2) personal injury to a person;
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Professional standards Schedule 4
Preliminaryd professional standards Part 4.1

Section 4.3

(b) anything done or omitted to be done by a lawyer in acting for a
client in a personal injury claim;

(c) a breach of trust;
(d) fraud or dishonesty.

(2) This schedule does not apply to liability that may be the subject of a
proceeding under theand Titles Act 1925art16 (Civil rights and

remedies)
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Schedule 4 Professional standards

Part 4.2 Limitation of liability

Division 4.2.1 Making, amendment and revocation of schemes

Section 4.4

Part 4.2 Limitation of liability

Division 4.2.1 Making, amendment and revocation of
schemes

4.4 Preparation and approval of schemes

(1) An occupational association may prepare a scheme.

(2) The council may, on the application of an occupational assmtjati
prepare a scheme.

(3) The council may, on the application of an occupational assogiation
approve a scheme prepared under this section.

(4) A scheme prepared under this section may indicate an intention to
operate as a scheme of this jurisdictionly, or of both this
jurisdiction and another jurisdiction.

4.5 Public notification of schemes

(1) Beforeapprovinga scheme, the council must publish a notice in a
daily newspapeér

(a) explaining the nature and significance of the scheme; and

(b) statng where a copy of the scheme can be obtained or
inspected; and

(c) inviting comments and submissions within a stated time, but at
least 21 days after the day the notice is published.

(2) If the scheme indicates an intention to operate as a scheméhof bo
this jurisdiction and another jurisdiction, the council must also
publish a similar notice in the other jurisdiction in accordance with
the requirements of the corresponding law of that jurisdiction that
relates to the approval of a scheme prepardaainjarisdiction.
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Professional standards Schedule 4

Limitation of liability Part 4.2
Making, amendment and revocation of schemes Division 4.2.1
Section 4.6
4.6 Making of comments and submissions about schemes

(1) Anyone may make a comment or submission to the council about a
scheme for which notice has been published under secton

(2) A comment or submission must be made within théopestated in
the notice or within any longer time the council allows.

4.7 Consideration of comments, submissions etc

(1) Before approving a schemethe council must consider the
following:

(a) all comments and submissions made to it in accordance with
sectior4.6;

(b) the position of people who may be affected by limiting the
occupational liability of members of the occupational
association;

(c) the nature and level of claims relating to occupational liability
made against members of the occupatiasabciation;

(d) the risk management strategies of the occupational association;
(e) how those strategies are intended to be implemented,;

() the cost and availability of insurance against occupational
liability for members of the occupational associati

(g) the standards (mentioned in sectigh23) decided by the
occupational association in relation to insurance policies.

(h) the provisions in the proposed scheme for making and deciding
complaints, and imposing and enforcing disciplinary measures
against members of the occupational association.

(2) Subsection (1) does not limit the matters the council may consider.
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Schedule 4 Professional standards

Part 4.2 Limitation of liability
Division 4.2.1 Making, amendment and revocation of schemes
Section 4.8

(3) If the scheme indicates an intention to operate as a scheme of both
this jurisdiction and another jurisdictién

(&) the councilmust also consider any matter that the appropriate
council for the other jurisdiction would have to consider under
the corresponding law of that jurisdiction that relates to the
approval of a scheme prepared in that jurisdiction; and

(b) the matters to beonsidered by the council, whether under
subsection (1) or paragraph (a), are to be considered in the
context of each of the jurisdictions concerned.

4.8 Public hearings

(1) The council may conduct a public hearing about a scheme if the
council consides it appropriate.

(2) A public hearing may be conducted in the way the council decides.

4.9 Submission of schemes to Minister
(1) The council must submit a scheme approved by it to the Minister.

(2) If the scheme indicates an intention to operate ahanse of both
this jurisdiction and another jurisdiction, the coungilst also
submit the scheme to the Minister administering the corresponding
law of the other jurisdiction.

4.10 Schemes are subject to disallowance
(1) The Minister musi
(a) give notce ob
i) the council 6s approval of the

(i) for an interstate sche@ahe approval of the scheme by
the appropriate council for the jurisdiction in which the
scheme was prepared; and

(b) include the approved scheme in the notice.
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Professional standards Schedule 4

Limitation of liability Part 4.2
Making, amendment and revocation of schemes Division 4.2.1
Section 4.11

(2) A notice is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thegislation Act

(3) In this section, a refenee to an interstate scheme includes a
reference to an instrument amending an interstate scheme.

Note Subsection (3) applies s (1) and s (2) to instruments that amend an
interstate scheme. Those subsections already apply, by virtue of
s4.14(5), to instruments that amend a scheme that is not an interstate
scheme.

411 Commencement of schemes

(1) If the Minister gives notice under section 4.10 of the approval of a
scheme, the scheme commerdces

(@ on t he dat e or ti me (after t he
provided for in the notice; or

(b) if a date or time is not provided for in the nofic@ months
after the noticeds notification de

(2) This section is subject to any orded of
(@) the Supreme Court under section 4.12; and

(b) the Supreme Court of ather jurisdiction under the
corresponding law of that jurisdiction.

(3) In this section, a reference to a scheme includes, for an interstate
scheme, a reference to an instrument amending that scheme.

4.12 Challenges to schemes

(1) This section applies ta person who is, or is reasonably likely to be,
affected by a schemexcluded in a notice under section 4.10
(including a person who is, or is reasonably likely to be, affected by
a scheme that operates as a scheme of another jurisdiction).
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Schedule 4 Professional standards

Part 4.2 Limitation of liability
Division 4.2.1 Making, amendment and revocation of schemes
Section 4.13

(2) For subsetion (1), a person may, at any time before the scheme
commences, apply to the Supreme Court for an order that the
scheme is void for noncompliance with this schedule.

(3) The Supreme Court may, on the making of the application or at any
time before the heme commences, order that the commencement
of the scheme is stayed until further order of the court.

(4) The Supreme Court may, in relation to the applicétion

(a) make or decline to make an order that the scheme is void for
noncompliance with this seldule; or

(b) if the court has stayed the commencement of the saheme
give directions about the things that must be done so that the
scheme may commence; or

(c) make any other order it considers appropriate.

(5) The Supreme Court may make an order #minterstate scheme is
void for failure to comply with this schedule because the scheme
fails to comply with the provisions of the corresponding law of the
jurisdiction in which it was prepared that relate to the contents of
schemes prepared in that juligtion.

(6) The Supreme Court may not make an order that an interstate scheme
is void for failure to comply with this schedule because the scheme
fails to comply with division 4.2.2 (Content of schemes).

(7) This section does not prevent a scheme fremdchallenged other
than under this section.

(8) In this section, a reference to a scheme includes, for an interstate
scheme, a reference to an instrument amending that scheme.

4.13 Review of schemes
(1) The Minister may direct the council to reviewetloperation of a
scheme.
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Professional standards Schedule 4

Limitation of liability Part 4.2
Making, amendment and revocation of schemes Division 4.2.1
Section 4.14

(2)

3)

4.14
(1)

(2)

3)

(4)

(5)

(6)

(7)

The council must comply with a direction under subsectgnbut
may on its own initiative review the operation of a scheme at any
time (whether before or after the scheme ceases to have effect).

A review may, but needot, be conducted to decible

(@) for a scheme prepared under this scheiludether the
scheme should be amended or revoked or whether a new
scheme should be made; or

(b) for an interstate sche@ewhether the operation of the scheme
should be ended in reian to this jurisdiction.

Amendment and revocation of schemes

An occupational association may prepare an instrument amending or
revoking a scheme that relates to its members.

The council may, on the application of an occupational assatjatio
prepare an instrument amending or revoking a scheme that relates to
the members of the association.

The Minister may direct the council to prepare an instrument
amending or revoking a scheme.

The council must comply with a direction but may & own
initiative prepare an instrument amending or revoking a scheme at
any time while the scheme remains in force.

Sections 4.4 to 4.12 apply, with any necessary changes, to the
amendment of a scheme by an instrument under this section.

Sectbns 4.4 to 4.11 (other than section 429) apply, with any
necessary changes, to the revocation of a scheme by an instrument
under this section.

This section does not apply to an interstate scheme.
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Schedule 4 Professional standards
Part 4.2 Limitation of liability
Division 4.2.1 Making, amendment and revocation of schemes

Section 4.14A

4.14A Notification of revocation of schemes

(1) If the Ministergives notice under section 4.10 in relationao
instrument revoking a scheme (other than an interstate scheme) that
operates as a scheme of another jurisdiction, the Minister must
notify the Minister administering the corresponding law loatt
jurisdiction of the revocation.

(2) A notice that an interstate scheme has been revoked under the
corresponding law of the jurisdiction in which it was prepared is a
notifiable instrument.

Note 1 A notifiable instrument must be notified under ttegislation Act

Note 2 Unders 4.28 (1B) (c), an interstate scheme will cease to have effect in
this jurisdiction when it ceases to have effect in the other jurisdiction.

4.14B Ending of operation of interstate schemes

(1) On application by an occupational association, the council may
prepare an instrument ending, in relation to this jurisdiction, the
operation of an interstate scheme that relates to members of the
association.

(2) The Minister may direct the council to prepare an instrument ending
the operation of an interstate scheme in relation to this jurisdiction.

(3) The council must comply with any direction under subsection (2).

(4) The council may, on its own initiative, any time while an
interstate scheme remains in force, prepare an instrument ending the
operation of the scheme in relation to this jurisdiction.

(5) Sections 4.5 to .40 (other than section 4.9 [29xtend, with any
necessary modifications, to the endiof the operation of an
interstate scheme under an instrument under that section.

page 186 Civil Law (Wrongs) Act 2002 R51 (RI No 2)
Effective: 25/11/13-20/04/15 13/05/14

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14

































































































































































































































































































