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THE LAW,AND THE PEOPLE.

Australian Capital Territory

Crimes (Sentencing) Act 2005

An Act to consolidate and reform the law about sentencing offenders, and for
other purposes
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Chapter 1 Preliminary

Section 1

Chapter 1 Preliminary

1 Name of Act
This Act is theCrimes (Sentencing) Act 2005

3 Dictionary
The dictionary at the end of this Act is part of this Act.

Note 1 The dictionary at the end of this Act defines certain terms used in this
Act, and includes referencesgnpostdefinitions) to other terms defined
elsewhere.

For exampl e, t h e parsleé graep sese theCdnees i ni t i on ¢
(Sentence Administration) Act 2Q05 section 117.6 means th
6parole orderé is defined in that sect
applies to this Act.

Note 2 A definition in the dictionary (including a signpost definitiapplies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act s155 and 456 (1)).

4 Notes

A note included in this Act is explanatory and is not part of this Act.
Note See thd_egislation Act s 127(1), (4) and (5) for the legal status of notes.
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Preliminary Chapter 1

Section 5

5 Offences against Actd application of Criminal Code etc

Other legislation applies in relation to efices against this Act.

Note 1 Criminal Code
The Criminal Code ch 2 applies to all offences against this Act (see
Code, pt 2.1).

The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms used
for offences to which the Code applies @emduct intention,
recklessnesandstrict liability).

Note 2 Penalty units

The Legislation Act section 133 deals with the meaning of offence
penalties that are expressed in pgnanhits.

R49 Crimes (Sentencing) Act 2005 page 3
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Chapter 2 Objects and important concepts

Section 6

Chapter 2 Objects and important
concepts

6 Objects of Act

The objects of this Act include the following:

(a) to promote respect for the law and the maintenance of a just and
safe society;

(b) to provide a range of sentencing options;

(c) to maximise the opportunity for imposing sentences that are
constructively adapted to individual offenders;

(d) to promote flexibility in sentencing;

(e) to consolidate legislation relating to the imposition of sentences.

7 Purposes of sentencing

(1) A court may impose a sentence on an offender for 1 or more of the
following purposes:

(a) to ensure that the offender is adequately punished for the offence
in a way that is just and appropriate;

(b) to prevent crime by deterring the offender and otheplegoom
committing the same or similar offences;

(c) to protect the community from the offender;

(d) to promote the rehabilitation of the offender;

(e) to make the offender accountable for his or her actions;
(H to denounce the conduct of the offende

(g) to recognise the harm done to the victim of the crime and the

community.
page 4 Crimes (Sentencing) Act 2005 R49
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Objects and important concepts Chapter 2

Section 8

(2) To remove any doubt, nothing about the order in which the purposes

(1)

)

appear in subsection (1) implies that any purpose must be given
greater weight than any other purpose.

Note However, see s 133C in relation to the sentencing of a young offender

Meaning of offender
In this Act:
offended

(&) means a person convicted or found guilty of an offence by a
court, and includes a young offender; but

(b) ford
(i) part 4.2 (Presentence reporid)see section 40; and

(i) part4.2A (Intensivecorrectionassessmen@)see
sectiord6B; and

(i) atreatment order provisiénsee sectiod6l.
In this section:
treatment order provisiomeans the following:
(a) section 12A (Drug and alcohol treatment orders);
(b) part 4.2B (Drug and alcohol treatment assessments);

(c) part 5.4A (Drug and alcohol treatment orders).

R49
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Chapter 3 Sentencing and non-conviction options

Part 3.1 General

Section 9

Chapter 3 Sentencing and non-conviction
options

Part 3.1 General

9 Imposition of penalties

(1) The penalty a court may impose for an offence is the penalty provided
under this Act or any other territory law.

(2) Chapter 4 (Sentencing procedures generally) applies to the imposition
of all penalties imposed by a court, whether under this Act or
othemwise.

Note 1 Under this Act, a court has the following sentencing andaamviction
options:

1 imprisonment served by futime detention at a correctional centre
or detention place (see s 10, ch 5 and s 133H)

imprisonment served by intensigerrection (see §1)
suspension of a sentence of imprisonment (see s 12)
good behaviour order (see s 13 and ch 6)

fine order (see s 14 and s 15)

driver licence disqualification order (see s 16)
norrconviction order (see s 17 and s 18)

reparatbn order (see s 19, s 20 and ch 7)
nontassociation order (see pt 3.4)

place restriction order (see pt 3.4)

deferred sentence order (see s 27 and ch 8)
accommodation order (young offenders only) (see pt 8A.3).

=A =4 =4 =4 -4 -4 A - -4 -

==

Note 2 A court may alsomposea combiration sentencecombining 2 or more
of the options listed in notk (other than imprisonment served by
intensive correctionpr otherwise availakl under a territory law (see
pt 3.6).
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Sentencing and non-conviction options Chapter 3
Sentences of imprisonment Part 3.2

Section 10

Part 3.2 Sentences of imprisonment

10

(1)

(2)

3)

(4)

(5)

Imprisonment

This section applies if a court is sentencing an offender convicted of
an offence punishable by imprisonment.

The court may, by order, sentence the offender to imprisonment, for
all or part of the term of the sentence, if the court is satisfied, having
corsidered possible alternatives, that no other penalty is appropriate.

Notel An order sentencing an offender to imprisonment may be part of a
combination sentence together with other sentencing options (3¢8.pt

Note 2 See s 133G for additional mattettsat apply in sentencing a young
offender to imprisonment.

If the court sentences the offender to imprisonment, the sentence must
be served by fultime detention at a correctional centre, urdess

(a) the court orders otherwise; or
(b) the offendelis released from fultime detention under this Act
or another territory law.

Examplesd par (a)

1 the court makes an intensive correction order

2  the court makes a suspended sentence order

Exampled par (b)

release on parole under tBeémes (Sentence Administration) Act 2005

Note For a young offender who is under 21 years old when the sentence is
imposed, see s 133H.

If the courtsentences the offender to imprisonment, the court must
record the reasons for its decision.

Failure to comply with subsection (4) does not invalidate the sentence
of imprisonment.

R49
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Chapter 3 Sentencing and non-conviction options
Part 3.2 Sentences of imprisonment

Section 11

(6) This section also applies subject to any contrary intention itatine
that directly or indirectly creates the offence or directly or indirectly
affects its scope or operation.

(7) This section is subject to chapter 5 (Imprisonment).

11 Intensive correction orders

(1) This section applies if an adult offender is cotedcof an offence
and the court imposes a sentence of imprisonment.

(2) If the sentence of imprisonment is for not more than 2 years the court
may order that the sentence be served by intensive correction in the
community (arintensive correction order

(3) The court may make an intensive correction order if the sentence of
imprisonment is for more than 2 years but not more than 4 years, but
only if the court considers it is appropriate to do so, having regard
tod

() the level of harm to the victim artdle community caused by the
offence; and

(b) whether the offender poses a risk to 1 or more people or the
community; and

(c the offenderdés culpability fo
circumstances.

Note An intensive correction order must na bombined with a sentence of
full-time imprisonment, a suspended sentence of imprisonment or a good
behaviour order (see s 29 (b))

(4) An intensive correction order must include the core conditions
mentioned in theCrimes (Sentence Administration) Act 2005
sectior42.
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Sentencing and non-conviction options Chapter 3
Sentences of imprisonment Part 3.2

Section 11

(5) An intensive correction order may include 1 or more of the following
additional conditions that can reasonably be complied with within the
term of theorder:

(@)
(b)
(©)

(d)
(e)

a community service condition;
a rehabilitation program condition;

that the offender comply with a reparation order, a-non
association order or place restriction order;

a condition prescribed by regulation;

any other condition, not inconsistent with this Act or@menes
(Sentence Administration) Act 2Q0fhat the court considers
appropriate.

Examplesd conditions for s (5) (e)

1

4

5

that e offender undertake medical treatment and supervision (eg by taking
medication and cooperating with medical assessments)

that the offender supply samples of blood, breath, hair, saliva or urine for
alcohol or drug testing if required by a correctioffecer

that the offender attend educational, vocational, psychological, psychiatric or
other programs or counselling

that the offender not drive a motor vehicle or consume alcohol or
non-prescription drugs or medications

that the offender regularhttend alcohol or drug management programs

Note For core conditions of an intensive correction order, seeCiiraes

(Sentence Administration) Act 2QG542.

(6) An intensive correiton order may also include a curfew condition if

the

court is satisfied that each adult who is living at the curfew place

or has parental responsibility or guardianship for a person who is
living at the curfew place consents to the curfew.

(7) This sectbn is subject to chapter 5 (Imprisonment).
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12 Suspended sentences

(1)

)

(3)

(4)

(5)

(6)

(7)

This section appliesdf
(a) an offender is convicted of an offence; and
(b) the court sentences the offender to imprisonment for the offence.

The court may make an order @uspended sentence order
suspending all or part of the sentence of imprisonment.

If the court makes a suspended sentence order, the court must also
make a good behaviour order for the period during which the sentence
is suspended or for any longer perititht the court considers
appropriate.

Note A suspended sentence order may be part of a combination sentence
together with other sentencing options (see pt 3.6).

If the court makes a suspended sentence order fully suspending the
sentence of imprisonme the court must, ason as practicable after

the order is made, ensure that written notice of the order, together
with a copy of the order, is given to the offender.

Notel For notice of a partly suspended sentence of imprisonment, see s 84.

Note 2 Forayoung offender who is under 18 years old, the notice and order must
also be given to a parent or person with parental responsibility (see s
133J).

Failure to comply with subsection (4) does not invalidate the
suspended sentence order.

This section is subject to the following provisions:
(a) section 13 (Good behaviour orders);

(b) chapter 5 (Imprisonment);

(c) chapter 6 (Good behaviour orders).

To avoid doubt, asentence of imprisonment suspended under the
custodial parof a drug an@lcohol treatment order is not a suspended
sentence order.
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12A Drug and alcohol treatment orders
(1) This section appliesaf

(a) an offender pleads guilty to an eligible offence; and

Note A reference to an offender in this section doesm@tide a young
offender (see 8 (1) (b)).

(b) the Supreme Court convicts the offender of the offence and
imposes a sentence of imprisonment of at least 1 year but not
more than 4 years; and

(c) the offender is not subject to a sentencing order forhanot
offence.

(2) The court may make an orderdeug and alcohol treatment ordégr
that fully suspends a sentence of imprisonment for an eligible offence
on condition that the offender agrees to complete a treatment
program, but only &

(a) the court issatisfied on the balance of probabilities &at

() the offender is dependent on alcohol or a controlled drug;
and

(i) the offenderbés dependency subst
commission of the offence; and

(i) the offender will live in the ACT forthe term of the
sentence except as directed by the court; and

(b) the court considers the order appropriate, taking into acgdount

() the relevant sentencing considerations applying to the
offender; and

(i) any information given to the court relatitmthe concerns
of a victim about the victimds ¢

R49 Crimes (Sentencing) Act 2005 page 11
08/04/20 Effective: 08/04/20-13/05/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 3 Sentencing and non-conviction options
Part 3.2 Sentences of imprisonment

Section 12A

(i) the matters set out under section 800; and

Note Section 800 sets out the object of a drug and alcohol treatment
order.

(c) the offender gives informed consent to the order beiagle
after the offender is givén

() a clear explanation of thi#zeatment ordethat contains
sufficient information to enable the offender to make a
balanced judgement about whether or not to consent to
serve the sentence under the order; and

(i) an @portunity to ask any questions about the order, and
those questions have been answered and the offender
appears to have understood the answers.

(3) If the court makes a treatment order for an offence (tir@ary
offence), the court may extend the order to an associated offence, but
only if the total period of imprisonment liable to be served under any
consecutive sentences imposed for all offenceshch the order
relates, is not more than 4 years.

(4) Toremove any doubti

(a) if the court extends a treatment order to an associated offence,
the offender must not be subject to more than 1 treatment order
for all offences at any particular time;can

(b) an associated offence to which the court extends a treatment
order may be an offence for which the court imposes a sentence
of imprisonment of less than 1 year; and

(c) sentences for multiple offences may be served concurrently or
consecutively (opartly concurrently and partly consecutively),
subject to subsection (3).

Note Words in the singular number include the plural (segislation Act

s145 (b)).
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(5) The court mushot impose a lesser sentence of imprisonment on the
offender than the circumstances of the offence would ordinarily
require only to allow the court to make a treatment order.

(6) If the court makes a treatment orddrge court must, asoon as
practicableafter the order is made, ensure that written notice of the
order, together with a copy of the order, is given to the offender.

(7) Failure to comply with subsection (6) does not invalidate the
treatment order.

(8) This section is subject to pabt4A (Drug and alcohol treatment
orders).

Note A treatment order may not be made in relation to an offender who is under
18 years old (see4Sl).

(9) In this section:

associated offencefor an extended treatment order, means an
eligible offencé

(a) towhich the offender pleads guilty; and
(b) for which the offender is sentenced to imprisonment; and

(c) dealt with in the same sentencing proceeding as the primary
offence.

eligible offencemeans an offence that is Aot

(a) a serious violence offencer, o

(b) a sexual offence.

sentencing ordemeans any of the following:

(&) an order for imprisonment by felime detention;
(b) a suspended sentence order;

(c) an intensive correction order;

(d) a deferred sentence order;
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(e) a parole order;

() an ader under a law in force in Australia that corresponds to an
order mentioned in paragraphs (aje®

serious violence offencaneans an offence against any of the
following provisions of theCrimes Act 1900

(a) section 12 (Murder);

(b) section 15 (Manslaughter);

(c) section 19 (Intentionally inflictingrievous bodily harm);
(d) section 20 (Recklessly inflicting grievous bodily harm).

sexual offencemeans an offence against themes Act 1900part 3.
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Part 3.3 Non-custodial sentences

13 Good behaviour orders

(1) This section applies if an offender is convicted or found guilty of an
offence.

Note If a good behaviour order is made without convicting the offender
(sees17), it is also a nowonviction order (see s 17 (2)).

(2) The court may make an ordergaod behaviour ordgrrequiring the
offendertos i gn an undertaking todcomply v
behaviour obligations under th@rimes (Sentence Administration)
Act 2005for a stated period.

(2A) During a COVID19 emergency, an undertakéng
(&) may be signed or given befdiee court; and
(b) if given before the court, must be recorded by the court.

(3) A good behaviour order may include or moreof the following
conditions:

(@) that the offender give security for a stated amount, with or
without sureties, for complianeth the order;

Note This paragraph does not apply to a young offender (see s 133M).
(b) a community service condition;

Note A community service condition must not be included in the order
unless the offender is convicted of the offersre(s 8y

(c) a rehabilitation program condition;

Note A good behaviour order that includes a rehabilitation program
condition must also include a probation condition or supervision
condition (see s 95 and s 133V).

(d) a probation condition;

(e) that theoffender comply with a reparation order;
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() a condition prescribed by regulation for this paragraph;

(g) any other condition, not inconsistent with this Act or@menes
(Sentene Administration) Act 20Q5that the court considers
appropriate.

Examples of conditions for par ()

1 that the offender undertake medical treatment and supervision (eg by taking

medication and cooperating with medical assessments)

2 that the offender subyp samples of blood, breath, hair, saliva or urine for

alcohol or drug testing if required by a corrections officer

3 that the offender attend educational, vocational, psychological, psychiatric or

other programs or counselling

4 that the offender not dre&v a motor vehicle or consume alcohol or

non-prescription drugs or medications

5 that the offender regularly attend alcohol or drug management programs

Note See s 133M for additional conditions available for young offenders

(education and training conditisrand supervision conditions).
(4) If the offence is punishable by imprisonment, a good behaviour
orde®

(&) may be made instead of imposing a sentence of imprisonment or
as part of a combination sentence that includes imprisonment;
and

(b) may apply taall or part of the term of the sentence.

(5) Subsection (4) does not, by implication, limit the sentences that a
court may impose under this Act or another territory law.
(6) If the good behaviour order includes a community service condition,
it is a canmunity service order.
(7) If the good behaviour order includes a rehabilitation program
condition, it is a rehabilitation program order.
(8) This section is subject to chapter 6 (Good behaviour orders).
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(9)

(10)

14
(1)

(2)

®3)

(4)

(5)

In this section:
COVID-19 emergencynean$

(a) a state of emergency declared underBEheergencies A@004
section 156 because of the coronavirus disease 2019
(COVID-19); or

(b) an emergency declared under tReblic Health Actl997,
section 119 (including any extension or further extension)
because of the coronavirus disease 2019 (CGMP

This subsection and subsections (2A) and (9) expimadrhs after
the day this subsection commences.

Finesd orders to pay

This section applies if an offender is convicted of an offence that is
punishable by a fine.

The court may make an ordeffi@@e order) directing that the offender
pay afine for the offence.

Note The Legislation Act s 133, s 135 and s 136 deal with penalty units and
the effect of the statement of a penalty for an offence in a territory law.

The <court i's not required to inquir
circumstances before making a fine order but must consider any facts
established by t he of fender about
circumstances.

Note Section 33 (1) (n) requires the court, iacdling how to sentence an
of fender, to consider the offenderds f
and known to the court.

The court may make a fine order for the offender whether or not the
offence is punishable by a fine otherwise than under #ris p

If a court makes a fine order, the court must state in thedrder

(&) the amount of the fine; and
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(b) how the fine is to be paid (for example, by stated instalments at
stated times).
Note The Victims of Crime Act 1994s 25 (1) requires the amount of the
victims services levy payable by a person (in relation to an offence to

which that Act, pt 5 applies), to be stated dima order and on any notice
or copy of the fine order given to the person.

(6) If the Magistrates Court imposes a fine on an offender for an offence
and the summons for the offence was served in accordance with the
Magistrates Court Act 193Gection 116B (Service of summons for
prescribed offence), the court must allow the offender at least 14 days
for payment.

(7) As soon as practicable after the court makes a fine order, tité co
must ensure that written notice of the order, together with a copy of
the order, is given to the offender.

Notel Ifthe order is part of a combination sentence, a single notice may be given
for the sentences (séegislation Act s 49).

Note 2 For a young offender who is under 18 years old, the notice and order must
also be given to a parent or person with parental responsibility (see s
133J).

(8) Failure to comply with subsecin (7) does not invalidate the fine
order.
15 Finesd maximum amounts
The maximum fine that a court may impose for an offente is

(a) if the offence is punishable by a fine otherwise than under this
pard the maximum amount fixed for the fine; or

(b) in anyother casé
(i) if the Supreme Court makes the o@le¥10 000; or
(ii) if the Magistrates Court makes the odl&s2 000.
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15A Finesd security for payment

(1) If a court makes a fine order, the court may, in addition to allowing
time for payment of an amourmunder the order, direct that the
offender liable to pay the amount give security, to the satisfaction of
the person specified by the court, with or without sureties, for
payment of the amount.

(2) The security must be given, and may be enforced, in the way provided
by theMagistrates Court Act 193(art 3.12 (Securities in criminal
matters).

16 Driver licence disqualification ordersd motor vehicle theft
(1) This section appliesdf
(a) an offender is convicted or found guilty of an offence against a
territory law involving the theft of a motor vehicle; or
(b) an offender is convicted or found guilty of an offence against the
Criminal Code section 318 (Taking etc motor vehicle without
consent).
Example for par (a)
an offence against any of the following provisions of @réminal Codein
relation to property that is a motor vehicle:
5308 (Theft)
1 s 309 (Robbery)
1 s 310 (Aggravated robbery)
1 s 311 (Burglary)
1 s 312 (Aggravated burglary)
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(2)

(3)

(4)

(5)

(6)

17
(1)

The court sentencing the offender may make an ordetriar
licence disqualification ordex disqualifying the offender from
holding or obtaining a driver licence under tR@ad Trasport
(Driver Licensing) Act 1999%or a period the court considers
appropriate.

Note The effect of disqualification is set out in tR@ad Transport (General)
Act 1999 s 66.

To remove any doubt, this secti
powers under this Act or any other territory law, including, for
example, the road transport legislation.

As soon as practicable after the court makes a driver licence
disqualification order, the court must ensure that written notice of the
order, together with a copy of the order, is giveh to

(a) the offender; and

(b) the road transport authority.

Notel Ifthe order is part of a combination sentence, a single notice may be given
to the offender for the sentences (kegislation Act s 49).

Note 2 For a young offender who is under 18 years old, the notice and order must
also be given to a parent or personhwitarental responsibility (see s
133J).

Failure to comply with subsection (4) does not invalidate the driver
licence disqualification order.

In this section:
motor vehicl® see theCriminal Code section 318 (3).

road transport legislatiod see theRoad Transport (General)
Act 1999 section 6.

Non-conviction ordersd general

This sectiorapplies if an offender is found guilty of an offence.
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(2) Without convicting the offender of the offence, the court may make
either of the following orders (each of which isnan-conviction
order):

(a) an order directing that the charge dismissed, if the court is
satisfied that it is not appropriate to impose any punishment
(other than nominal punishment) on the offender;

(b) agood behaviour order under section 13.

Note A good behaviour order for a naonviction order cannot include a
community service condition because the offender is not convicted of the
offence (see s 87).

(3) Indeciding whether to make a roanviction order for the offender,
the court must consider the following:

@ the offenderds c¢haedttdanémentalant eced
condition;

(b) the seriousness of the offence;

(c) any extenuating circumstances in which the offence was
committed.

(4) The court may also consider anything else the court considers
relevant.

Note An appeal may lie to the Supreme Cofmdm a decision of the
Magistrates Court to make a noanviction order for an offender in the
same circumstances as an appeal from a decision of the Magistrates Court
in relation to an off endM®agétmtesconvi cti o
Court Act 1930pt 3.10).
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(5) If the court makes a neconviction order under subsection (2) (a) for

the offender, the court must, &gon as practicable after the order is
made, ensure that wett notice of the order, together with a copy of
the order, is given to the offender.

Notel For notice of a good behaviour order under s (2) (b), see s 103.

Note 2 For a young offender who is under 18 years old, the notice and order must
also be given to @arent or person with parental responsibility (see s

133J).

(6) Failure to comply with subsection (5) does not invalidate the
non-conviction order.

(7) If the court makes a neconviction order under subsection (2) (b),
the good behaviour order mustfoea term of no longer thany&ars.

(8) This section (other than subsection (7)) is subject to section 13 and
chapter 6 (Good behaviour orders).

18 Non-conviction ordersd ancillary orders

(1) This section applies if the court makes a-+gonviction orde for an
offender for an offence.

(2) The court may make any ancillary order that it could have made if it
had convicted the offender of the offence.

(3) The offender has the same rights of appeal in relation to the making
of the ancillary order as thdfender would have had if the order had
been made on the conviction of the offender for the offence.

(4) This section is subject to section 134 (Operation of ancillary and
restitution orders).

(5) In this section:
ancillary ordermeans an order or direction in relation to any of the
following:

(a) restitution;
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19

(1)

(2)

®3)

(4)

(b) compensation;
(c) costs;

(d) forfeiture;

(e) destruction;

(H disqualification or loss or suspension of a licence or privilege.

Examples
1 areparation order
2 adiver licence disqualification order

Reparation ordersd losses and expenses generally
This section appliesdf

(a) an offender is convicted or found guilty of an offence against a
territory law; and

(b) a person (thenjured persor) suffers loss pincurs expense
(including any oubf-pocket expense) as a direct result of the
commission of the offence.

Note Certain victims of crimes may claim financial assistance under the
Victims of Crime (Financial Assistance) Act 2016

Before the court sentences the offender or makes aamriction
order for the offender, the director of public prosecutions may apply
to the court for an order under this section.

On gplication under subsection (2), or its own initiative, the court
may make an order (@paration ordej requiring the offender to
make reparation to the injured person, by way of a payment of money
or otherwise, for the loss or expense.

Note If the offene relates to stolen property, a reparation order may also be
made under s 20 (see s 111).

This section is subject to chapter 7 (Reparation orders) and
section134 (Operation of ancillary and restitution orders).
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(5) In this section:

los) see theCriminal Code section 300.

20 Reparation ordersd stolen property

(1) This section applies if an offender is convicted or found guilty of an
offence against a territory law relation to stolen property.

(2) Before the court sentences the offender or makes aomriction
order for the offender, the director of public prosecutions may apply
to the court for 1 or more orders under this section.

(3) On application under subgam (2), or its own initiative, the court
may make the following orders (each of which iggaration ordej:

(&) an order that a person having custody or possession of the stolen
property restore it to someone entitled to recover it from the
person;

(b) an order that the offender pay the value of the stolen property to
a person who, if the stolen property were in the custody or
possession of the offender, would be entitled to recover it from
the offender.

Note A reparation order may also be made urgl&® for the same offence (see
s 111).

(4) If the court makes an order under subsection (3) (a), the court, on
application under subsection (2), or its own initiative, may also make
either or both the following orders (each of which is alegparation
order):

(a) if the court considers that the offender has sold the property to a
purchaser who was acting honeé8tlgin order that the offender
pay the purchaser an amount not exceeding the amount paid by
the purchaser;
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(b) if the court considers that thefeder has borrowed money on
the security of the property from a lender acting honésay
order that the offender pay the lender an amount not exceeding
the amount owed to the lender under the loan.

(5) This section is subject to chapter 7 (Reparatioders) and
section134 (Operation of ancillary and restitution orders).

(6) In this section:

stolen property see theCriminal Code section 314 (Receiviidg
meaning ofstolen property.
Note Under theCriminal Code stolen property includes tainted property.

Tainted property is the proceeds of the sale of symieperty, or property
that is exchanged for stolen property.
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Part 3.4 Non-association and place
restriction orders

21 Definitionsd pt 3.4
In this Act:

non-association ordermeans an order prohibiting an offender
fromd

(&) being with a named person, dreanpting to be with the person;
or

(b) being with a named person or communicating in any way
(including electronically) with the person, or attempting to be
with the person or to communicate in any way (including
electronically) with the person.

place restriction ordermeans an order prohibiting an offender from

being in, or within a stated distance of, a named place or area or

attempting to be in, or within the stated distance, of the place or area.
22 Applicationd pt 3.4

This part applies if a courhakes any of the following orders for an
offender in relation to an offence:

(&) an intensive correction order;
(b) adrug and alcohol treatment order;

(c) a good behaviour order.

23 Non-association and place restriction ordersd when may
be made

(1) The court may make a na@ssociation order or place restriction order
for the offender id

(a) the offence is aelevant offenceand
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(b) the court is satisfied that it is necessary and reasonable to make
the order for 1 or more of the following purpaoses

(i) preventing the offender from harassing anyone or
endangering the safety or welfare of anyone;

(i) preventing the offender from committing further offences
(including arelevantoffence);

(i) assisting the offender to manage things that may reke
offender more likely to commit further offences (including
arelevantoffence) if not managed.

Note See s 133l for an additional consideration that applies in sentencing a
young offender.

(2) The restriction imposed on the offender by a-associathn order or
place restriction order, and the period of the order, must not be
unreasonably disproportionate to the purpose for which the order is
made.

B3 To remove any doubt, this section
powers under this Act or anyher territory law.

(4) In this section:
harmd see theCriminal Code dictionary.
personal violence offencemean$

(&) an offence that involves causing harm, or threatening to cause
harm, to anyone; or

(b) afamily violenceoffence.
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relevant offencanean$

(a) an offence against tlieriminal Codepart 4.1 (Property damage
offences) that is punishable by inggnment for S/ears or
more; or

(b) an offence against th@ériminal Code chager 6 (Serious drug
offences); or

(c) an offence against tleriminal Code chapter 7 (Administration
of justice offences) that is punishable by imprisonment for
5 years or more; or

(d) an offence against thiférearms Act 1996@hat is punishable by
imprisonment for 20 years or more; or

(e) an offence against thérimes Act 1900section 114B (Money
laundering); or

(f) a personal violence offence; or

(g) an offence prescribed by regulation.

Note A reference to an offence includes a reference to a related ancillary
offence, eg attempt and conspiracy (segislation Act s 189).

24 Non-association and place restriction ordersd maximum
period

(1) A nornrassociation order or place restriction ofder
(&) must be for a period not longer tldan

() if the order is made with an intensive correction oolex
drug and alcohol treatment orde24 months; or

(i) in any other cage 12 months; and

(b) must state when it starts and the period for which it operates.
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(2) To remove any doubt, the period oh@nassociation order or place

25

(1)

(2)

®3)

restriction order is not limited by the term of any other sentence
imposed for the offence for which the order is made.

Example

Sean is convicted of an offence. The court decides that the appropriate penalty is
6 months imprsonment served by intensive correction and a place restriction order.
The place restriction order may be for longer than 6 months (but not longer than 24
months).

Non-association and place restriction ordersd
explanation and official notice

If a cout makes a nomssociation order or place restriction order for

the offender, the court must ensure that reasonable steps are taken to
explain to the offender in general terms (and in language the offender
can readily understandl)

(a) the nature of the der; and
(b)) t he offenderds obligations under

(c) the consequences if the offender breaches the obligations.

Note An offender may breach the obligations by failing to comply with
them (sed.egislation Act dict, pt 1, debreach.

As soon as practicable after the court makes theassociation order
or place restriction order, the court must ensure that writtécenoft
the order, together with a copy of the order, is given to the offender.

Note For a young offender who is under 18 years old, the notice and order must
also be given to a parent or person with parental responsibility (see s
133J).

Failure to comply with this section does not invalidate the
nontassociation order or place restriction order.
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26 Non-association orderd disclosure of identifying
information
(1) A person commits an offence if the person publi8hes

(&) the fact that a person is someo(other than the offender) to
whom a norassociation order relates; or

(b) any information that could reasonalientify someone (other
than the offender) to whom a nassociation order relates.

Maximum penalty: 10 penalty units.

(2) Subsection (18loes not apply if the publicationdis

(a) to arelevant person (see subsection (5)); or

(b) to a named person by, or in accordance with, a direction of a
court; or

(c) part of an official report of a court proceeding and the
publication is relevant tde proceeding.

(3) However, a court must not give a direction under subsection (2) (b)
unless it is satisfied that the publication is in the interests of justice.

(4) An offence against this section is a strict liability offence.

(5) In this section:

relevant persormeans any of the following:

(a) the offender;

(b) a person (other than the offender) to whom the order relates;

(c) a police officer;

(d) anyone involved in the administration of the order, or any other
penalty to which the offender islgect in relation to the offence
for which the order was made;
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(e) anyone involved in a proceeding for failure to comply with the
non-association order;

() anyone stated in the n@ssociation order as someone to whom
the information may be published;

(g) anyone else to whom the information is required or allowed to
be published under a law of the Territory, the Commonwealth,
a State or another Territory.
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Part 3.5 Deferred sentence orders
27 Deferred sentence ordersd making

(1) This sectiorapplies it

(&) an offender has been convicted or found guilty by a court of an
offence punishable by imprisonment; and

(b) the court has not sentenced the offender for the offence; and

(c) the offender is neither serving, nor liable to serve, a term of
imprisonment for another offence; and

(d) the court considers the offender should be given an opportunity
to address his or her criminal behaviour, and anything that has
contributed to the behaviour, before the court sentences the
offender for the offere; and

(e) the court is satisfied that it may release the offender on balil
under theBail Act 1992

(2) The court may make an orderdaferred sentence orderequiring
the offendeto appear before the court at the time and place stated in
the order to be sentenced for the offence.

Note The maximum period of the order is 12 months (see s 122 (1)).

(3) Ifthe court makes a deferred sentence order for the offender, the court
must rekase the offender on bail under Beal Act 1992

(4) A deferred sentence order applies to all offences for which the court
may sentence the offender, whether or not they are piohésby
imprisonment.
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Section 27

(5) A deferred sentence order may include any condition the court
considers appropriate for subsection (1) (d).

Examples
see the examples to section 13 (3) (g) (Good behaviour orders)

Note Bail may be granted subject to conditionse(Bail Act 1992 s 25).

(6) This section is subject to chapter 8 (Deferred sentence orders).
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Part 3.6 Combination sentences
28 Applicationd pt 3.6

This part applies if an offenderasnvicted of an offence.

29 Combination sentencesd offences punishable by
imprisonment

(1) Ifthe offence is punishable by imprisonment, the court sentencing the
offender may impose a sentencedabination sentengeconsisting
of 2 or more of the following orders:

(@) an order sentencing the offender to imprisonment adifoé

(b)

(©
(d)

©)
()
)
(h)
(i)

detention;

Note A sentence of imprisonment must be served bytiule detention
at a correctional centre or detention place unless the court
otherwise orders, or the offender is released from detention under
this Act or another territory law (see s @) and s 133H)

an intensive correction order (but not in combination with a
sentence of fultime imprisonment, a suspended sentence of
imprisonment or a good behaviour order);

a suspended sentence order;
a good behaviour order;

Note A goodbehaviour order may not be set to start at a time when the
offender may be serving fulime detention or be on parole (see
s31 (2)).

a fine order,

a driver licence disqualification order;
a reparation order;

a nonassociation order;

a place restriction order;
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(@)

() an order (however described) imposing another penalty
available under any other territory law.
Examples

The following are examples of sentences that might be imposed on an offender by
a court who has been convicted ofadfence punishable by imprisonment:

1 asentence of 18 months as follows:
1 an order for imprisonment for 1 year with no nonparole period
1 afine order directing payment of $500 by stated instalments

1 a good behaviour order for 6 months (the remaindi¢heterm of the
sentence)

1 adriver licence disqualification order for all of the sentence
2 asentence of 3 years and 6 months as follows:
1 anorder for3 years imprisonmenwith no nonparole period
1 a good behaviour order for 6 months (the remainder of the term of the
sentence) and a concurrent ressociation order

However, the court must not make an order that forms part of the
combination sentence unless the court would have power to make the
order otherwise than as part of a combination sentence.

30 Combination sentencesd offences punishable by fine
(1) If the offence is not punishable by imprisonment (except in default of
payment of a fine), the court sentencing the offender may impose a
serntence (also aombination sentengeconsisting of 2 or more of the
following orders:
(a) a good behaviour order;
(b) afine order;
(c) adriver licence disqualification order;
(d) areparation order;
(e) a nonassociation order;
() a placerestriction order;
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31

(2)

D)

(2)

() an order (however described) imposing another penalty
available under any other territory law.

However, the court must not make an order that forms part of the
combination sentence unless the court would have power to make the
order otherwise than as part of a combination sentence.

Combination sentencesd start and end

For a combination sentence, a court may set the start or end of the
period of any part of the sentence, or of any order forming part of the
sentence, by refence to anything the court considers appropriate,
including, for examplé

(a) a stated day; or
(b) the lapse of a stated period of time; or

(c) whenever a stated event happens, or whenever the earlier or later
of 2 or more stated events happens.

Example for par (c)
a 5year combination sentence consisting of the following orders:
1 an order for imprisonment for 3 years with-gg&ar nonparole period

1 a good behaviour order for 2 years stated to start at the end of the
sentence of imprisonment

1 a plae restriction order for 1 year stated to start at the end of the
sentence of imprisonment

However, the court must not set the start of the period of any part of
the sentence that is a good behaviour order on a day when the offender
may be serving a pied of full-time detention or may be on parole.
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Chapter 4 Sentencing procedures
generally
Part 4.1 General principles
32 Power to reduce penalties

(1) If, under aterritory law, an offender is liable to imprisonment for life,
a court may neverthelessipose a sentence of imprisonment for a
stated term.

(2) If, under a territory law, an offender is liable to imprisonment for a
stated term, a court may nevertheless impose a sentence of
imprisonment for a lesser term.

(3) If, under a territory law, amoffender is liable to a fine of a stated
amount, a court may nevertheless make a fine order for a lesser
amount.

(4) This sectiod
(a) is not limited by any other provision of this chapter; and

(b) does not limit any discretion the court has, apart fitbins
section, about the imposition of penalties.

33 Sentencingd relevant considerations

(1) In deciding how an offender should be sentenced (if at all) for an
offence, a court must consider whichever of the following matters are
relevant and known to theurt:

(a) the nature and circumstances of the offence;
(b) any other offences required or allowed to be taken into account;

(c) if the offence forms part of a course of conduct consisting of a
series of criminal acts of the same or a similar cha@dtes
course of conduct;
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(d) if the personal circumstances of any victim of the offence were
known to the offender when the offence was committdte
circumstances;

(e) any injury, loss or damage resulting from the offence;

(H the effect of the offencen the victims of the offence, the
victimsd families and anyone
impact statement;

Note 1 For who may make a victim impact statement, see s 49.

Note 2 The court must not draw any inference about the harm suffered by
a victim fromthe fact that a victim impact statement is not given
to the court in relation to the offence (se&391) (b)).

(g) if a victim of the offence was a preghant wordan

() whether the offender knew, or ought reasonably to have
known, that the woman was greant; and

(i) whether the offender intended to cause, or was reckless
about causing, loss of or harm to the pregnancy; and

(iif) the loss of or harm to the pregnancy; and

(iv) whether the offender intended to cause, or was reckless
about causing, théeath of or harm to a child born alive as
a result of the pregnancy; and

(v) the death of or harm to a child bornvalias a result of the
pregnancy;

(h) any action the offender may have taken to make reparation for
any injury, loss or damage resultirrgrh the offence;

(i) the degree of responsibility of the offender for the commission
of the offence;

() a plea of guilty by the offender (see section 35);

(k) any assistance by the defence in the administration of justice
(see section 35A);
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()

(m)

(n)
(0)

(9))

(@)

(r)

()
(t)

(u)

v)

any assistance by the offender to law enforcement authorities
(see section 36);

the cultural background, character, antecedents, age and
physical or mental condition of the offender;

the financial circumstances of the offender;

under
on

the probable effect that any sentence or order
consideration would have
dependants;

any

whether the offender was affected by alcohol or a controlled
drug when the offence was committed and the circumstances in
which the offender became affected;

the degree to which the offence was the result of provocation,
duress or entrapment;

whether the recording of a conviction or the imposition of a
particular penalty would be likely to cause particular hardship to
the dfender;

any jury recommendation for mercy;

whether the offender is voluntarily seeking treatment for any
physical or mental condition that may have contributed to the
commission of the offence;

whether the offender was in a position of trisauthority when
the offence was committed;

the reason or reasons why the offender committed the offence;
whether the offender has demonstrated remorse;

if the offender has complied with an order for assessment,
treatment, referral or maoring by the court alcohol and drug
assessment service under section 40B (Bat fact;

if the Crimes (Restorative Justice) Act
section19 (1) (b) (i) applies to the o&inded that fact;

2004
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Section 33

(20 whether the offender has paid the prescribed penalty in

accordance with any infringement notice served on the offender
for the offence;

Note For when an infringement notice may be withdrawn after it has
been paid, see thdagistrates Court Act 1938 127 and thRoad
Transport (General) Act 199% 36

(za) current sentencing practice.

Note See s 133D for additional considerations that apply in sentencing a young
offender.

(2) Without limiting subsection (1), in deciding whether a good
behaviour order is an appropriate penalty for an offence, the court
must consider the nature and seyauitthe conditions that may apply
to the offender under the order.

(3) Subsections (1) and (2) do not limit the matters a court may consider
in deciding how an offender should be sentenced (if at all) for an
offence.

(4) The fact that any relevant factis known to the court does not require

the court to increase or reduce the severity of the sentence for the
offence.

(5) In this section:
defencemean$
(@) any lawyer representing the offender; or

(b) if the offender is not legally represendethe ofender.
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Section 34

34
1)

)

Sentencingd irrelevant considerations

In deciding how an offender should be sentenced (if at all) for an
offence, a court must not increase the severity of the sentence it would
otherwise have imposed because of any of the following:

(a) alaw that has not commenced,;

(b) any alleged offences that the offender has not admitted in
accordance with section 57 (Outstanding additional offences
taken into account in sentencing);

(c) that the offender chose not to give evidence on oath;

(d) thatthe offender may have committed perjury or been guilty of
contempt of court during the proceeding;

(e) the offenderds behaviour in court,;

(H that the offender chose to plead not guilty;

(g) that the offender did not comply with an order for assessment
treatment, referral or monitoring by the court alcohol and drug
assessment service under section 40B (2);

(h) that the offender chose not to take part, or chose not to continue
to take part, in restorative justice for the offence under the
Crimes (Restorative Justice) Act 2004

In deciding how an offender should be sentenced for an offence, a
court must not reduce the severity of a sentence it would otherwise
have mposed becaude

(a) the offence is a family violence offence; or

(b) a family violence order under thi&amily Violence Act 2016r
a protection order under tli@omestic Violence and Protection
Orders Act 2008repealed) is in force against the offender in
relation to the family violence offence; or
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Section 34A

(c) of an automatic forfeiture of property, a forfeiture orde a
penalty order under theConfiscation of Criminal Assets
Act2003

34A Sentencingd sexual offences against children
For a sexual offence against a child, a aburt

(@) must sentece the offender in accordance with sentencing
practice, including sentencing patterns, at the time of
sentencing; and

(b) must not reduce the severity of a sentence it would otherwise
have imposed on an offender because the offender has good
character,a t he extent t hat the offen
enabled the offender to commit the offence.

Examplesd par (b)

1 The offenderds good character was one 1
to supervise children on a camp. The offender began to establish a
relationship with children at the camp to obtain their compliance in acts
of a sexual nature.

2 A childbdés parents trusted the offender
of fenderd6s authority in their communit:
the community in pat because of the offenderds
offender sexually abused the child including while the child was in the
of fender 6s care.

Note A sentence is limited to the maximum sentence that applied to the
offence when it was committed (sé®man Rights Act 2004
s25(2)).

35 Reduction of sentenced guilty plea
(1) This section appliesadf
(&) an offender pleads guilty to an offence; and

(b) based on the informatiocurrently available to the court, the
court considers that there is a real likelihood that it will sentence
the offender to imprisonment.
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Section 35

(2) In deciding how the offender should be sentenced (if at all) for the
offence, the court must consider the follagimatters:

(a) the fact that the offender pleaded guilty;

(b) when the offender pleaded guilty, or indicated an intention to
plead guilty;

(c) whether the guilty plea was related to negotiations between the
prosecution and defence about the chargehictwthe offender
pleaded guilty;

(d) the seriousness of the offence;

(e) the effect of the offence on the victims of the offence, the
victimsd families and anyone el se
Impact statement.

Note For who may make a victim impact staterhesee s 49.

(3) The court may impose a lesser penalty (including a shorter nonparole
period) on the offender than it would otherwise have imposed if the
offender had not pleaded guilty to the offence.

(4) However, in deciding any lesser penalty, thertmust not make any
significant reduction for the fact that the offender pleaded guilty if,
based on established facts, the cour
case for the offence was overwhelmingly strong.

(5) Forsubsection (2) (b), the earliettive proceeding that the guilty plea
is made, or indication is given that it will be made, the lesser the
penalty the court may impose.

(6) Alesser penalty imposed under this section must not be unreasonably
disproportionate to the nature and circumstasnof the offence.
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(7) In this section:

available documentsin relation to the offencaneans any of the
following:

(a) any written statements or admissions made for use as evidence
at a trial that would have been admissible as evidence @ighe
for the offence;

(b) depositions taken at any committal proceeding for the offence;

(c) any written statements or admissions used as evidence in any
committal proceeding for the offence;

(d) any other relevant written documents.

defencemean$

(a) the offender; or

(b) any lawyer representing the offender.

established factsneans facts establisheddy
(a) evidence given at the trial; or

(b) available documents; or

(c) admissions by the offender; or

(d) submissions made by tipeosecution or defence.
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Section 35A

35A

(1)

(2)

3)

(4)

(5)

Reduction of sentenced assistance in administration of
justice

This section appliesaf
(a) an offender is convicted or found guilty of an offence; and

(b) before or after the conviction or finding of guilt, the defence
assisted in the administration of justice for the offence.

Exampled par (b)
an admission made by the defencefpia or during a trial

A court may impose a lesser penalty (including a shorter nonparole
period) on the offender than it would otherwisaré imposed having
regard to the degree of assistance provided in the administration of
justice.

A lesser penalty imposed under this section must not be unreasonably
disproportionate to the nature and circumstances of the offence.

For this sectin, assistance in the administration of justide

(&) includes a prerial disclosure by the defence; but

(b) does not include assistaidce
(i) consisting only of a plea of guilty under section 35; or
(i) given to law enforcement authorities under sec86.

In this section:

defencemean$

(a) the offender; or

(b) any lawyer representing the offender.
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36 Reduction of sentenced assistance to law enforcement
authorities

(1) This section appliesaf
(a) an offender is convicted or found guilty of affience; and

(b) the offender assisted, or undertook to assist, law enforcement
authorities i

(i) preventing, detecting or investigating the offence or any
other offence; or

(i) aproceeding in relation to the offence or any other offence.

(2) A court may impose a lesser penalty (including a shorter nonparole
period) on the offender than it would otherwise have imposed having
regard to the degree of assistance provided, or undertaken to be
provided, to law enforcement authorities.

Note The DPP mayappeal against the reduced sentence if the offender does
not comply with the undertaking (see s 137).

(3) In deciding whether to impose a lesser penalty for the offence, and
the nature and extent of the penalty to be imposed, the court must
consider thdollowing matters:

(a) the effect of the offence on the victims of the offence, the
victimsd families and anyone
impact statement;

Note For who may make a victim impact statement, see s 49.

(b) the significance and usefulness ot he of f ender &s
law enforcement authorities, taking into account any evaluation
by the authorities of the assistance provided or undertaken to be
provided;

(c) the truthfulness, completeness and reliability of any information
or evidence mvided by the offender;
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General principles Part 4.1

Section 37

(d the nature and extent of the offe
assistance;

(e) the timeliness of the assistance or undertaking to assist;

(H any benefits that the offender has gained or may gain because of
the assistance andertaking to assist;

(g) whether the offender will suffer harsher custodial conditions
because of the assistance or undertaking to assist;

(h) any injury suffered by the offend:¢
any danger or risk of injury to the offenderr t he of fender
family, because of the assistance or undertaking to assist;

(i) whether the assistance or promised assistance is in relation to
the offence for which the offender is being sentenced or an
unrelated offence;

(j) if the offender is to gge a sentence of imprisonménthe
likelihood that the offender will commit further offences after
release from imprisonment.

(4) Alesser penalty imposed under this section must not be unreasonably
disproportionate to the nature and circumstances afffaece.

37 Reduction of sentenced statement by court about penalty

(1) This section applies if a court imposes a lesser penalty for an offence
under sectiord5 (Reduction of sentengeguilty plea) section35A
(Reduction of sentendeassistance in administiion of justice)or
section36 (Reduction of sentengeassistance to law enforcement
authorities).

(2) The court must stade

(@) the penalty (including any shorter nonparole period) it would
otherwise have imposed; and

(b) if the lesser penalty is imposed undsection35A or
section360 the reason for the imposition of the lesser penalty.
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Part 4.1

General principles

Section 38

38

(1)

(@)

39
1)

)

Sentences of imprisonment and uncompleted young
offender orders

This section applies in relation to an adult offender if, atithe bf
sentencing

(a) the adult offender is serving a sentence that was imposed on the
person as a young offender (fhr@vious sentengeand

(b) the court is imposing a sentence that would be likely to bring the
offender into contact with othadult offenders.

The courd

(@) must, in deciding the term of the sentence, consider any
remaining period during which the previous sentence would
remain in force if not discharged under paragraph (b); and

(b) may, if appropriate, discharge the pgoais sentence.

Judgment after sentence deferred

If an offender is convicted of an offence and sentence is deferred, the
court before which the offender was tried, or the Supreme Court, may
sentence the offender for the offence at any time aftesvard

This section does not apply if the court has made a deferred sentence
order.

Note Under a deferred sentence order, sentencing is deferred to a stated time
(see 27) unless the order is cancelled (see s 133).
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Pre-sentence reports Part 4.2
Section 39A
Part 4.2 Pre-sentence reports
39A Meaning of assessord pt 4.2
In this part:
assessomean$
(a) a public servant whose functions include preparingspréence
reports; or
(b) a person with similar functions under the law of a State.
Note Stateincludes the Northern Territory (seegislation Act dict, ptl).
40 Applicationd pt 4.2
This part applies if either of the following applies to a person (the
offender):
(a) a cout finds the offender guilty of an offence;
(b) the offender indicates to a court an intention to plead guilty to
an offence.
40A Pre-sentence report matters
For this part, each of the following ipee-sentence report mattemn
relation to the offender:
@ the offenderds age;
(b)) t he offenderdéds soci al hi story and
background);
(c the offenderds medical and psychi e
(d the offenderdés educational backagr c
(e) t he of fmeloychenthtery; e
(H the extent to which the offender is complying, or has complied,
with any sentence;
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Part 4.2 Pre-sentence reports

Section 40A

(g the offenderdés financial <circumst &
(h) any special needs of the offender;

(i) any courses, programs, treatment, therapy or other asgstan
that is available to the offender and from which the offender may
benefit;

() any risk assessments made of the likelihood that the offender
will commit further offences or of things (including
circumstances) that may make the offender more likely to
commit further offences;

(k) whether the offendér
() is addicted to, or misuses, alcohol or a controlled drug; and

(i) has been assessed, treated or monitored bycdiet
alcohol and drug assessment service under section 40B;

() the opinion ofthe assessor preparing a-gentence report for
the offender in relation to an offence, and the basis for the
opinion, about the following:

) the offendero6s attitude to the ¢

(i) the need to protect victims of the offence from violence or
harassment by the offender;

(i) anything that may make the offender more likely to commit
further offences;
Examplesd par (iii)
1 dependence on alcohol or a controlled drug
2 agambling addiction
3 association with particular people

(iv) the likelihood hat the offender may commit further

offences;
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Section 40B

40B

(1)

(@)

(3)

(4)

(5)

(v) whether it would be appropriate to refer the offender for
restorative justice under th@rimes (Restorative Justice)
Act 2004

Note See s 133E for additional psentence report matters for young
offenders.

Pre-sentence report mattersd court alcohol and drug
assessment service

This section applies if theffenderis addicted to, or misuses, alcohol
or a controlled drug.

Before sentencing the offender, a court may order that the offender

(&) be assessed by the court alcohol and drug assessment service
(CADAYS); and

(b) comply with any treatment, referral to treatment or monitoring
by CADAS as a result of the assessment.

A court must not make an order under subsectionvjout the
of fender s consent .

In making an order under subsection (2), thetomay also order that
the offender comply with any reasonable direction given by the
directorgeneral of the administrative unit responsible for the
administration of the&Correctiors Management Act 200i relation

to the assessment, treatment, referral or monitoring

If the court makes an order under subsection (2), the court may make
an order requiring a clinician from CADAS to appear before the court
at the time anglace stated in the order for the sentencing of the
offender.

R49
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Chapter 4 Sentencing procedures generally

Part 4.2 Pre-sentence reports
Section 41
41 Pre-sentence reportsd order

(1) This section appliesaf
(a) the Magistrates Coudt

() finds an offender guilty of an offence in a proceeding
before the court; or

(i) acceptsanoffendéers gui |l ty plea for an of

(b) the Magistrates Court commits an offender to the Supreme
Court for sentence; or

Note The Magistrates Court may commit a person to the Supreme Court
for sentence under thdagistrates Court Act 193G 92A.

(c) the Supreme Coudt

() finds an offender guilty of an offence in a proceeding
before the court; or

(i) accepts an offenderodés guilty pl e
(2) If subsection (1fb) applesd the Magistrates Court may
(a) order a presentence report in relation to the offender; and

(b) order the directegeneral to provide a copy of the report to the
Supreme Court or any other person.

(3) If subsection (1) (a) or (@pplied the court mag
(a) order a presentence report in relation to the offender; and
(b) adjourn the proceeding for the report to be prepared; and

(c) order the director general to provide a copy of the report to the
court or any other person.

Note If a form is approved under tl@&ourt Procedures Act 200fér an
order under this section, the form must be used
(seethatAct, s 8 (2)).
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Pre-sentence reports Part 4.2

Section 42

(4)

()

(6)

(7)

(8)

42
1)

However, the court must order tltrectorgeneralto prepare a
pre-ssentence report before sentencing the offender to serve all or any
part of a sentence By

(& community service work under a good belaviorder; or

(b) undertaking a rehabilitation program under a good behaviour
order.

The court order for the preparation of a-pestence report may state
1 or more presentence report matters, or any other matter, that the
report must address.

Subsection4) (b) does not apply if relevant sentencing information,
under section 9{Good behaviour ordedsrehabilitation progrants
suitability), is already before the court.

The directorgeneralmust arrange for an assessor to prepare a
pressentewe report ordered by the court.

In this section:
director-generalmean$

(a) for areport about a young offen@ethe CYP directorgeneral
and

(b) for any other repod& the directorgeneralresponsible for this
Act.

Pre-sentence reports by assessors

A pre-sentence report must add@ss

(a) each presentence report matter, or any other matter, stated in
the court order for the report; and

(b) any other presentence report matter, or any other matter, that,
on investigation, appears toet assessor to be relevant.
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Section 42

(2) If a court order directs that a psentence report deal with an
of fender6s suitability for da deferre

(a) address the matters mentioned in section 116 (1) (Deferred
sentence ordedseligibility); and

(b) i nclude the assessd@rds recommendat

) the offenderds suitability for
(i) any condition that might be included in a deferred sentence
order.
(3) If a court order directs that a psentence reportleal with an
of fender 6s suitability for serving
community service work under a good behaviour order, the report
must alsd

(a) address the matters mentioned in sectio{@®@od behaviour
order® community servicé pre-senence report mattersand

() include the assessdrdé6s recommendat

i) the offenderdés suitability for
sentence by community service work under a good
behaviour order; and

(i) any condition that might be appropridte a community
service condition.

(4) If a court order directs that a psentence report deal with an
of fender 6s suitability for serving
undertaking a rehabilitation program under a good behaviour order,
the report musals@®

(a) address the matters mentioned in sectiof{@®8&od behaviour
order® rehabilitation progrants presentence report matteys)
and
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Section 43

(b) include the assessdrod6s recommendat

) the offenderdés suitability for
sertence by undertaking a rehabilitation program under a
good behaviour order; and

(i) any condition that might be appropriate for a rehabilitation
program condition.

43 Pre-sentence reportsd powers of assessors
(1) In preparing the prsentence report fahe offender, the assesdor

(@ may conduct any investigation the assessor considers
appropriate; and

(b) may ask any of the following to provide information:
(i) an administrative unit;
(i) aterritory authority;
(i) a statutory officeholder;

(iv) for areport for a young offendra parent or anyone else
who has parental responsibility for the young offender
under theChildren and Young People Act 2008

(v) for a report fo an offender to be sentenced fofamily
violenceoffenced an approved crisis support organisation
under theDomestic Violence Agencies A&86

(vi) avictim of the offence;
(vii) any other entity.

(2) However, an assessor may make a request under
subsectior{l) (b) (iv) in relation to a young offender who is an adult
only with the young offenderds conse
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Chapter 4 Sentencing procedures generally
Part 4.2 Pre-sentence reports
Section 44
(3) If an entity mentioned in subsection (1) (b) (i), (ii) or (if)asked to

provide information, the entity must promptly comply with the
request.

(4) If an entity gives information honestly and with reasonable care in
response to a request under subsection (1), the giving of the
information is nod
(a) a breach ofanfidence, professional etiquette, ethics or a rule of

professional misconduct; or
(b) a ground for a civil proceeding for defamation, malicious
prosecution or conspiracy.

(5) This section does not limit any other power of the assessor to obtain
informaion for the purposes of the psentence report.

(6) A regulation may make provision in relatiordto
(a) the preparation and provision of pgentence reports; and
(b)) t he conduct of assessments of

deferred sentence orderto serve a particular kind of sentence
(including akind mentioned in section 41 )(4Presentence
report® order)).

(7) In this section:
information includes a document.

44 Pre-sentence reportsd provision to court
The presentence report may lggven to the court either orally or in
writing.
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Section 46

46 Pre-sentence reportsd cross-examination

(1) The prosecutor and the defence may cessmine the assessor on
the presentence report given to the court by the assessor.

(2) In this section:
defencemean$
(&) any lawyer representing the offender; or
(b) if the offender is not legally represendethe offender.
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Section 46A

Part 4.2A Intensive correction
assessments

46A Meaning of assessord pt 4.2A
In this part:
assessomean$

(&) a public servant whoskinctions include preparing intensive
correction assessments; or

(b) a person with similar functions under the law of a State.
Note Stateincludes the Northern Territory (seegislation Act dict, ptl).

46B Applicationd pt 4.2A

This part applies if either of the following applies to a person (the
offender):

(&) a court finds the offender guilty of an afitee;
(b) the offender indicates to a court an intention to plead guilty to
an offence.
46C Intensive correction assessmentsd order
(1) This section appliesadf
(a) the Magistrates Coudt

() finds an offender guilty of an offence in a proceeding
beforethe court; or

(i) accepts an offenderoés guilty pl e

(b) the Magistrates Court commits an offender to the Supreme
Court for sentence; or

Note The Magistrates Court may commit a person to the Supreme Court
for sentence under tiMdagistrates Court Act 193% 92A.
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Section 46C

(c) the Supreme Coudt

() finds an offender guilty of an offence in a proceeding
before the court; or

(i) accepts an of f eamdfienrcéds gui l ty pl e
(2) If subsection (1) (b) applies, the Magistrates Courtdnay

(a) order an intensive correction assessment in relation to the
offender; and

(b) order the directegeneral to provide a copy of the assessment to
the Supreme Court or any othgarson.

(3) If subsection (1) (a) or (c) applies, the court thay

(&) order anintensive correction assessment relation to the
offender; and

(b) adjourn the proceeding for the assessment to be prepared; and

(c) order thadirectorgeneral to provide a copy of the assessment to
the court or any other person.

(4) However, the court must order the direeg@neral to prepare an
intensive correction assessméfore sentencing the offender to a
sentence of imprisonment by @misive correction.

(5) The directorgeneral must arrange for an assessor to prepare an
intensive correction assessment ordered by the court.

(6) The intensive correction assessment must address the matters
mentioned in section 46D.
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Sentencing procedures generally

Part 4.2A Intensive correction assessments
Section 46D
46D Intensive correction ordersd intensive correction

assessment matters

For sect i
suitability to serve a

on 46C (6), t he matters
sentence by intensive correction order are the

matters mentioned in table 46D, column 2.

Table 46D Assessment of suitabilityd intensive correction order

column 1 column 2 column 3
item matter indication of unsuitability
1 degree of dependence major problem with alcohol or a controlled drug
on alcohol or a
controlled drug
2 psychiatric or majorpsychiatric or psychological disorder
psychological
condition
3 medical condition potential unfitness to comply with an intensive
correction order
4 criminal record and serious criminal record or substantial noncomplianc
response to previous | with previous courbrders
court orders
5 employment and potential impracticability of compliance with intensiv
personal circumstance correction order
6 participation and substantial noncompliance with assessment
degree of compliance
with intensive
correction assessment
7 living circumstancesof me mber of offender ds ho
the offender living with the offender while the offender is serving
intensive correction
someone with parental responsibility or guardianshi
for a person who is a member of theeoff d e r 6 s
household does not consent to the person living wit
the offender while the offender is serving intensive
correction
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Intensive correction assessments Part 4.2A
Section 46E
46E Intensive correction assessmentsd powers of assessors

(1) In preparing theéntensive correction assessmémtthe offender,he
assessor may

(&) conduct any investigation the assessor considers appropriate;
and

(b) ask any of the following to provide information:
() an administrative unit;
(i) aterritory authority;
(i) a statutory officeholder;

(iv) for an assessment for an offender to be sentenced for a
family violence offencé an approved crisis support
organisation under theDomestic Violence Agencies
Act 1986

(v) avictim d the offence;
(vi) any other entity.

(2) If an entity mentioned in subsection (1) (b) (i), (ii) or (iii) is asked to
provide information, the entity must promptly comply with the
request.

(3) If an entity gives information honestly and with reasonaialies in
response to a request under subsection (1), the giving of the
information is nod

(&) a breach of confidence, professional etiquette, ethics or a rule of
professional misconduct; or

(b) a ground for a civil proceeding for defamation, malicious
prosecution or conspiracy.

(4) This section does not limit any other power of the assessor to obtain
information for the purpose of thietensive correction assessment
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Section 46F

(5) A regulation may make provision in relation to the preparation and
provision ofintensive correction assessments

(6) In this section:

information includes a document.

46F Intensive correction assessmentsd provision to court
Theintensive correction assessmamy be given to the court either
orally or in writing.

46G Intensive correction assessmentsd cross-examination

(1) The prosecutor and the defence may cessmine the assessor on
theintensive correction assessmgivien to the court by the assessor.

(2) In this section:
defencemean$
(&) any lawyer representing the offender; or
(b) if the offender is not legally represendethe offender.
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Section 46H
Part 4.2B Drug and alcohol treatment
assessments
46H Meaning of assessord pt 4.2B
In this part:
assessomean$
(a) a public servant whose functions include preparing drug and
alcoholtreatment assessments; or
(b) a person with similar functions under the law of a State.
Note Stateincludes the Northern Territory (seegislation Act dict, ptl).
46| Applicationd pt 4.2B
(1) This part applies &
(a) either of the following applies to a person who is an adult (the
offender):
(i) the offender pleads guilty to an offence;
(i) the offender indicates to the court an intention to plead
guilty to an offace; and
(b) the offence is an eligible offence.
(2) In this section:
eligible offenc® see section 12A (9).
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Part 4.2B Drug and alcohol treatment assessments
Section 46J
46J Drug and alcohol treatment assessmentsd order

(1) This section applies if the court is considering whether to make a drug
and alcohol treatmérmrder for an offender.

(2) The court mag

(@) order an assessment of the offenderdfag and alcohol
treatment assessmenand

(b) adjourn the proceeding for the assessment to be prepared; and

(c) order the responsible directgeneral to provide aopy of the
assessment to the court or any other person.

(3) However, the court must order the responsible diregtoeral to
prepare the drug and alcohol treatment assessment before making a
drug and alcohol treatment order.

(4) The responsible direat-general must arrange for an assessor to
prepare a drug and alcohol treatment assessment ordered by the court.

(5) The drug and alcohol treatment assessment must address the matters
mentioned in section 46K.

(6) In this section:
responsibladirector-generalmeans 1 or both of the following:
() the health directegeneral;

(b) the directorgeneral responsible for this Act.
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Drug and alcohol treatment assessments Part 4.2B
Section 46K
46K Drug and alcohol treatment assessmentsd drug and

alcohol treatment assessment matters

For section 46J (5),thematts f or assessing the off
to comply with a drug and alcohol treatment order are the matters
mentioned in table 46K, column 2.

Table 46K  Assessment of suitabilityd drug and alcohol treatment order

column 1 column 2 column 3

item matter indication of unsuitability

1 degree of dependence major problem with alcohol or a controlled drug
on alcohol or a unlikely to change under drug and alcohol treatmen
controlled drug order

2 psychiatric or majorpsychiatric or psychological disorder likely to
psychological prevent compliance with a drug and alcohol treatme
condition order

3 medical condition medical condition likely to prevent compliance with

drug and alcohol treatment order

4 criminal record and serious criminal record or substantial noncomplianc
response to prévus with previous court orders
court orders

5 employment and potential impracticability of compliance with a drug
personal circumstance and alcohol treatment order

6 participation and substantial noncompliance with assessment
degree otompliance
with drug and alcohol
treatment assessment

7 living circumstances ol inability or refusal to live in ACT

the offender member of offendero6s ho
living with the offender whilehe offender is subject ti
a drug and alcohol treatment order
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Part 4.2B Drug and alcohol treatment assessments
Section 46L
46L Drug and alcohol treatment assessmentsd powers of
assessors

(1) In preparing thedrug and alcohol treatment assessmientthe
offender, the assessor nday

(a) investigate any matter the assor considers appropriate; and

(b) ask any of the following to provide information for the purpose
of the assessment:

(i) an administrative unit;
(i) a territory authority;
(i) a statutory officeholder;

(iv) for an assessment for an offender to be sentenced for a
family violence offenc& an approved crisis support
organisation under theDomestic Violence Agencies
Act1986

(v) avictim d the offence;
(vi) any other entity.

(2) If an entity mentioned in subsection (1) (b) (i), (ii) or (iii) is asked to
provide information, the entity must comply with the request as soon
as practicable.

(3) If an entity gives information honestly andtiwireasonable care in
response to a request under subsection (1), the giving of the
information is nod

(a) a breach of confidence, professional etiquette, ethics or a rule of
professional misconduct; or

(b) a ground for a civil proceeding for defamatiomalicious
prosecution or conspiracy.
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Section 46M

(4) This section does not limit any other power of the assessor to obtain
information for the purpose of the drug and alcohol treatment
assessment.

(5) A regulation may make provision in relation to the preparadiach
provision of drug and alcohol treatment assessments.

(6) In this section:

information includes a document.

46M Drug and alcohol treatment assessmentsd provision to
court

The drug and alcohol treatment assessment may be given to the court
either orallyor in writing.

46N Drug and alcohol treatment assessmentsd
cross-examination

(1) The prosecutor and the defence may cessnine the assessor who
prepared the drug and alcohol treatmassessmengiven to the
court.

(2) In this section:
defencemean$
(&) any lawyer representing an offender; or

(b) if the offender is not legally represendethe offender.
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Section 47

Part 4.3 Victim impact statements

47 Definitionsd pt 4.3
In this part:
because qgfan offence, meafs

(a) as aresult of, or in the course thie commission of the offence;
or

(b) in the course of assisting a police officer in the exercise of the
of ficerds power to arrest a person
to prevent the offence.

harm include$

(&) physical injury; and

(b) mental injuy or emotional suffering (including grief); and
(c) pregnancy; and

(d) economic loss; and

(e) substantial impairment of rights accorded by law.
victim, of an offence, meads

(&) a person (grimary victim) who suffers harm because of the
offence; or

(b) if a primary victim dies because of the offeéca person who
was financially or psychologically dependent on the primary
victim i mmediately before the prir

victim impact statemenffor an offence, means a statement made by
or for avictim of the offence that contains details of any harm
suffered by the victim because of the offence.
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Section 48

48 Applicationd pt 4.3
This part applies in relation to an offence if the offenée is
(&) an offence punishable by imprisonment for longer than 1 year;
or
(b) another offence prescribed by regulation.
49 Victim impact statementsd who may make
(1) The following people may make a victim impact statement for the
offence:
(a) a victim of the offence;
(b) a person who has parental responsibility for a viabirthe
offence;
(c) a close family member of a victim of the offence;
(d) a carer for a victim of the offence;
(e) a person with an intimate personal relationship with a victim of
the offence.
(2) In this section:
parental responsibility see the Children and Young People
Act 2008 division 1.3.2
50 Victim impact statementsd oral or written
A victim impact statement for the offence may be made as
(a) a written stadment signed by or for a victim of the offence; or
(b) astatement given orally in court by or for a victim of the offence.
R49 Crimes (Sentencing) Act 2005 page 69
08/04/20 Effective: 08/04/20-13/05/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2008-19
http://www.legislation.act.gov.au/a/2008-19

Chapter 4

Sentencing procedures generally

rel at i

and

Part 4.3 Victim impact statements
Section 51
51 Victim impact statementsd form and contents

(1) A victim impact statement for the offence must identify the victim to
whom it rdates.

(2) The statement must include the full name of the person who makes
the statement.

(3) If the person who makes the statement is not the victim (or the
victimds rdepresentative)

(a) the statement must indicate that the victim does not objdoe to t
statement being made to the court; and

(b) if practicable, the victim (or representative) must sign the
statement, or make a separate written or oral statement to the
court, to verify that the victim does not object.

(4) If the victim to whom the statnent relates is not a primary victim,
the statement must identify the primary victim and state the nature
and | ength of the victimds

(5) If the statement is made by a person who is not the victim, the
statement musi ndi cate the natur e
relationship with the victim.

(6) The statement may contain photographs, drawings or other images.

(7) The statement must not contain anything that is offensive,
threatening, intimidating or harassing.

(8) This section does not prevent a victim impact statement being made
by or for more than 1 victim.

52 Victim impact statementsd use in court

(1) A victim impact statement may de
(a) tendered to the court; or
(b) made orally in court; or
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Section 52

(c) read out in ourt by the person who made the statement or
someone else (whether or not the statement is tendered to the
court).

(2) The statement may be given when the court considers apprépriate
(a) after any of the following:
() the offender has pleadedilty to the offence;
(i) the court has found the offence proyed

(i) the offender has been found guilty or convicted of the
offence; and

(b) before the offender is sentenced.

(3) The court must allow the statement to be read out in court if tkerma
of the statement wishes the statement to be given to the court in that
way.

(4) Subsection (5) applies to a maker of a statement, if a special
requirement for giving evidende

(a) applied to the maker giving evidence in the proceeding to which
thestatement relates; or

(b) would have applied to the maker had the maker given evidence
in the proceeding.

(5) If the maker of the statement wishes, the special requirement applies
to the maker reading out the maker 6s
were a witness giving evidence in the proceeding.

(6) In this section:

special requirementfor giving evidence, means any of the following
provisions under thEvidence (Miscellane@uProvisions) Ac1991

(@) part 2.2 (Evidence of childrénaudiovisual links);

(b) division 4.3.2 (Special requiremedtgeneral);
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Sentencing procedures generally
Victim impact statements

53

(1)

(2)

3)

(4)

(c) division 4.3.5 (Giving evidence by audiovisual link);

(d) section 101 (Child or witness with disability may havepsarp
person in court);

(e) section 102 (Witness with vulnerability may give evidence in
closed court).
Victim impact statementsd effect

In deciding how the offender should be sentenced (if at all) for the
offence, the coud

(&) must consider anyictim impact statement given to the court in
relation to the offence; and

(b) must not draw any inference about the harm suffered by a victim
from the fact that a victim impact statement is not given to the
court in relation to the offence.

A victim impact statement must not be given in writing to the court
unles®

(@) the statement is made in accordance with section 51 (Victim
impact statemendsform and contents); and

(b) a copy of the statement has been given to the defence.

Thedefence may crossxamine a person who makes a victim impact
statement on the contents of the statement.

However, if the offender is not legally represented, the offender may
crossexamine the person onlydif

(a) the offender has indicated to the dathe nature of the proposed
crossexamination; and

(b) the court gives the offender leave to cregamine the person.
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Section 53

(5) In this section:
defencemean$
(&) any lawyer representing the offender; or
(b) if the offender is not legally represendethe offender.

given includes made orally in court or read out in court under this
part.
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Section 54

Part 4.4 Taking additional offences into
account

54 Definitionsd pt 4.4
In this part:
additional offencé® see section 55.
list of additional offenced see section 55.
principal offenced see section 55.

sentenceelated orded seesection 55

55 Applicationd pt 4.4
(1) This part applies &

(a) an offender has been convicted or found guilty of an offence (the
principal offencg; and

(b) none of the following orders (each of hish is a
sentencerelated ordej have been made for the offence:

() an order imposing a penalty on the offender;
(i) a deferred sentence order;
(i) a nonconviction order;
(iv) asuspended sentence order; and

(c) the prosecutor files in the court sentencing the offender a
document (thelist of additional offence¥ that lists other
offences (each of which is amdditional offence allegedly
committed by the offender.

(2) However, this part does not apply in relatio an offence punishable
by life imprisonment.
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Section 56

56

57

(1)

(2)

(1)

)

3)

List of additional offences
The list of additional offences must

(a) indicate that the offences listed are offences that the offender
wants the court to take into account in making a sentesiaied
order for the principal offence; and

(b) be signed by the director of public prosecutions and the
offender.

A copy of the list of additional offences must be given to the offender.

Outstanding additional offences taken into account in
sentencing

Before making a sentencelated order for the principal offence, the
court must ask the offender whether the offender wants the court to
take any of the additional offences into account in relation to the
principal offence.

The court may takan additional offence into account in making a
sentenceaelated order for the principal offencé if

(a) the offender admits guilt to the additional offence; and

(b) the offender confirms that the offender wants the additional
offence to be taken into amaent by the court in relation to the
principal offence; and

(c) the prosecutor consents to the additional offence being taken
into account.

If the court takes an additional offence into account in relation to the
principal offence, any penalty impak#or the principal offence must
not exceed the maximum penalty the court could have imposed for
the principal offence if the additional offence had not been taken into
account.
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Section 58

(4) The court may not take an additional offence into account if the court
does not have jurisdiction to make a senteratated order for the
offence.

(5) For subsection (4), the court is taken to have jurisdiction to make a
sentenceelated order for an additional offence even if the
jurisdiction may only be exercised withthed ender 6 s consent .

(6) To remove any doubt, subsection (4) does not prevent the Supreme
Court from taking a summary offence into account.

58 Ancillary orders relating to offences taken into account in
sentencing

(1) This section applies if the court taken additional offence into
account in making a sentencslated order for the offender for the
principal offence.

(2) The court may make any ancillary order that it could have made if it
had convicted the offender of the additional offence when it tloek
offence into account.

(3) To remove any doubt, the court may not make a separate sentence
related order for the additional offence.

(4) The offender has the same rights of appeal in relation to the making
of the ancillary order as the offender wotlave had if the order had
been made on the conviction of the offender for the additional
offence.

(5) This section is subject to section 134 (Operation of ancillary and
restitution orders).

(6) In this section:

ancillary orderd see section 18 (5).
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Section 59

59

(1)

(2)

3)

(4)

(5)

(6)

60
1)

(2)

Consequences of taking offences into account in
sentencing

This section applies if the court takes an additional offence into
account for the principal offence.

The court must certify, on the list of additional offences, that the
additional offence has been taken into account.

A proceeding must not be started or continued in relation to the
additional offence unless the conviction or finding of guilt for the
principal offence is reversed or set aside.

Subsection (3) doasot prevent the court from taking the additional
offence into account if the court, on a later occasion, makes another
sentenceaelated order for the offender, orsentences the offender,

for the principal offence.

The off ender 0 sinralaionitoghe addittonaboffenagu i | t
is not admissible in evidence in a proceeding in relatién to

(a) the additional offence; or
(b) any other offence mentioned in the list of additional offences.

The offender is not, for any purpose, taken toehaeen convicted or
found guilty of the additional offence only because the additional
offence is taken into account.

Evidence of offences taken into account in sentencing

This section applies if the court takes an additional offence into
accountin making a senteneeslated order for the offender for the
principal offence.

The fact that the additional offence has been taken into account is
admissible in a criminal proceeding if

(a) the fact that the offender has been convicted or foundygpfil
the principal offence is admissible in the proceeding; and

R49
08/04/20

Crimes (Sentencing) Act 2005 page 77
Effective: 08/04/20-13/05/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 4 Sentencing procedures generally
Part 4.4 Taking additional offences into account

Section 60

(b) had the offender been convicted or found guilty of the additional
offence, that fact would have been admissible in the proceeding.

(3) For subsection (2), a factasimissiblein a criminal proceeding &
(a) reference may be made to the fact in the proceeding; or
(b) evidence may be given of the fact in the proceeding.

(4) The fact that the additional offence has been taken into account may
be proved in the same way as the findihgult or conviction for the
principal offence.
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Correction and adjustment of penalties Part 4.5
Section 61
Part 4.5 Correction and adjustment of
penalties
61 Reopening proceedings to correct penalty errors
(1) This section applies to a criminal proceeding (including a proceeding

)

3)

(4)

(5)

(6)

on appeal) in which a court las
(&) made a sentenaelated order that is contrary to law; or

(b) failed to make a sentencelated order that is required to be
made by law.

This section applies whether or not anyone has been convicted or
found guilty of an offence in the proaieg.

The court may reopen the proceeding (on the application of a party to
the proceeding, or on its own initiative) and may, after giving the
parties an opportunity to be heard, do either or both of the following:

(a) make a senteneaelated ordethat is in accordance with law;

(b) amend any relevant finding of guilt, conviction, sentence or
order.

For this section, the court may issue a warrant for the arrest of a
person charged in the proceedind if

(a) the court considers that the perseifi not appear unless the
warrant is issued; or

(b) the person fails to appear when the court calls on the person to
appear.

For an appeal under any Act against a sentegle¢ed order made
under this section, the time within which the appeakt be made
starts on the day the order is made.

However, this section does not otherwise affect any right of appeal.
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Section 61

(7) In this section:
sentencerelated orded
(a) seesection 55Applicationd pt 4.4); and

(b) includes an ancillary order withithe meaning of section 58

(Ancillary orders relating to offences taken into account in
sentencing).
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Section 62
Chapter 5 Imprisonment
Part 5.1 Imprisonmentd start and end of
sentences
62 Start and end of sentencesd general rule
(1) A sentence of imprisonment stayts
(&) on the day the sentence is imposed; or
(b) if an offender is not in custodyon the day the offender
becomes subject to lawful custody.
(2) However, subsection (1) is subjecto
(a) the following provisions of this Act:
(i) section 31 (Combinatiosentences start and end);
(i) section 63 (Start of sentenéebackdated sentences);
(i) part 5.3 (Imprisonmedtconcurrent and consecutive
sentences); and
(b) theCrimes (Sentace Administration) Act 2005
(3) A sentence of imprisonment that starts on a day starts at the beginning
of that day.
(4) A sentence of imprisonment that ends on a day ends at the end of that
day.
(5) In this section:
sentence of imprisonmentdoes notinclude a sentence of
imprisonment that is fully suspended.
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Part 5.1 Imprisonmentd start and end of sentences
Section 63
63 Start of sentencesd backdated sentences

(1) The court may direct that a sentence of imprisonment is taken to have
started on a day before the day the sentence is imposed.

(2) Forsubsection (1), the court must take into account any period during
which the offender has already been held in custody in relation to the
offence.

(3) However, subsection (2) does not appky to
(a) a period of custody of less than 1 day; or
(b) a sentece of imprisonment of less than 1 day; or
(c) asentence of imprisonment that is fully suspended; or

(d) the suspended part of a partly suspended sentence of
imprisonment.

(4) If the offender is charged with a series of offences committed on
different accasions and has been in custody continuously since arrest,
the period of custody for subsection (2) must be worked out from the
time of the offenderodés arrest.

(5) Subsection (4) applies even if the offender is not convicted or found
guilty ofd

(a) the dfence for which the offender was first arrested; or

(b) any particular offence or offences in the series.
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Section 64
Part 5.2 Imprisonmentd nonparole
periods
64 Applicationd pt 5.2
(1) This part applies to the following:

(a) a sentence of imprisonmeiniposed by a court on an offender
for an offence, other than an excluded sentence of
imprisonment;

(b) full-time detention ordered under th€rimes (Sentence
Administration) Act 208, sectione5 (2) (b).

Note Under theCrimes (Sentence Administration) Act 20865 (2), an
of fender6s intensive correction
may order any remaiing sentence of the offender to be served by
full-time detention.
(2) In this section:

excluded sentence of imprisonmemean$

(a) a sentence of imprisonment that is fully suspended; or

(b) a sentence of imprisonment suspended under the custodial part
of a drug and alcohol treatment order; or

(c) asentence of imprisonment to be served by intensive correction;
or

(d) a sentence of imprisonment imposed in default of payment of a
fine; or

(e) a sentence of imprisonment imposed for an offence committed
while in lawful custody; or

() a sentence of life imprisonment; or

(g) asentence of imprisonment imposed on a young offender.
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Section 65

Imprisonment
Imprisonmentd nonparole periods

65

(1)

(2)

3)

(4)

(5)

(6)

fined see the Crimes (Sentence Administration) Act 2005
section116A

Nonparole periodsd court to set

This section applies if the court sentences the offender to a term of
imprisonment of 1 year or longer, or 2 or more terms of imprisonment
that total 1 year or longer.

The court must set a period rfanparole period during which the
offender is not eligible to be released on parole.

Note If the offender is released @arole, the sentence is not discharged unless
the parole is completed without the parole order being canciléssl
Crimes (Sentence Administration) Act 208940 and s 160).

When the court sets the nonparole period, the court must state when
the nonparole period starts and ends.

Note A sentence may be backdated to account for time already held in custody
(see s 63).

However, the court may decline to set a nonparole peirod

sentencing the offender if the court considers that it would be
inappropriate to set a nonparole period having regard to the nature of
the offence or offences and the

If the offender is subject to a sentence of life imprieent, the court
must not set a nonparole period for any sentence of imprisonment that
is imposed on the offender.

If the sentence of imprisonment is partly suspended, the period for
which it is suspended must be disregarded for this section.
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Section 66

66

(1)

(@)

3)

(4)

67

Nonparole periodsd setting if sentence currently being
served

This section appliesaf

(a) the offender is serving a sentence of imprisonmentetisting
sentencg and

(b) the offender is sentenced to a further term of imprisonment (the
primary sentere).

Note Pt 5.3 deals with whether the primary sentence is to be served
concurrently or consecutively (or partly concurrently and partly
consecutively) with the existing sentence.

Section 65 (Nonparole periadiourt to set) applies as if the court
that imposes the primary sentence had sentenced the person to
imprisonment for a term equal to the total of the terms of the existing
sentence and the primary sentence.

The imposition of the primary sentence automatically cancels any
nonparole period $dor the existing sentence.

Any nonparole period set for the primary sentence must not make the
offender eligible to be released on parole earlier than if the primary
sentence had not been imposed.

Nonparole periodsd recommended conditions

In sentecing the offender to imprisonment, the court may
recommend conditions for the offende
Note The sentence administration board must have regard to any condition

recommended by the sentencing court (s€eémes (Sentence
Administration) Act 2005 130 (3)).
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Part 5.2

Imprisonmentd nonparole periods

Section 68

68

(1)

(2)

Nonparole periodsd review of decision on nonparole
period

This section applies if the court fails to set, or fails to set properly, a
nonparole period for a sentencf imprisonment.

The court may set a nonparole period on the application of any of the
following people:

(a) the AttorneyGeneral;

(b) the director of public prosecutions;

(c) the secretary of the sentence administration board;
(d) theoffender.
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Imprisonmentd concurrent and consecutive sentences Part 5.3
Section 69
Part 5.3 Imprisonmentd concurrent and
consecutive sentences
Note The Crimes (Sentence Administration) Act 2ppart 7.5A (Parole time
credit) may apply when a primary gence is imposed on an offender for
an offence that was committed while the offender was on parole.
69 Definitionsd pt 5.3
In this part:
existing sentenc@ see section 70 (1).
fined see the Crimes (Sentence Administration) Act 2005
sectionl16A.
primary sentencd see section 70 (1).
70 Applicationd pt 5.3
(1) This part applies to a sentence of imprisonmeptifaary senence
imposed by a court on an offended if
(a) any of the following apply in relation to the offender:

() when the primary sentence is imposed, the offender is
serving another sentence of imprisonment éaisting
sentencg

(i) the offender has baesentenced to another sentence of
imprisonment (also aexisting sentencebut, when the
primary sentence is imposed, the other sentence has not yet
started;

(i) the offender is sentenced to another sentence of
imprisonment (also arxisting sentencein the same
proceeding; and

(b) the existing sentence is for an offence against a territory law;
and
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Section 71

Imprisonment
Imprisonmentd concurrent and consecutive sentences

(2)

71
1)

(2)

(3)

72

(1)

(c) the primary sentence is not fully suspended.
In this section:

sentence of imprisonmerttoes not include any nonparole period that
has been sdébr the primary sentence.

Concurrent and consecutive sentencesd general rule

In the absence of a direction under subsection (2), the primary
sentence must be served concurrently with the existing sentence.

The court may direct that therimary sentence be served
consecutively (or partly concurrently and partly consecutively) with
the existing sentence.

This section is subject to the following provisions:

(a) section 38 (Sentences of imprisonment and uncompleted young
offender ordes);

(b) section 72 (Concurrent and consecutive senténoffences
while in custody or unlawfully absent);

(c) section 73 (Concurrent and consecutive senténtias default
offences);

(d) section 80 (Intensive correction ord&rsoncurrent and
consecutiveeriods).

Concurrent and consecutive sentencesd offences while
in custody or unlawfully absent

This section applies if the primary sentence is imposed on the
offender for any of the following offences:

(a) an offence committed while the offendeasvin lawful custody;

(b) an offence committed while the offender was unlawfully absent
from a correctional centre or other place during the term of the
of fender6s sentence of i mprisonmer
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Section 73

(2)

(3)

(4)

(c) an offence involving an escape from lawful custody.

Example of unlawful absence for par (b)

the offender fails to return to a correctional centre as required after community
service work or approved leave

In the absence of a direction under subsection (3), the primary
sentence must be served consecutively thighexisting sentence of
imprisonment.

The court may direct that the primary sentence be served concurrently
(or partly concurrently and partly consecutively) with the existing
sentence.

Unless the court considers that special circumstanceg, dpglcourt
must not give a direction under subsection (3) if the primary sentence
is an offence that involves causing harm, or threatening to cause
harm, to a corrections officer.

73 Concurrent and consecutive sentencesd fine default
offences

(1) This setion applies if the primary sentence is imposed in default of
payment of a fine.

(2) In the absence of a direction under subsection (3), the primary
sentence must be serded
(a) consecutively with an existing sentence in default of payment of

a fine; anl
(b) concurrently with any other existing sentence.

(3) The court may direct that the primary sentence be served concurrently
or consecutively (or partly concurrently and partly consecutively)
with the existing sentence.
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Section 74
74 Amendment of start of sentences on setting aside or
amending other sentences
(1) If a court sets aside or amends a sentence of imprisonment imposed
on the offender (whether on appeal or otherwise), the court may
amend the starting day of any other sentence that has been imposed
on the offender by the court or another court.
(2) If the offender is subject to 2 or more sentences, this section applies
to each of them.
(3) The court may amend the starting day of a sentence under this section
on its own initiative, or theapplication of a party to the proceeding
on the setting aside or amendment of the other sentence.
(4) An appeal does not lie only because the starting day of a sentence is
amended under this section.
(5) The term of a sentence, or the nonparole perical s#ntence, must
not be amended under this section.
75 Previous sentences to be noted in new sentence
(1) If the court imposes the primary sentence consecutively (or partly
concurrently and partly consecutively) with an existing sentence, the
court mustinclude in the record of the primary sentence details of
each existing sentence, including
(a) the starting day of the existing sentence (or the likely starting
day of a sentence that has not yet started); and
(b) the term of the existing sentence.
(2) Failure to comply with this section does not invalidate the primary
sentence or the existing sentence.
page 90 Crimes (Sentencing) Act 2005 R49
Effective: 08/04/20-13/05/20 08/04/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Imprisonment Chapter 5
Intensive correction orders Part 5.4
General Division 5.4.1A

Section 76

Part 5.4 Intensive correction orders

Division 5.4.1A General

76 Applicationd pt 5.4

This part applies if a court is considering whether to make an
intensive correction order for an offender for an offence.

Division 5.4.1 Intensive correction ordersd eligibility
and suitability

77 Intensive correction ordersd eligibility

(1) The court mustnot make an intensive correction order for the
offender unless satisfied tldat

(&) an intensive correction order is suitable for the offender under
section 78; and

(b) it is appropriate for the offender to serve the sentence by
intensive correction; and

(c) the offender has given informed consent to serving the sentence
by intensive correction.

(2) An offender gives informed consent for subsection (1) (c) if the
offender consents after the offender is géven

(a) aclear explanation of the intensiveraxtion order that contains
sufficient information to enable the offender to make a balanced
judgment about whether or not to consent to serve the sentence
by intensive correction; and

(b) an opportunity to ask any questions about the order, and those
guestions have been answered and the offender appears to have
understood the answers.

Note An intensive correction order may not be made for a young offender (see
s 11).
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Division 5.4.1 Intensive correction ordersd eligibility and suitability
Section 78

78 Intensive correction ordersd suitability

(1) The court must not make antensive correction order for the
offender unless the court has considéred

(&) a presentence report, if any, prepared for the offender in the
proceeding and is satisfied, having considered possible
alternatives, that only a term of imprisonment of marre than
4 years is appropriate for the offender; and

(b) an intensive correction assessment for the offender.

Note The court cannot make an intensive correction order if the court sentences
the offender to a term of imprisonment of more than 4 yeaesy(44).

(2) In deciding whether to make an intensive correction order for the
offender, the court must consider the following:

(a) the intensive correction assessment;
(b) any medical report about the offender given to the court;

(c) any evidence give by the person who prepared the intensive
correction assessment;

(d) any evidence given by a corrections officer about the offender.
(3) Subsection?) does not limit the matters that the court may consider.

(4) In considering the intensive correctiassessment, the court must
consider any indicators of unsuitability mentionedtable 46D
column 3 that are stated in the assessment to apply to the offender.

(5) The court may make, or decline to make, an intensive correction order
for the offender dgsted

(&) any recommendation in the intensive correction assessment; or

(b) any evidence given by the person who prepared the intensive
correction assessment or a corrections officer.
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Intensive correction orders Part 5.4
Intensive correction ordersd eligibility and suitability Division 5.4.1
Section 80

80

(6)

(7)

(1)

(2)

3)

(4)

The court must record reasons for its decision to make, or ddolin
make, an intensive correction order for the offender if the intensive
correction assessment recommends that the offénder

() is suitable but the court decides not to make an intensive
correction order for the offender; or

(b) is not suitable but # court decides to make an intensive
correction order for the offender.

Failure to comply with subsectior6)( does not invalidate the
intensive correction order.

Intensive correction ordersd concurrent and consecutive
periods

A court must not rake an intensive correction order with intensive
correction to be served concurrently or consecutively with a sentence
of full-time imprisonment, a suspended sentence of imprisonment, a
sentence of default imprisonment or a good behaviour order.

Howewer, a court may make an intensive correction order with
intensive correction to be served concurrently with a good behaviour
order i©®

(@) an offender is under a good behaviour order but not under a
suspended sentence order; and

(b) the offender isconvicted of an offence that was committed
before the offence to which the order relates.

If subsection (2) applies, the sentencing court may sentence the
offender to serve a term of imprisonment by intensive correction to
be served concurrently withh e of f ender 6s good

A court may also make an intensive correction order if

(&) an offender is under a suspended sentence order but not in full
time detention; and
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Chapter 5 Imprisonment

Part 5.4 Intensive correction orders
Division 5.4.2 Intensive correction ordersd community service conditions
Section 80A

(b) the offender is convicted of an offence that was committed
before the offence to which the order relates.

(5) If the sentencing court makes an order under subsection (4), the court
must cancel the offender Gentensaus pended
the offender to serve a term of imprisonment by intensive correction.

Division 5.4.2 Intensive correction orderso
community service conditions
80A Meaning of community service conditiond div 5.4.2
In this division:

community service conditionof an intensive correction order for an
offender, means a condition includedtive order that the offender
perform community service work.

80B Applicationd div 5.4.2

This division applies if a court is considering whether to include a
community service condition in an intensive correction order for an
offender.

80C Intensive correction ordersd community serviced
eligibility
(1) The court must not include a community service condition in the
intensive correction order unless satisfieddhat

(@) community service work is suitable for the offender under
section 80D; and

(b) it is approprate that the offender be required to perform
community service work.
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Intensive correction orders Part 5.4
Intensive correction ordersd community service conditions Division 5.4.2
Section 80D

(2)

The court may decline to include a community service condition in
the intensive correction ordedif

(a) the court asks the offender to undergo a medical examination by
a doctor, a directed by the court; and

(b) the offender fails to comply with the direction.

80D Intensive correction orderd community serviced
suitability

(1) The court must not include a community service condition in the
intensive correction order unless an inteascorrection assessment
that addresses whether a community service condition is suitable for
the offender is given to the court.

(2) In deciding whether to include a community service condition in the
intensive correction order, the court must considerfollowing:

(a) the intensive correction assessment;

(b) any medical report about the offender given to the court;

(c) any evidence given by the person who prepared the intensive
correction assessment;

(d) any evidence given byaorrections officer about the offender.

(3) Subsection (2) does not limit the matters the court may consider.

(4) In considering the intensive correction assessment, the court must
consider any of the following indicators of unsuitability that are stated
in the assessment to apply to the offender:

(@) any major problem with alcohol or a controlled drug;
(b) any major psychiatric or psychological disorder;
(c) any serious criminal record;
(d) any potential impracticability of regular reporting for
commnunity service work;
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Part 5.4 Intensive correction orders
Division 5.4.2 Intensive correction ordersd community service conditions
Section 80E

(e) any potential unfitness to perform community service work.

(5) The court may include, or decline to include, a community service
condition in an intensive correction order for the offender despite

(@) any recommendation in thetensive correction assessment
about the offenderds suitability
a sentence) by performing community service work; or

(b) any evidence given by the person who prepared the intensive
correction assessment or a correctioifiser.

(6) The court must record reasons for its decision to include, or decline
to include, a community service condition in the intensive correction
order if the intensive correction assessment recommends that the
offended

(a) is suitable but the coudecides not to include a community
service condition; or

(b) is not suitable but the court decides to include a community
service condition.

(7) Failure to comply with subsection (6) does not invalidate the
intensive correction order.

80E Intensive correction ordersd community serviced hours
to be performed

(1) The number of hours of community service work required to be
performed for a community service condition in the intensive
correction order must be at least 20 hours and not more than
500hours.

(2) The period during which the community service work is required to
be completed under the community service condition must be at
leasd

(@) if less than 125 hours work is requiée® months; or
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Intensive correction orders Part 5.4
Intensive correction ordersd rehabilitation program conditions Division 5.4.3
Section 80F

(b) if 125 or more hours work but less than 250 hours wserk
required 12 months; or

(c) if 250 or more hours work is requir@®4 months.

80F Intensive correction ordersd community serviced
concurrent and consecutive orders

(1) This section applies if the offender is currently subject to a
community service contlon under an intensive correction order or a
good behaviour order (axisting ordel.

(2) If the court makes a further intensive correction order that includes a
community service condition (ew ordej, the court may direct that
the hours of communitgervice work to be performed by the offender
under the new order run concurrently or consecutively, or partly
concurrently and partly consecutively, with the hours of community
service work remaining to be performed under the existing order.

(3) However,the total of the hours to be performed under the new order
and those remaining to be performed under the existing order must
not be more than 500.

Division 5.4.3 Intensive correction ordersd
rehabilitation program conditions

80G Definitionsd div 5.4.3
In this division:

rehabilitation program for an intensive correction order, means a
program prescribed by regulation for the rehabilitation of offenders.

rehabilitation program condition of an intensive correction order for
an offender, means a conditiorcimded in the order that the offender
undertake a rehabilitation program.
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Part 5.4 Intensive correction orders
Division 5.4.3 Intensive correction ordersd rehabilitation program conditions
Section 80H

80H Applicationd div 5.4.3

This division applies if a court is considering whether to include a
rehabilitation program condition in an intensive correction order for
an offender.

80l Intensive correction ordersd rehabilitation programsao
eligibility
(1) The court must not include a rehabilitation program condition in the
intensive correction order unless satisfieddhat

(a) a rehabilitation program of a particular kind is suitable far t
offender; and

(b) it is appropriate that the offender undertake a rehabilitation
program of that kind; and

(c) a place for the offender in a program of that kind is available or
will become available within a reasonable time.

(2) The court may declmto include a rehabilitation program condition
in the intensive correction ordedif

(a) the court directs the offender to undergo a medical examination
by a doctor; and

(b) the offender does not undergo the examination in accordance
with the direction.

80J Intensive correction ordersd rehabilitation programsao
suitability
(1) The court must not include a rehabilitation program condition in the
intensive correction order unléss

(&) an intensive correction assessment that addresses whether a
rehabilitation program condition is suitable for the offender is
given to the court; or
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Intensive correction orders Part 5.4
Intensive correction ordersd rehabilitation program conditions Division 5.4.3
Section 80J

(b) there is some other informationrefevant sentencing
information) before the court about the nature of the program
and its suitability for the offender that justifies includitiee
condition in the intensive correction order.

Note For an example of relevant sentencing information, €5 %) (b)
(Good behaviour ordedsrehabilitation progrands suitability).

(2) In deciding whether to include a rehabilitation program condition i
the intensive correction order, the court must consider the following:

(a) the intensive correction assessment;
(b) any medical report about the offender given to the court;

(c) any evidence given by the person who prepared the intensive
correction asessment;

(d) any evidence given by a corrections officer about the offender.
(3) Subsection (2) does not limit the matters that the court may consider.

(4) The court may include, or decline to include, a rehabilitation program
condition in the intensi correction order despde

(&) any recommendation in the intensive correction assessment
about the offenderds suitability
sentence) by taking part in a rehabilitation program; or

(b) any evidence given by thgerson who prepared the intensive
correction assessment for the offender or who gave relevant
sentencing information to the court; or

(c) any evidence given by a corrections officer.

(5) The court must record reasons for its decisions to include, anéecl
to include, a rehabilitation program condition in the intensive
correction order if the intensive correction assessment recommends
that the offendey

(a) is suitable but the court decides not to include a rehabilitation
program condition; or
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Part 5.4 Intensive correction orders
Division 5.4.3 Intensive correction ordersd rehabilitation program conditions
Section 80K

(b) is not suitable but the court decides to include a rehabilitation
program condition.

(6) Failure to comply with subsection (5) does not invalidate the
intensive correction order.

80K Intensive correction ordersd rehabilitation programsao
maximum period

A rehabiltation program condition included in the intensive
correction order must not require the offender to take part in a
rehabilitation program for longer than 2 years.

80L Intensive correction ordersd rehabilitation programsad
concurrent and consecutive orders

(1) This section applies if the offender is currently subject to a
rehabilitation condition under an intensive correction order or a good
behaviour order (aexisting ordej.

(2) If the court makes a further intensive correction order that includes a
rehabilitation program condition (aew ordej, the court may direct
that the new order operate concurrently or consecutively, or partly
concurrently and partly consecutively, with the existing order.

(3) However, the new order must not be stated to endtlzer2 years
after the day the new order is made, irrespective of when the order is
to take effect.
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Drug and alcohol treatment orders Part 5.4A
Preliminary  Division 5.4A.1

Section 80M

Part 5.4A Drug and alcohol treatment
orders

Division 5.4A.1 Preliminary

80M Definitionsd pt 5.4A
In this part:
core conditions of a treatmendrde® see section 80Y.
membermean$

(@) in relation to the treatment and supervision t@aan entity
included in the team; and

(b) inrelation to the treatment order te@ran entity included in the
team.

treatment and supervision teameans the followingntities:
(a) the court;

(b) the health directegeneral,

(c) the directorgeneral responsible for this Act;

(d) an entity prescribed by regulation.

treatment order obligationsof an offender subject to a treatment
orde® see section 80P.

treatment order teanmeans the following entities:
(a) the court;

(b) the directorgeneral;

(c) the health directegeneral;

(d) the director of public prosecutions;

(e) the legal aid comrssion;
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Part 5.4A Drug and alcohol treatment orders
Division 5.4A.1 Preliminary
Section 80N

() the chief police officer;

(g) an entity the court considers necessary to include in the team for
a particular treatment order;

(h) an entity prescribed by regulation.

Examples of entity for par (g)
1 the directorgeneral responsible for tidousing Assistance Act 2007
2 an Aboriginal and Torres Strait Islander representative

3 an entity that administers or provides services in relaticrdg and
alcohol treatment assessnisor treatment orders

4 if the offender subject to a treatment order is legally represented other
than as a result of a grant of legal daithe lawyer representing the
offender

treatment program conditions of a treatment ordérsee
section80Z.

80N Applicationd pt 5.4A

This part applies if the court is considering making, or makes, a
treatment order for an offender.

800 Objects of drug and alcohol treatment orders

The objects of making a treatment order in relation to an offender is
tod

(a) facilitate the rehabilitation of the offender by providing a
judicially supervised, therapeutically oriented and integrated
treatment regime; and

(b)) reduce the offenderds dependency
drug; and

(c) reduce the health risks associated withh e of fender 6s
dependency on alcohol or controlled drugs; and

(d assist with the offenderés integre
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Drug and alcohol treatment orders Part 5.4A
Drug and alcohol treatment ordersd general  Division 5.4A.2
Section 80P

(e) promote community safety by reducing the level of criminal
activity caused by alcohol or controlled drug dependence in

offenders.
Division 5.4A.2 Drug and alcohol treatment ordersd
general
80P Drug and alcohol treatment ordersd offender obligations

The obligations of an offender subject @otreatment orde(the
treatment order obligationsare to comply with

(a) the core conditions and treatment program conditions of the
order;and

(b) an obligation created by any other order made by the court in
relation to the treatment order.
80Q Court may make ancillary orders to achieve object of
treatment order

(1) The cout may make any order thatm®t inconsistent with this Act
or the Crimes (Sentence Administration) Act 20@at the court
considersappropriate to achieve the object of a treatnoeder.

(2) Without limiting subsection (1), the court may make an @der
(@) rewarding the offender in 1 or more of the following ways:

(i) decreasing how often the offender must undergo
counselling, treatment or other supervision under the
treatment order;

(i) decreasing how often the offender must be tested for
alcohol or drugs under the treatment order;

(i) another way prescribed by regulation; or
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Division 5.4A.3 Drug and alcohol treatment ordersd eligibility and suitability

Section 80R

(b) sanctioning the offender in 1 or more of the following ways:

() increasing how aén the offender must undergo
counselling, treatment or other supervision under the
treatment order;

(i) increasing how often the offender must be tested for
alcohol or drugs under the treatment order;

(i) another way prescribed by regulation.
Division 5.4A.3 Drug and alcohol treatment ordersd
eligibility and suitability
80R Applicationd div 5.4A.3

This division applies if the court is considering whether to make a
treatment order when sentencing an offender for an offence.

80S Drug and alcohol treatment ordersd eligibility

The court must not make a treatment order for an offender unless
satisfied thai

(a) atreatment order is suitable for the offender under section 80T,;
and

(b) it is appropriate for the offender to serve a sentence suspended
in accordance with a treatment order; and

(c) appropriate arrangements for the administration of a treatment
order are practicable.

Note A treatment order may not be made for a young offender (see s 8 and
s12A).
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Drug and alcohol treatment ordersd eligibility and suitability  Division 5.4A.3
Section 80T

80T Drug and alcohol treatment ordersd suitability
(1) The court must not make a treatment order for an offender unless the
court has consideréd
(&) a presentence report, if any, prepared for the offender in the
proceeding; and
(b) adrug and alcohol treatment assessment faoffeader.
Note The court cannot make a treatment order if the court sentences the
offender to a term of imprisonment of less than 1 year or more than
4 years (see s 12A).
(2) In deciding whether to make a treatment order for the offender, the
court must onsider the following:
(@) any recommendations in the drug and alcohol treatment
assessment;
(b) any medical report about the offender given to the court;
(c) any evidence given by an assessor who prepared the drug and
alcohol treatment assessment;
(d) any evidence given, or submission made, by a member of the
treatment order team about the offender.
(3) Subsection (2) does not limit the matters that the court may consider.
(4) In considering the drug and alcohol treatment assessment, the court
must ©@nsider any indicators of unsuitability mentionedahble 46K
column 3 that are stated in the assessment to apply to the offender.
(5) The court may make, or decline to make, a treatment order for the
offender despit@
(@) any recommendation in the dyuand alcohol treatment
assessment; or
(b) any evidence given by the person who prepared the drug and
alcohol treatment assessment; or
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Part 5.4A Drug and alcohol treatment orders
Division 5.4A.3 Drug and alcohol treatment ordersd eligibility and suitability

Section 80U

(c) any evidence given, or submission made, by a member of the
treatment order team.

(6) The court must record reasdios its decision to make, or decline to
make, a treatment order for the offender if the drug and alcohol
treatment assessment recommends that the offénder

(a) is suitable but the court decides not to make a treatment order
for the offender; or

(b) is not suitable but the court decides to make a treatment order
for the offender.

(7) Failure to comply with subsection (6) does not invalidate the
treatment order.

80U Court may remit proceeding
(1) This section appliesdf

(a) the court declines to maketeeatment order for a particular
offender; and

(b) the offence for which the offender is to be sentenced could have
been dealt with summarily by the Magistrates Court; and

(c) the offender was committed to the court only because the
offender refused consent to the offence being dealt with
summarily by tie Magistrates Court.

(2) The offender or the director of public prosecutions may apply to the
court for an order to remit the proceeding for the offence to the
Magistrates Court.

(3) The court must make the order if it is satisfied that the offender
refused consent to the offence being dealt with summarily for the
purpose of seeking assessment for a treatment order.

(4) The court may otherwise make the order if it is satisfied the order is
in the interests of justice.
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Drug and alcohol treatment ordersd content  Division 5.4A.4

Section 80V

(5) If the court makes an order werdhis sectionthe court must, asoon
as practicable after the order is made, ensure that written notice of the
order, together with a copy of the order, is giveh to

(a) the offender; and

(b) any other person who the court considers should receeve th
notice.

(6) Failure to comply with subsection (5) does not invalidate the order.

Division 5.4A.4 Drug and alcohol treatment ordersd
content
80V Content of treatment orders
A treatment order mudt
(a) state the offence to which the order relates; and
(o) record the offenderds conviction f
(c) state the total period for which the order is in force; and
(d) included
(i) a custodial part; and
(i) atreatment and supervision part; and

(e) require the offender to sign an undertakingcomply with the
order and any other obligations under themes (Sentence
Administration) Act 200%or the period the order is in force.

Note Words in the singular number include the plural (segislation Act
s145(b)).
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Part 5.4A Drug and alcohol treatment orders
Division 5.4A.5 Drug and alcohol treatment ordersd custodial part
Section 80W
Division 5.4A.5 Drug and alcohol treatment ordersd

custodial part

80w Custodial part of treatment orders
(1) A treatment order must include a part (twstodial par} that

(&) imposes a sentence of imprisonment of at least 1 year but not
more than 4 years; and

(b) fully suspends the sentence of imprisonment, unless the court
under this part either pvisionally cancels the suspension or
cancels the treatment order.

(2) Despite section 65 (Nonparole periddsourt to set), the court must
not set a nonparole period for a sentence of imprisonment imposed on
an offender under the custodial part of tteatment order.

(3) A sentence of imprisonment suspended under the custodial part is to
be served by fultime detention at a correctional centre only if the
court makes an order under this part cancelling the treatment order
and imposing the sentenceiwifprisonment.

Note The court may cancel a treatment order and sentence an offender to full
time detention or decide to resentence an offender to a different sentence
including fulktime detention (see&0ZB, s80ZD and 80ZE).

(4) If the court makes aaorder undethis part cancelling the treatment
order and imposing a sentence of imprisonment, thed&ourt

(&) must state when the period of ftiline detention starts and ends;
and

(b) despite section 65, may set a nonparole period for the period of
full-time detention if the period of futime detention is more
than 30 days.
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Drug and alcohol treatment orders Part 5.4A
Drug and alcohol treatment ordersd treatment and supervision part  Division 5.4A.6
Section 80X

(5) Part 5.2 (Imprisonmedt nonparole periods) applies to a nonparole
period set under paragraph (4) (b) as if the nonparole period had been
set under that part.

Note Pt 5.2 debs with setting and reviewf nonparole periods.

Division 5.4A.6 Drug and alcohol treatment ordersd
treatment and supervision part
80X Treatment and supervision part of treatment orders

(1) Atreatment order must include a part (reatment and supervisn
pary t hat i mpdses the orderds

(a) core conditions; and
(b) treatment program conditions.

(2) The treatment and supervision part of a treatment order is in force for
the period that

(a) starts when the treatment order is made; and
(b) end$
(i) on aday stated by the court; or

(i) if the order is earlier cancelled by the court under this
par® on the day the court cancels the order.

(3) However, the treatment and supervision part of a treatment order must
not end later than the day the @gsal part of the order ends.
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Chapter 5
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Imprisonment
Drug and alcohol treatment orders

Division 5.4A.6 Drug and alcohol treatment ordersd treatment and supervision part

Section 80Y

80Y
1)

Core conditions

The core conditions of a treatment order, while the treatment and
supervision part of the order is in force, are that an offender subject
to the orded

(&) must not commit another offencggainst adw in forcein
Australia or elsewherend

(b) if the offender is charged with an offence against a law in force
in Australia or elsewhe@éemust tell the responsible
directorgeneral about the charge as soon as possible, but within
2 days after the day thefender becomes aware of the charge
and

(c) must report to a member of the treatment and supervision team
for the treatment order at the places and times directed by a
member of the team; and

(d) must receive visits from a member of theatment and
supervision team for the treatment order at the times directed by
a member of the team; and

(e i f t he of fender 6s 0 mustntellathe det ai
responsible directegeneral about the change as soon as
possible, but not later than 1ydafter the day the offender
becomes aware of the change of details; and

() must nod

(i) leave or stay outside the ACT without the permission of the
court for a continuous period of more than 24 hours; and

(if) if the court grants the offender permssto leave or stay
outside the AC® fail to comply with any condition of the
courtdés permission; and
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Drug and alcohol treatment ordersd treatment and supervision part  Division 5.4A.6
Section 80Z

(g9) musB

(i) appear before the court at the times directed by the court;
and

(i) comply with the directions of the court; and
(h) must comply with ay other reasonable directiondof

(i) a member of the treatment and supervision team for the
order; or

(i) a person prescribed by regulation.
(2) The court must not amend a condition mentioned in subsection (1).
(3) In this section:
contactdetails of an offende®d, means the of
(&) home address or phone number; and
(b) work address or phone number; and
(c) mobile phone number.

positive for a test sampéie see the Corrections Management
Act 2007, dictionary.

responsible directogeneralmeans 1 or both of the following:
() the health directegeneral;

(b) the directorgeneral responsible for this Act.

80z Treatment program conditions

(1) Thetreatment progam conditionsof a treatment order, while the
treatment and supervision part of the order is in force, are that an
offender subject to the order

(&) must complete a program of treatment in relation to the alcohol
or drug dependency of the offendetr@tment prograny; and
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Section 80Z

Imprisonment
Drug and alcohol treatment orders
Drug and alcohol treatment ordersd treatment and supervision part

(b)

must comply with any other condition imposed by the court as
necessary to achieve the purpose of the treatment program.

(2) Without limiting subsection (1(b), the court may impose 1 or more
of the followingconditions, requiring the offender to:

(@)

(b)

(©)

(d)

(€)

(f)
(9)
(h)
()
()

submit to medical, psychiatric or psychological treatment that is

rel evant to the offenderd6s al cohol

submit to detoxification at a stated facility that is not a
correctional centre;

participate in counselling or programs for treatment relevant
tod

) the of fenderds alcohol or drug
(i) the offending behaviour of the offender;

attend meetings with a stated person or class of person for the
treatment order;

participate in vocational, educational or employment programs
or courses;

submit to alcohol and drug testing;

not return a positive test sample under alcohol and drug testing;

wear a device that detects alcohol or drug usage by thaleffen

i nstal]l a device or equipment at

live at a stated place for a stated period.
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Drug and alcohol treatment orders Part 5.4A
Drug and alcohol treatment ordersd breaches  Division 5.4A.7

Section 80ZA

80ZA Good behaviour order to apply after treatment and
supervision part ends

If the treatment and supervision part of a treatment @ds before
the end of the sentence of imprisonment suspended under the
custodial part, the court must make a good behaviour ordér that

(a) begins on the day after the treatment and supervision part ends;
and

(b) ends on the day the custodial part ends

Division 5.4A.7 Drug and alcohol treatment ordersd
breaches

80ZB Breach of treatment orderd other than commission of
offence

(1) Ifthe court is satisfied on the balance of probabilities that an offender
subject to a treatment order has breached a condifithe treatment
order, other than by the commission of an offence, the court must
make 1 or more of the following orders:

(@) confirming the treatment and supervision part of the order with
no further action to be taken on the breach;

(b) give the ofender a warning about the need to comply with the
of fender 6s treat ment order obligat

(c) amending the treatment and supervision part in accordance with
subsection (2);

(d) requiring the offender to comply with 1 or more of the following
conditions:

(i) stay at a stated place, other than a correctional centre, for a
stated period of up to 14 days;

(i) stay at the stated place between stated hours for a stated
period,;
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Section 80ZB

(i) surrender a firearm in the
(iv) notacquire a firearm;
(v) not consume alcohol or take drugs;

(vi) not drive a motor vehicle under particular circumstances,
or at all;

(e) provisionally cancelling the suspension of teentence of
imprisonment under the custodial pdat, a period of ateast 3
days but not more than Béys, and reinstating the suspension
at the end of the period;

() cancelling the treatment order and imposing, in full or in part,
the sentence of imprisonment that was suspended under the
custodial part of the treatmemitder,

(g) cancelling the treatment order am$entencing the offender for
each offence in relation to which the treatment ovees made
in any way in which the court could deal with the offender if, at
the time of resentencing, it had convicted thierder of each
offence, other than by making an order under section 12A (Drug
and alcohol treatment orders).

(2) The treatment and supervision part of the order may be amended by
adding, modifying or removing treatment program conditions.
Examplesd treatment program condition
1 frequency of treatment
2 degree of supervision
3 frequency of drug and alcohol testing

(3) Ifthe court is satisfied on the balance of probabilities that an offender
who is subject to an order made under subsectipings breached the
order, the court mudt
(&) confirm or amend the order; or
(b) cancel the order and make another order under subséttion
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Drug and alcohol treatment ordersd breaches  Division 5.4A.7

Section 80ZC

(4) The court may make an order under this section on its own initiative
or on application by
(a) the offerder; or
(b) the director of public prosecutions; or
(c) a member of the treatment and supervision team; or
(d) a person prescribed by regulation.
(5) If the court makes an order under this sectiba,court must, asoon
as practicable after the ordemade, ensure that written notice of the
order, together with a copy of the order, is giveh to
(a) the offender; and
(b) any other person who the court considers should receive the
notice.
(6) Failure to comply with subsection (5) does not invaéd#be
treatment order.
(7) In this section:
firearmd see thd=irearms Act 1996section 6.
motor vehicl® see the RRoad Transport (General) Act 1999
dictionary.
80zC Provisional breach of treatment orderd offender in
custody
(1) This section applies if the court is satisfied thabtiender to whom
a treatment order appli@s
(@) has been charged with an offence against a law in fiorce
Australia or elsewherend
(b) s in custody waiting for criminal proceedings for the offence to
be decided.
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Section 80ZD

(2) The court must make an ordeovisionally suspending the treatment
and supervision part of the order udtil

(a) the offender is no longer in custody for the offence; or

(b) the court makes an order under this division cancelling the
treatment order.

(3) Time served by the offender oemand for the offence counts toward
the sentence imposed under the custodial part of the treatment order.

Note The court may review a treatment order at any time and for any reason if
it is in the interests of justice (se@@ZH).

(4) In this section:
in custodymean$

(@) remanded in custody under a law in force Australia or
elsewhere; or

(b) detained at a place under tMental Health Act 20150r a
corresponding lawn force in Australia or elsewhere.

807D Breach of treatment orderd commission of offence
(1) This section applies if the codrt

(&) convicts an offender subject to a treatment order of an offence
punishable by imprisonment farther offence); or

(b) is satisfied that an offender subject to a treatment order was
convicted by another court, in the ACT or elsewhere, of an
offence punishble by imprisonment (alsofarther offence).

(2) If the sentence imposed on the offender for the further offence is not
a sentence of imprisonment, the court thay

(@) make no order in relation to the treatment order; or

(b) give the offender a warningbout the need to comply with the

of fender dés treatment order obligat
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Drug and alcohol treatment ordersd breaches  Division 5.4A.7

Section 80ZD

(c) make an order amending the treatment and supervision part of
the order; or

(d) make an order cancelling the treatment order and 8ither

() impose the sentence of imprisnant that was suspended
under the custodial part of the treatment order; or

(i) if the court considers it appropriate in the circumstahces
resentence the offender for each offence in relation to
which the treatment ordevas made and in any way in
which the court could deal with the offender if it had
convicted the offender of eachfefice at the time of
resentencing, other than by making an order under
sectionl12A (Drug and alcohol treatment orders).

(3) If the sentence imposed on the offender for the further offence is a
sentence of imprisonment, the court monstke an order cancel
the treatment order and imposing the sentence of imprisonment that
was suspended under the custodial part of the treatment order

Note A sentence of imprisonment suspended under a treatment order is not part
of a suspended sentence order (see(FQ2

(4) Ifthe court orders the imposition of a sentence of imprisonment under
this section, the cout

(a) must order that the offender serve all or part of the sentence by
full-time detention at a correctional centre; and

(b) may reduce the sentence doyy period served in custody under
the treatment and supervision part of the treatment order, taking
into account the extent to which the offender complied with that
part of the order.

(5) The court may make an order under this section on its own wiati
or on application by

(a) the offender; or

(b) the director of public prosecutions; or
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Section 80ZE

(6)

(7)

80ZE

(1)

(c) a member of the treatment and supervision team; or
(d) a person prescribed by regulation.

If the court makes an order under this sectibba,court mustssoon
as practicable after the order is made, ensure that written notice of the
order, together with a copy of the order, is giveh to

(a) the offender; and
(b) any other person the court considers should receive the notice.

Failure to comply with subsection (6) does not invalidate the
treatment order.

Cancellation of treatment orderd unsatisfactory
circumstances

The court may cancel a treatment order if it is satisfied on the balance
of probabilities tha

(a) before the ordewvas made, inaccurate or misleading information

about the of fender or the of fender

the court or an assessor who prepared a drug and alcohol
treatment assessment in relation to the offender, and as a result
of the information, e making of the order was inappropriate;

or

(b) the offender will not be able to comply with a condition of the

of fender 0s treat ment order becaus

offender have materially changed since the order was made; or

(c) the offender isinwilling or unlikely to comply with a condition

of the offender6s treat ment order ;

(d) the continuation of the treatment and supervision part of the
order is not likely to achieve the objects of the order; or

(e) the offender wi $dosenttovthe treabment of f en d

order; or
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Drug and alcohol treatment ordersd breaches  Division 5.4A.7

Section 80ZE

(H the offender poses an unacceptable risk to the safety or welfare
of a person.

(2) If the court decides to cancel a treatment order under subsection (1)
the court musimake an order cancelling the treatment ordet, a
taking into account the extent to which the offender has complied
with the treatment and supervision part of the oreligne®

(&) impose the sentence of imprisonment that was suspended under
the custodial part of the treatment order; or

(b) if the court considers it appropriate in the circumstadices
resentence the offender for each offence in relation to which the
treatment ordewas made and in any way in which the court
could deal with the offender if it had convicted the offender of
each offencetahe time of resentencing, other than by making
an order under section 12A (Drug and alcohol treatment orders).

(3) Ifthe court orders the imposition of a sentence of imprisonment under
this section, the coudt

(@) must order whether theffender is to serve all or part of the
sentence by fultime detention at a correctional centre; and

(b) may reduce the sentence by any period served in custody under
the treatment and supervision part of the treatment order, taking
into account the exté to which the offender complied with that
part of the order.

(4) The court may make an order under this section on its own initiative
or on application by

(a) the offender; or
(b) the director of public prosecutions; or
(c) a member of the treatmeand supervision team; or
(d) a person prescribed by regulation.
(5) This section applies in addition to section 80ZB and section 80ZD.
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Section 80ZF

(6) If the court makes an order under this sectilba,court must, asoon
as practicable after the order is madesuge that written notice of the
order, together with a copy of the order, is giveh to

(a) the offender; and
(b) any other person the court considers should receive the notice.

(7) Failure to comply with subsection (6) does not invalidate the order.

80ZF Cancellation of treatment orderd satisfactory
circumstances

(1) The court may, on its own initiative, make an order cancelling the
treatment and supervision part of a treatment order if it is satisfied on
the balance of probabilities tidat

(a) the offender has fully or substantially complied with the
conditions of the offenderdés treat

(b) the continuation of the treatment order is no longer necessary to
achieve the objects of the order.

(2) To avoid doubt, a treatment order that is anigde up of a custodial
part because of an order of the court under subsection (1) is taken to
be a treatment order for this part.

(3) If the court makes an order under this sectilba,court must, asoon
as practicable after the order is made, en$atevtritten notice of the
order, together with a copy of the order, is given to the offender.

(4) Failure to comply with subsection (3) does not invalidate the order.

Note The court must make a good behaviour order in relation to an offender
who is thesubject of a treatment order if the treatment and supervision
part of the order ends before the sentence of imprisonment suspended
under the custodial part of the order (s89BA).
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Drug and alcohol treatment ordersd review by court  Division 5.4A.8

Section 80ZG

Division 5.4A.8 Drug and alcohol treatment ordersd
review by court
80ZG Applicationd pt 5.4A.8

This division applies to the review of a treatment order.

80ZH Drug and alcohol treatment ordersd review

(1) The court may review a treatment order for an offender at any time
and for any reason if it is satisfied the review igha interests of
justice.

Note The court may also review tBal offender
Act 1992 s 41A.

(2) The court may review a treatment or@er
(&) on its own iniiative; or
(b) on application b§
() the defence; or
(i) any other member of the treatment order team.

(3) The court may carry out a review under this division in any way it
considers appropriate.

(4) However, the court must conduct a hearingafoeview in which the
court is considering making an order urdler

(a) section 80ZB1) (e) provisionally cancelling the suspension of
a sentence under a treatment order; or

(b) section 80zB1)(f), section 80ZD2)(d)(i) or section
80ZE (2) (a) cancding the treatment order; or

(c) section 80zZB1)(g), section 80z02)(d) (i) or section
80ZE (2) (b) cancelling the treatment order and resentencing the
offender.
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Section 80ZI

(5) An entity mentioned in subsection (2) (b) may appear at a hearing of
the review.

(6) The court may, on the review, confirm or amend the order as the court
considers appropriate.

(7) If the court amends the ordéine court must, as soon as practicable,
ensure that written notice of the review decision, together with a copy
of the amenedd treatment order is givendto

(a) the offender; and

(b) any other person who the court considers should receive the
notice.

(8) Failure to comply with subsection (7) does not invalidate the order as
amended.

(9) In this section:
defencemean$
(&) any lawyer representing an offender; or

(b) if the offender is not legally represendethe offender.

80zI Drug and alcohol treatment ordersd notice of review

(1) The court must, as far as practicable, give written notice of a proposed
reviewoftheof ender 6s treat ment order
members of the treatment order team.

(2) The notice must set clut
(a) the reasons for the review; and

(b) if a hearing for the review is to be condudeithe time and
place for the review.

(3) Failure to comply with this section does not invalidate the review.
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Section 80ZJ

(4) In this section:
defencemean$
(a) any lawyer representing an offender; or
(b) if the offender is not legally represendethe offender.
Division 5.4A.9 Drug and alcohol treatment ordersd
miscellaneous
802J Arrest warrantd breach of treatment order obligations

(1) A judge may issue an arrest warrant if satisfied, by information on
oath, that an offender subject to a treatment order has failed to

comply, or will fail to comply, withte of f ender 6s tr eat me
obligations.

(2) The warrant must
(&) be in writing signed by the judge; and
(b) be directed to all police officers or a named police officer; and
(c) state briefly the matter on which the information is based; and

(d order the offenderds arrest and b
court.

(3) A police officer who arrests the offender under the warrant must, as
soon as practicable, bring the offender before the court.
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Section 80ZK

80ZK Arrest without warrantd breach of treatment order
obligations

(1) This section applies if a police officer believes, on reasonable
grounds, that

(a) an offender has failed to comply, or will fail to comply, with any
of the offenderds treat ment order

(b) it is not practicable undehe circumstances for the officer to
obtain a warrant under section 80ZJ.

(2) The police officer may arrest the offender without a warrant.

(3) If the police officer arrests the offender, the police officer must, as
soon as practicable, bring the offentdefore the court.

80ZL Drug and alcohol treatment ordersd outstanding
warrants
Q) This section applies if a warrant

under this division.

(2) Any period for which the warrant is outstanding and the offender is
not in custody does not couatwvard the sentence imposed under the
custodial part of the order.

(3) In this section:
in custodymean$

(@) remanded in custody under a law in force Australia or
elsewhere; or

(b) detained at a place under tMental Health Act 20150r a
corresponding lawn force in Australia or elsehere.
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Drug and alcohol treatment ordersd miscellaneous  Division 5.4A.9

Section 80ZM

80ZM
1)

(2)

(3)

(4)

Immunity from criminal liability

An offenderds admi ssion of guilt
is not admissible in evidence in a proceeding in relation to that
offence if the admission was made duéing

(a) the preparation of drug and alcohol treatment assessment of
the offender; or

(b) administering a treatment order for the offender.

The admission, and any evidence obtained as a result of the
admission, is not admissible in a criminal proceeding against the
offender forthe relevant drug offence.

However, subsections (1) and (2) do not prevent a criminal
proceeding against the offender for the relevant drug offence if
evidence of the offence exists in a form other than the admission made
by the offender or the evidee obtained as a result of the admission.

In this section:
relevant drug offencaneans the following:
(&) an offence against th@riminal Code section 618;

(b) an offence aainst the Drugs of Dependence Act 1989
sectionl62, section 164, section 169 or section 171;

(c) an offence against th®ledicines, Poisons and Therapeutic
Goods Act 2008 section 2§2), section 341) or(2),
section37 (2) or section 433);

(d) an offence prescribed by regulation.
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Section 80ZN

80ZN
(1)

(2)
80Z0
1)

)

®3)

(4)

(5)

No appeal against particular decisions

No appeal may be madgainst a decision of the cdurt

(&) not to ordeia drug and alcohol treatment assessment; or

(b) not to make a treatment order; or

(c) that an offender breached a condition of a treatment order; or
(d) toamend the treatment aswapervision part of a treatment order.

Subsection (1) applies despite any other territory law.

Evidentiary certificates

A certificate that appears to be signed by or for any of the following
and which states any matter relevantatiything done or not done
under this part in relation to a person, is evidence of the matter:

(a) the directorgeneral,
(b) the health directegeneral,

(c) the directorgeneral responsible for theCorrections
Management Act 2007

(d) an analyst.

The court must accept a certificate mentioned in subsgdt)oas
proof of the matters stated in it if there is no evidence to the contrary.

The directorgeneral may appoint atysts for this part.

Note For the making of appointments (including acting appointments), see the
Legislation Act pt19.3.

An appointment under subsection (3) is a notifiabérument.
Note A notifiable instrument must be notified under ttegislation Act
In this section:

analyst means a person who is appointed as an analyst under
subsection (3).
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Section 80ZP

80ZP
1)

(@)

3)

(4)

80ZQ
1)

)

Information exchangesd treatment order team

This section applies to personal information about an offender held

by a member of the treatment order team that was obtained as a result

of a drug and alcohol treatment assessment, or the administoatio
making of a treatment order for the offender.

A member of the treatment order team may give the information to
another member of the treatment order team for the purposes of the
other member.

This section is additional to any other Attat provides for
information to be given by, or to, a member of the treatment order
team.

Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including any regulation (segslation
Act, s 104).

In this section:

personal information about an offender, means any information or
opinion relating to the offender, whether true or not, and whether
recorded in a document oot

Review of drug and alcohol treatment order provisions
The Minister musi

(a) review the operation and effectiveness of provisions of this Act
and any other territory law relating to drug and alcohol treatment
orders, as soon as practicableiathe end of 3 years after this
section commencesnd

(b) present areport of the review to the Legislative Assembly before
the end of the sectionds 4t h

This section expires 5 years after the day it commences.
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Chapter 5 Imprisonment

Part 5.5 Imprisonmentd explanation and information
Section 81
Part 5.5 Imprisonmentd explanation and
information
81 Applicationd pt 5.5

This part applies &
(&) an offender is convicted of an offence; and

(b) a court sentences the offender to imprisonment for the offence;
and

(c) the sentence amprisonment is not fully suspended.

82 Imprisonmentd explanation to offender

(1) The court must ensure that reasonable steps are taken to explain to the
offender (and in language the offender can readily undergtand)

(a) the reason why the sentence opimsonment is imposed, and
why no penalty other than imprisonment is appropriate; and

(b) the purpose of the sentence; and

(c) if the offender is to serve all or part of the sentence bytifuk
detention at a correctional centnedetention plac® in general
terms, theo f f e nobligatiohs as a fultime detainee under
the Crimes (Sentence Administration) Act 20@5d the
consequences if the offender breaches the obligatiods; an

Note An offender may breacthe obligations by failing to comply with
them (sed.egislation Act dict, pt 1, debreach.

(d) if the court makes an intensive correction oddar general
ter ms, t he off endeCrinss (Rebtdntegat i ons
Administration) Act 200%@nd the consequences if the offender
breaches the obligations; and
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Imprisonment Chapter 5
Imprisonmentd explanation and information Part 5.5

Section 82

(e) the day when theentence starts or is taken to have started; and

Note For examples of the operation of this paragraph, see the end of this
subsection.

(H if a suspended sentence order is made for the offender
suspending the sentence in paim general terms, the effeot
the suspension of the sentence; and

Note Explanations for the offender and any surety of the effect of
entering into a good behaviour order are required under pt 6.3.

(g) the earliest day (on the basis of the information currently
available to the cotirthat the offender will become entitled to
be released from detention or be eligible to be released on
parole, having regard &

(i) each sentence of imprisonment to which the offender is
subject; and

(i) any applicable nonparole period; and

(h) ifanonparole period is set for the sentéhdlat, if the offender
is released on parole, the offend:¢
parole order and any conditions included in the qraled

(i) if the sentence is for an offence committed by the offentidew
on parole for another offengéethe application of a parole time
credit for the offender in relation to the sentence for the other
offence under th€rimes (Sentence AdministratjpAct 2005
part 7.5A (Parole time credit).

Examples for par (e)

1 A court sentences Rick to 7 days imprisonment. The sentence is imposed on
a Monday. Rick is not subject to any other sentence of imprisonment.

To comply with paragraph (e), theourt should explain to Rick that the
sentence starts on the Monday when it is imposed and that the earliest day
when Rick will become entitled to be released from detention is the following
Monday.
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Section 83

Imprisonment
Imprisonmentd explanation and information

2 A court sentences Ken to 12 months imprisonment. Th&esee is imposed

on 5 May 2005. The court has set a nonparole period of 9 months. Ken is not
subject to any other sentence of imprisonment. Because Ken has been
remanded in custody for sentencing since 27 April 2005, the court has

backdated the start tfie sentence to that date.

To comply with paragraph (e), the court should explain to Ken that the
sentence is taken to have started on 27 April 2005 and that the earliest date

when Ken will become eligible to be released on parole is 27 January 2006.

3 On1July 2004, Colleen began serving-gear sentence of imprisonment for

an offence. The nonparole period for the sentence was 18 months (Colleen
would be eligible to be released on parole on 1 January 2006). Colleen is later

convicted of another offer¢ with a further sentence ofy2ars to start from

1 January 2005, to be served partly concurrently and partly consecutively with

the first sentence (under s 71 (Concurrent and consecutive sebtgyaresal
rule)). The court cancels the first nonparodgipd and sets a new nonparole
period of 18 months from 1 January 2005 (under s 66 (Nonparole periods
setting if sentence currently being served)).

To comply with paragraph (e), the court should explain to Colleen that the

sentence for the 2nd offence $saron 1 January 2005 and ends on
1 January2007, that it will be served partly concurrently and partly

consecutively with her current sentence, and that the earliest date when

Colleen will become eligible to be released on parole is now 1 July 2006.

(2) Failure to comply with this section does not invalidate the sentence

of imprisonment.

as

83 Imprisonmentd written record of explanation
(1) The court must ensure that a written record of the explanation under
section 82 is given to the offender or the offeddsr | awy e r
practicable after (but no later thani0rking days after the day) the
explanation is given under that section.
Example of written record
a copy of the transcript of the explanation
(2) Failure to comply with this section does notafidate the sentence
of imprisonment.
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Imprisonment Chapter 5
Imprisonmentd explanation and information Part 5.5

Section 84

84

(1)

Imprisonmentd official notice of sentence

As soon as practicable after (but no later than 10 working days after
the day) the court makes the order sentencing the offender to
imprisonment, the court must enstinat written notice of the order,
together with a copy of the order, is gived to

(a) the offender; and
(b) thedirectorgeneral and

(c) if the court sets a nonparole period for the sentérthe
secretaryof the sentence administration board.

Note 1 If a form is approved under th@ourt Procedures Act 200#br this
provision, the form must be used (see that A8t(2)).

Note 2 For a young offender who is under 18 yearsthid notice and order must
also be given to a parent or person with parental responsibility (see s
133J).

Note 3 If the order is part of a combination sentence, a single notice may be given
for the sentences (séegislation Act s 49).

(2) The notice must include the following information:

(&) when the sentence starts or is taken to have started;
(b) when the sentence ends;

(c) whether the sentence is to be served adifu deention or by
intensive correction;

(d) if the sentence includes more than 1 kind of imprison&ent
when each kind of imprisonment starts and ends;

(e) if a suspended sentence order is made for a part of the
sentencé when the suspended part of the sentence starts and
ends;

(f) if the court makes an intensive correction oddany conditions
made by the court for the intensive correction order;
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Section 84

(g) if a nonparole period is set for the sentéh¢ke nonparole
period and when it starts and ends;

(h) the earliest day (on the basis of the information currently
available to the court) that the offender will become entitled to
be released from detention or bkgible to be released on
parole

(i) ifthe sentence is for an offence committed by the offender while
on parole for another offenrdéea n end date f or
parole time credit undeCrimes (Sentence Administration)
Act2005 part 7.5A (Parole time credit).

(3) If the court makes an intensive correction order for the offender, the
court may remand the offender in custody until the offender is given
the notice.

(4) Failure tocomply with this section does not invalidate the sentence
of imprisonment.

(5) In this section:
director-generalmean$

(@) for an order made for a young offendehe CYP
directorgeneral and

(b) for any other ordér the directorgeneralresponsible fo this
Act.
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Good behaviour orders Chapter 6

Good behaviour ordersd community service conditions Part 6.1

Section 85
Chapter 6 Good behaviour orders
Part 6.1 Good behaviour ordersd

85

86

87

community service conditions

Good behaviour ordersd meaning of community service
condition

In this Act:

community service conditionof a good behaviour order for an
offender, means a condition included in the order that the offender
perform community service work.

Note 1 The number of hours that may be required to be performed for a
community service condition is at least 20 hours and not more than
500hours or, for goung offender, not more than 200 hours (s@& and
s133L).

Note 2 Community service workis work declared by regulation under the
Crimes (Sentence Administration) Act 2{6&ethat Act, s 316).

Applicationd pt 6.1

This part applies if a court is considering whether to include a
community service condition in a good behaviour order for an
offender.

Good behaviour ordersd community serviced convicted
offenders only

Thecourt must not include a community service condition in the good
behaviour order unless the offender is convicted of the offence for
which the order is made.

Note A good behaviour order under s 17 (2) (b) (Nmmviction orderd
general) cannot include a roonunity service condition because the
offender is found guilty, but not convicted, of the offence.
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Good behaviour ordersd community service conditions

Section 88

88
1)

(2)

89
1)

(2)

3)

Good behaviour ordersd community serviced eligibility

The court must not include a community service condition in the good

behaviour order unless sdigsl thad

(@) community service work is suitablfor the offender (see

section89); and

(b) it is appropriate that the offender be required to perform

community service work.

The court may decline to include a community service condition in

the goal behaviour order df

(a) the court asks the offender to undergo a medical examination by

a doctor, as directed by the court; and

(b) the offender does not undergo the examination in accordance

with the direction.

Good behaviour ordersd community serviced suitability

The court must not include a community service condition in the good

behaviour order unless a pgentence report is given to the court

about the offenderods sui
sentence) by performing commutnservice work.

tabi

Ity

In deciding whether to include a community service condition in the
good behaviour order, the court must consider the following:

(a) the presentence report;

(b) any medical report about the offender given to the court;

(c) any evdence given by the person who prepared thesenéence

report;

(d) any evidence given by a corrections officer about the offender.

Subsection (2) does not limit the matters that the court may consider.
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Good behaviour orders Chapter 6
Good behaviour ordersd community service conditions Part 6.1

Section 89

(4) In considering the preentence report, ¢hcourt must consider any
indicators of unsuitability mentioned in table 90, column 3 that are
stated in the report to apply to the offender.

(5) The court may include, or decline to include, a community service
condition in a good behaviour order for tféender despii@

(@) any recommendation in the psentence report about the
of fenderd6s suitability to serve a
by performing community service work; or

(b) any evidence given by the person who prepared thsgniene
report or a corrections officer.

(6) The court must record reasons for its decision to include, or decline
to include, a community service condition in the good behaviour
order i©®

(a) the presentence report recommends that the offender is suitable
but the court decides not to include a community service
condition; or

(b) the presentence report recommends that the offender is not
suitable but the court decides to include a community service
condition.

(7) Failure to comply with subsection (6pes not invalidate the good
behaviour order.
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Chapter 6

Good behaviour orders

Part 6.1 Good behaviour ordersd community service conditions
Section 90
90 Good behaviour ordersd community serviced
pre-sentence report matters
For section 423) (Presentence reports by assessors), the matters for
assessing the offenderés sofatabi
sentence) by performing community service work are the matters
mentioned in table 90, column 2.
Table 90 Assessment of suitabilityd community service work
column 1 column 2 column 3
item matter indication of unsuitability
1 degree of major problem with alcohol or a
dependence on controlled drug
alcohol or a
controlled drug
2 psychiatric or major psychiatric or
psychological psychological disorder
condition
3 medical condition potential unfitness to perform
community service work
criminal record serious criminal record
employment and  potential impracticability of
personal regular reporting for community
circumstances service work
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Good behaviour orders Chapter 6
Good behaviour ordersd community service conditions Part 6.1

Section 91

91

92

(1)

)

(1)

(2)

®3)

Good behaviour ordersd community serviced hours to
be performed

The number of hours ofommunity service work required to be
performed for a community service condition in the good behaviour
order must be at least AOurs and not more than 500 hours.

Note For a young offender, the maximum is 200 hours (SE28%&).

The period during wich the community service work is required to
be completed under the community service condition must be at
leas®

(a) if fewer than 250 hours work is requifed.2 months; or

(b) if 250 or more hours work is requir@d®4 months.

Good behaviour ordersd community serviced concurrent
and consecutive orders

This section applies if the offender is currently subject to a
community service condition under a good behaviour order (an
existing ordej).

If the court makes a further good behaviour order theltides a
community service condition (ew ordej, the court may direct that
the hours of community service work to be performed by the offender
under the new order run concurrently or consecutively, or partly
concurrently and partly consecutively, witie hours of community
service work remaining to be performed under the existing order.

However, the total of the hours to be performed under the new order
and those remaining to be performed under the existing order must
not be more than 500.

Note For a young offender, the maximum is 200 hours (SE&3%).
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Chapter 6 Good behaviour orders

Part 6.2 Good behaviour ordersd rehabilitation program conditions

Section 93

Part 6.2 Good behaviour ordersd

rehabilitation program conditions

93 Definitionsd pt 6.2
In this Act:
rehabilitation program for a good behaviour order, means a program
prescribed by regulatiorof the rehabilitation of offenders.
rehabilitation program condition of a good behaviour order for an
offender, means a condition included in the order that an offender
undertake a rehabilitation program.

94 Applicationd pt 6.2
This part applies if acourt is considering whether to include a
rehabilitation program condition in a good behaviour order for an
offender.

95 Good behaviour ordersd rehabilitation programsd
probation condition required

(1) If the court includes a rehabilitation program conditio the good
behaviour order, the court must also include a probation condition in
the order.

(2) Subsection (1) does not apply to a good behaviour order for a young
offender if a supervision condition is included in the order under
section133V (Supension conditiond when required).

96 Good behaviour ordersd rehabilitation programsd
eligibility

(1) The court must not include a rehabilitation program condition in the
good behaviour order unless satisfied dhat
(a) a rehabilitation program of a particuleind is suitable for the

offender; and
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Good behaviour orders Chapter 6
Good behaviour ordersd rehabilitation program conditions Part 6.2

Section 97

97

(2)

(1)

)

(b) it is appropriate that the offender undertake a rehabilitation
program of that kind; and

(c) a place for the offender in a program of that kind is available or
will become available within a reasonable time.

The court may decline to include a rehabilitation program condition
in the good behaviour ordepif

(a) the court asks the offender to undergo a medical examination by
a doctor, as directed by the court; and

(b) the offender does not undergo the exaation in accordance
with the direction.

Good behaviour ordersd rehabilitation programsd
suitability

The court must not include a rehabilitation program condition in the
good behaviour order unlé€ss

(a) a presentence report is given to the courbabt t he of f ende
suitability to take part in a rehabilitation program; or

(b) there is some other informationrelevant sentencing
information) before the court about the nature of the program
and its suitability for the offender that justifies incluglithe
condition in the good behaviour order.

Example of relevant sentencing information that may justify making an
order

a letter offering the offender a place in a rehabilitation program that explains
the nature of the program and why it would be suitédi¢he offender

In deciding whether to include a rehabilitation program condition in
the good behaviour order, the court must consider the following:

(&) any presentence report or relevant sentencing information for
the offender given to the court

(b) any medical report about the offender given to the court;
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Chapter 6 Good behaviour orders
Part 6.2 Good behaviour ordersd rehabilitation program conditions

Section 97

(c) any evidence given by the person who prepared-agence
report for the offender or who gave relevant sentencing
information to the court;

(d) any evidence given by a correctionfiadr about the offender.
(3) Subsection (2) does not limit the matters that the court may consider.

(4) The court may include, or decline to include, a rehabilitation program
condition in the good behaviour order despite

(&) anyrecommendation in any pgentence report, or indication in
relevant sentencing information,
to serve a sentence (or a part of a sentence) by taking part in a
rehabilitation program; or

(b) any evidence given by the persowho prepared any
presentence report for the offender or who gave relevant
sentencing information to the court; or

(c) any evidence given by a corrections officer.

(5) The court must record reasons for its decision to include, or decline
to include, a ehabilitation program condition in the good behaviour
order i©®

(&) any presentence report recommends, or relevant sentencing
information indicates, that the offender is suitable but the court
decides not to include a rehabilitation program condition; or

(b) any presentence report recommends, or relevant sentencing
information indicates, that the offender is not suitable but the
court decides to include a rehabilitation program condition.

(6) Failure to comply with subsection (5) does not invalidaggbod
behaviour order.
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Good behaviour ordersd rehabilitation program conditions Part 6.2

Section 98

98

99

100

(1)

)

Good behaviour ordersd rehabilitation programsad
pre-sentence report matters

For section 424) (Presentence reports by assessors), the matters for
assessing the offenderdés suitabi
sentencepy taking part in a rehabilitation program are whether the
offender wad

(&) under the influence of alcohol or a controlled drug when the
offence was committed; or

(b) motivated to commit the offence by a dedire
(i) to administer a controlled drug tarself or herself; or
(i) to obtain a controlled drug for sedfiministration; or

(i) to obtain resources to enable the offender to obtain a
controlled drug for seladministration.

Good behaviour ordersd rehabilitation programsd
maximum period

A rehabilitation program condition included in the good behaviour
order must not require the offender to take part in a rehabilitation
program for longer than 3 years.

Good behaviour ordersd rehabilitation programsad
concurrent and consecutive orders

This section applies if the offender is currently subject to a
rehabilitation program condition under a good behaviour order (an
existing ordej.

If the court makes a further good behaviour order that includes a
rehabilitation program condition (@eworder), the court may direct
that the new order operate concurrently or consecutively, or partly
concurrently and partly consecutively, with the existing order.
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Section 100

(3) However, the new order must not be stated to end later than 3 years
after the day the newarder is made, irrespective of when the order is
to take effect.
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Good behaviour ordersd explanations and official notice Part 6.3
Section 101
Part 6.3 Good behaviour ordersd
explanations and official notice
101 Applicationd pt 6.3
This part applies if a court makes a good behaviour order for an
offender.
102 Good behaviour ordersd explanation to offenders

(1) The court must ensure that reasonable steps are taken to explain to the
offender in general terms (and in language the offender can readily
understand

(a) the nature and conditions of the good behaviour order; and

(b)) the offenderds good be@Gremes our
(Sentence Administration) Act 20G@&d

(c) the consequences if the offender breaches the obligations.

Note An offender nay breach the obligations by failing to comply with
them (seé.egislation Act dict, pt 1, debreach.

(2) Failure to comply with this section does not invalidate the good
behaviou order.

103 Good behaviour ordersd official notice of order

(1) Assoon as practicable after the court makes the good behaviour order,
the court must ensure that written notice of the order, together with a
copy of the order, is givendo

(a) the offende and
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Section 103

(b) if the order includes a community service condition, probation
condition or rehabilitation program  conditidrihe
directorgeneral

Notel Ifthe order is part of a combination sentence, a single notice may be given
for the sentences (séegislation Act s 49).

Note 2 For a young offender who is under 18 years old, the notice and order must
also be given to a parent or person with parental responsibility (see s
133J).

(2) The notice must include the following information:
(a) the term of the good behaviour order;

(b) if the good behaviour order includes a community service
conditiord

() the number of hours of community service work the
offender is to perform; and

(i) the period during which the work is to be completed; and

(i) where the offender must present himself or herself for the
administration of the condition to start; and

(iv) when, or the period within which, the offender must
present;

(c) if the good blaviour order includes a probation condition
(i) the probation supervisor for the offender; and

(i) where the offender must present himself or herself for the
administration of the condition to start; and

(i) when, or the period within which, the fefider must

present;
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Section 104

(d) if the good behaviour order includes a rehabilitation program
conditiord

(i) the rehabilitation program the offender is to take part in;
and

(i) the period for which the offender is to take part in the
program; and

(i) where the offender must present himself or herself for the
administration of the condition to start; and

(iv) when or the period within which the offender must present;

(e) any other conditions included in the good behaviour order.

(3) Failure to complywith this section does not invalidate the good
behaviour order.

(4) In this section:
director-generalmeang
(@ for an order made for a young offendehe CYP

directorgeneral and
(b) for any other ordér the directorgeneralresponsible for this
Act.
104 Good behaviour ordersd explanation and notice to
sureties

(1) This section applies if the good behaviour order includes a condition
that a surety give security for the offender.

(2) The court must ensure that reasonablesséee taken to explain to the
surety in general terms (and in language the surety can readily
understand
(a) the nature and the conditions of the order (including the amount

of the security); and
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Section 104

(b)) the offenderds good be@Gremes our
(Sentence Administration) Act 20G@mnd

(c) the consequences for the offender and the surety if the offender
breaches the obligations.

Note An offender may breach the okdiions by failing to comply with
them (seé.egislation Act dict, pt 1, debreach.

(3) The court must also ensure that reasonable steps are taken to give a
copy of the good behawir order to the surety.

(4) Failure to comply with this section does not invalidate the good
behaviour order or the security.
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Good behaviour orders Chapter 6
Good behaviour ordersd other provisions Part 6.4

Section 105

Part 6.4 Good behaviour ordersd other

105

(1)

(2)

(3)

106
1)

provisions

Good behaviourd consequences of failure to sign
undertaking

This section applies if an offender fails to sign the undertaking
mentioned in section 13 (2) for a good behaviour order made in
relation to the offender.

The court that made the good behaviour order mesengence the
offender, or convict and sentence thffender, as if the order had not
been made.

To remove any doubt, if the offender issentenced by the court
under this section, the offender has the same rights of appeal as the
offender would have had if the good behaviour order had not been
mace.

Good behaviourd maximum amount of security

The maximum amount of security that may be required to be given
by an offender or a surety under a good behaviour order is

(a) if the offence is punishable by a fihghe maximum fine that
may beimposed for the offence; or

(b) if the offence is not punishable by a fine
(i) for the Supreme Cowwt$10 000; or
(i) for the Magistrates Couit$2 000.
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Chapter 6 Good behaviour orders
Part 6.4 Good behaviour ordersd other provisions

Section 106

(2) However, a good behaviour order made by the Magistrates Court
must not include a condition thi&ie offender or a surety give security
unles®

(@) the offence is punishable by imprisonment for longer than
6 months; or

(b) a suspended sentence order has been made for the offence.
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Reparation orders Chapter 7

Section 107

Chapter 7 Reparation orders

107

Applicationd ch 7

This partapplies if a court is considering whether to make, or makes,
a reparation order for an offender for an offence.

108 Reparation ordersd no agreement about amount of loss
etc

(1) If the offender and the director of public prosecutions (or any other
applicantfor the reparation order) do not agree about the amount the
offender is to be ordered to pay under the reparation order, the court
must decide the amount.

(2) To remove any doubt, section 110 (Reparation oédekgdential
basis for orders) applies in ation to facts about the amount the
offender is to be ordered to pay under the reparation order.

109 Reparation ordersd payment by instalments
If the court makes a reparation order for the payment of money, the
court may, in addition, order ttat
(a) the anount be paid by stated instalments; and
(b) the offender give security, with or without sureties, to the
satisfaction of a stated officer of the court for the payment of the
amount or of each instalment of the amount.
110 Reparation ordersd evidential basis for orders

(1) A reparation order must not be made for the offence unless the court
considers that the order should be made on the basis of facts
established by
(a) evidence given at the trial; or
(b) available documents; or
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Chapter 7

Reparation orders

Section 110A

(2)

110A
1)

)

®3)

(c) admissions by theftender; or

(d) submissions made by or for anyone (including the director of
public prosecutions).

In this section:

available documentsin relation to the offencapeans any of the
following:

(&) any written statements or admissions made foragsevidence
at a trial that would have been admissible as evidence at the trial
for the offence;

(b) depositions taken at any committal proceeding for the offence;

(c) any written statements or admissions used as evidence in any
committal proceeding fahe offence;

(d) any other relevant written documents.

Example for par (d)

If the value of an object, or the cost of its repair, is relevant to the proceeding
for the reparation order, an affidavit by a valuer or repairer about the value
of the object othe cost of its repair would be a relevant written document.

Reparation ordersd enforcing non-money order

This section applies if the reparation order does not require the
payment of money.

Note An offender may breach reparation order by failinto comply with it
(seelLegislation Act dict, pt 1, debreach.

If the offender breaches the reparation order, the person in whose
favour the order was made may apply todbert for an order under
this section to be made against the offender.

On an application under subsection (2), the court may make an order
for the payment of money against the offender in substitution for the
breached order.
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Reparation orders Chapter 7

Section 111

111 Reparation ordersd power to make other orders etc

To remove any doubt, the power to make a reparation order under a
provision of this Act is additional
this Act or any other territory law, including its power to make a

reparation order under aher provision of this Act or any other

territory law.

Example

Stan broke into Alicebds house and stole prc
property was recovered. Stan is convicted of the theft of the property. The court
may make reparation ordevsdering Stan to pay Aliée

1 the value of the stolen property (see s 20); and
91 the costs of repairing the damage caused during the-bréage s 19).

112 Reparation ordersd Confiscation of Criminal Assets Act

(1) The court must not order the offendemhake reparation to a person
only because the personés property i
forfeiture order under th€onfiscation of Criminal Assets A2003
(the Confiscaton Act).

(2) To remove any doubt

(&) an amount payable under a reparation order cannot be recovered
from property that has been restrained or forfeited under the
Confiscation Actand

(b) areparation order for the restoration of property cannot be made
for property that has been restrained or forfeited under the
ConfiscationAct.

Note 1 Restrainedproperty may be dealt with only in accordance with the
Confiscation Acf(see that Act, s 19, deéstraining orderand s33(1)).
For the exclusion of restrained property from forfeiture, see the
Confiscation Actpt 6.

Note 2 For applications by a pess who had an interest in forfeited property for
the propertyds return Confiscatioo Act compensat
div 9.5.
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Chapter 7 Reparation orders
Section 113
(3) Inthissection:

restrained property that has beeastrainedunder theConfiscation
Act includes®

(a) property in relation to which an applicai for a restraining
order has been made under that Act; and

(b) property in relation to which an application for a conviction
forfeiture order has been made under that Act; and

(c) property subject to forfeiture under that Act.

113 Reparation ordersd official notice of order
(1) This section applies if the court makes a reparation order for the
offender.
(2) Assoon as practicable after the court makes the reparation order, the
court must ensure that written notice of the order, together with a copy
of the order, is given t
(a) the offender; and
(b) the person in whose favour the order is made.
Note 1 If the order is part of a combination sentence, a single notice may be given
for the sentences (séegislation Act s 49).
Note 2 For a young offender who is under 18 years old, the notice and order must
also be given to a parent or person with parental responsibility (see s
133)).
(3) Failure to comply with this section doest invalidate the reparation
order.
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Deferred sentence orders Chapter 8

Deferred sentence ordersd making Part 8.1
Section 114
Chapter 8 Deferred sentence orders
Part 8.1 Deferred sentence ordersd
making
114 Applicationd pt 8.1
This chapter applies if a court is considering whether to maike
makesa deferred sentence order for an offender.
115 Meaning of deferred sentence obligations
In this Act:
deferred sentence obligationdor an offended see section 120
(Deferred sentence ordér®bligationg.
116 Deferred sentence ordersd eligibility
(1) The court must not make a deferisehtence order for the offender
unless it considers tteat
(a) releasing the offender on bail would allow the offender to
address his or her criminal behaviour and anything that has
contributed to the behaviour; and

(b) if the offender were to comply witthe order, and any bail
conditions, the court might not impose as severe a sentence for
the offence.

(2) The court may make a deferred sentence order whether or not it
considers that the seriousness of the offence justifies a sentence of
imprisonment.
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Chapter 8 Deferred sentence orders

Part 8.1 Deferred sentence ordersd making
Section 117
117 Deferred sentence ordersd suitability

(1) In deciding whether to make a deferred sentence order for the
offender, the court must consider the following:

(&) any presentence report about the offender;

Note The court may order a pentence report undsrdl.

(b) any evidence given by the person who prepared-agnce
report for the offender;

(c) any evidence given by a corrections officer about the offender.
(2) Subsection (1) does not limit the matters that the court may consider.

(3) The cout may make, or decline to make, a deferred sentence order
despit®
(&) any recommendation in any psentence report about the
of fender s suitability for a defer

(b) any evidence given by the person who prepared any
pre-sentence rapt for the offender or a corrections officer.

(4) The court must record reasons for its decision to make a deferred
sentence orderdf

(&) any presentence report recommends that the offender is suitable
but the court decides not to make a deferrecesestorder; or

(b) any presentence report recommends that the offender is not
suitable but the court decides to make a deferred sentence order.

(5) Failure to comply with subsection (4) does not invalidate a deferred
sentence order.
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Deferred sentence orders Chapter 8
Deferred sentence ordersd making Part 8.1

Section 118

118 Deferred sentence ordersd indication of penalties

If the court makes a deferred sentence order for the offender, the court
must state, in general terins

(a) the penalty that the offender might receive if the offender
complies with the order and any bail conditions; and

(b) the penalty that the offender might receive if the offender does
not comply with the order or a bail condition.

119 Deferred sentence ordersd review requirements in orders

If the court makes a deferred sentence order for the offender, the court

may requie the offender to appear before the court at the times

(before the time stated in the order under section 27 (2)), and at the

pl aces, stated in the order for the
compliance with the order.

Note The court may al so review tBal offender (
Act 1992 s 41A.

120 Deferred sentence ordersd obligations

The of f ender odefermd dentegce dlgationgsvhile t h e
subject to a deferred sentence orded are

(a) to comply with the order (including any conditions of the order);
and

(b) to comply with the offenderoés bail

121 Deferred sentence ordersd explanation and official notice

(1) Ifthecourt makes a deferred sentence order for the offender, the court
must ensure that reasonable steps are taken to explain to the offender
in general terms (and in language the offender can readily
understand

(&) the nature and conditions of the ordedant he of fender 6s
under theBail Act 1992 and
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Chapter 8 Deferred sentence orders
Part 8.1 Deferred sentence ordersd making

Section 122

(b) t he of fender s obl i gBallAcd®8 wunder t
and

(c) the consequences if the offender breaches the obligations.

Note An offender may breach the obligations by failing to comply with
them (sed egislation Act dict, pt 1, debreach.

(2) As soon as practicable after the court makes the deferred sentence
order, the court must ensure that written notice of the order, together
with a copy of theorder, is given to the offender.

Note 1 The offender must also be given written notice of any bail conditions (see
Bail Act 1992 s 34).

Note 2 For a young offender who is under 18 seeald, the notice and order must
also be given to a parent or person with parental responsibility (see s
133J).

(3) Failure to comply with this section does not invalidate the deferred
sentence order.

122 Deferred sentence ordersd period of effect

(1) A deferred sentence order must not state a timesé@hencing timg
under section 27 (2) (Deferred sentence odlensking) that is more
than 12months after the day the order is made.

(2) A deferred sentence order
(a) starts on the day it is made; and
(b) end$
(i) atthe sentencing time; or

(i) if the order is earlier cancelled under section 128 (Deferred
sentenceordedsc ourt s powers on revi ew)
(Deferred sentence ordérautomatic cancellation on bail
revocationd on the day the coudancels it.
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Deferred sentence orders Chapter 8

Deferred sentence ordersd supervision Part 8.2
Section 123
Part 8.2 Deferred sentence ordersd
supervision
123 Applicationd pt 8.2

This part applies if a court (theentencing couft makesa deferred
sentence order for an offender.

124 Deferred sentence ordersd arrest without warrant

(1) This section applies if a police officer believes, on reasonable
grounds, t hat the offender has br e
sentence obligations.

(2) The police officer may arrest the offender without a warrant.

(3) If the police officer arrests the offder, the police officer must bring
the offender befoie

(a) the sentencing coyror

(b) if the sentencing court is not sittidga magistrate.

125 Deferred sentence ordersd arrest warrant

(1) If ajudge or magistrate is satisfied by information on oath that there
are reasonable grounds for suspecting that the offender has breached,
or will breach, the off ethejedgpebs def er
or magistrate may issue a warrantforehE f ende.r 6s arr est

Note For the arrest of an offender who breaches bail, seBdleAct 1992
s56A and s 56B.

(2) The warrant must
(a) be in writing signed by the judge or magage; and
(b) be directed to all police officers or a named police officer; and

(c) state briefly the matter on which the information is based; and
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Part 8.2 Deferred sentence ordersd supervision

Section 126

(d) ordertheof f ender 6 s a rthe efferider beford thd r i ngi n¢
sentencing court.

(3) If a policeofficer arrests the offender under this section, the police
officer must,as soon as practicablajng theoffenderbefored

(a) the sentencing coyror

(b) if the sentencing couiis not sitting a magistrate.

126 Deferred sentence ordersod review

(1) The sentencing court may review the
order at any time.

Note The court may also review tBal offender (
Act 1992 s 41A.

(2) Without limiting subsection (1), the sentencing court may review the
deferred sentence order to consider whether the offender has
breached, or may breach, t he of f e
obligations.

(3) The sentencing court may review the deferred sentaiies
(a) on its own initiative; or
(b) on application b§
(i) the offender; or
(i) thedirectorgeneral or
(iif) the director of public prosecutions.

(4) A person mentioned in subsection (3) (b) may appear at a review.
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Deferred sentence orders Chapter 8
Deferred sentence ordersd supervision Part 8.2

Section 127

(5) Inthissection:
director-generalmeang

(a) if the offender is under 18 years old when the application is
madeé the CYP directorgeneral and

(b) in any other case thedirectorgenerakesponsible for this Act.

127 Deferred sentence ordersd notice of review

(1) The sentencing court must give a written notice of a proposed review
of t he of fender 6s deferred sentenc
directorgeneraland the director of public prosecutions.

(2) The notice must set ait

(a) the reasons for the review;dn

(b) the time and place fixed for the review.
(3) In this section:

director-generalmeang

(a) if the offender is under 18 years old when the notice is §iven
the CYP directorgeneral and

(b) in any other cage thedirectorgenerakesponsible for thig.ct.
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Chapter 8 Deferred sentence orders

Part 8.3 Deferred sentence ordersd amendment or cancellation
Section 128
Part 8.3 Deferred sentence orderso
amendment or cancellation
128 Deferred sentenceordersdo cour t 6s powers on revi e
After revi ewing t he of fender 6s de

sentencing court may do any of the following:
(a) take no furtheaction;

(b) give the offender a warning about the need to comply with the
of fender6s deferred sentence obli
conditions);

(c) by order, amend any of the deferre
(d) by order, cancel the deferrechsence order &
() the offender has applied for its cancellation; or

(i) the court is satisfied that the offender has breached the
of fender s deferred sentence obl

129 Deferred sentence ordersd when amendments take effect

(1) This section applies if the sentencing court makes an order (an
amendmentorder under section 128 (1) (c) &
deferred sentence ordero6s conditions

(2) The court must record its reasons for the decision.
(3) The amendment order mustate when it takes effect.
(4) The date of effect must Be

(@) the date when the sentencing court gives the offender written
notice of the amendment order; or

(b) if a later date of effect is stated in the amendment &rttes
date stated.
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Deferred sentence ordersd amendment or cancellation Part 8.3

Section 130

(5)

(6)

(7)

130
1)

)
3)
(4)

As soon as practicable after the sentencing court makes the
amendment order, the court must ensure that written notice of the
order, together with a copy of the order, is given to the offender, the
directorgeneraland the director of public prosecutions.

Note Fora young offender who is under 18 years old, the notice and order must
also be given to a parent or person with parental responsibility (see s
133J).

Failure to comply with subsection (5) does not invalidate the
amendment order.

In this section:
director-generalmean$

(a) if the offender is under 18 years old when the amendment order
is madé theCYP directorgeneral and

(b) in any other cage thedirectorgenerakresponsible for this Act.

Deferred sentence ordersd when cancellation takes effect

This section applies if the sentencing court makes an order (a
cancellation ordej under section 128 (Deferred sentence ofilers

courtdés powers on review) cancel

order.
The court must record its reasonstfoe decision.
The cancellation order takes effect on the day it is made.

As soon as practicable after the sentencing court makes the
cancellation order, the court must ensure that written notice of the
order, together with a copy of the ordergiven to the offender, the
directorgeneraland the director of public prosecutions.

Note For a young offender who is under 18 years old, the notice and order must
also be given to a parent or person widrental responsibility (see
s133J).

R49
08/04/20

Crimes (Sentencing) Act 2005 page 161
Effective: 08/04/20-13/05/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au

ng
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Part 8.3 Deferred sentence ordersd amendment or cancellation

Section 131

(5) Failure to comply with subsection (4) does not invalidate the
cancellation order.

(6) In this section:
director-generalmeang

(a) if the offender is under 18 years old when the cancellation order
is madé theCYP directorgeneral and

(b) in any other cage thedirectorgenerakresponsible for this Act.

131 Deferred sentence ordersd effect of cancellation

(1) This section applies ithe sentencing court makes an order (a
cancellation orde} under section 128 (Deferred sentence ofilers

courtdés powers on review) cancelling
order.

2 The offender 6s bail in relation to
was made is automatically revoked on the making of the cancellation
order.

(3) The sentencing court must sentence the offender for all offences for
which the court may sentence the offender, whether or not they are
punishable by imprisonment.
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Deferred sentence ordersd other provisions Part 8.4
Section 132
Part 8.4 Deferred sentence orderso other
provisions
132 Deferred sentence ordersd automatic cancellation on bail
revocation
The offenderbdés deferred sentence or (
the offenderds bail in relation to w
133 Deferred sentence ordersd relationship with Bail Act

(1) A requirement in a deferred sentence order under section 27 (2)
(Deferred sentence ordérsnaking) or section 119 (Deferred
sentence ordedsreview requirements in orders) for an offender to
appear befre the sentencing coort

(@ does not af fect a DBaibActr1O®® power
require the offender to appear before the court under that Act;
and

(b) applies to the offeret despite the Bail Act 1992
section6 (2) (b) (Rights following grant of bail).
Note TheBail Act 1992 s 6 (3 (b) provides a bailed person is entitled
to remain at liberty in relation to the offence until required to

appear before a court in accordance
to appear under that Act.

(2) Toremove any doubt, section 27 (5) does not Jiaritl is not limited
by, theBail Act 1992 section25 (Conditions on which bail may be
granted to adults).

(3) Toremove any doubt, section 128 (1) (c) (Deferred sentencedrders

cout 6s powers on review) does not |ir
provision of theBail Act 1992a b o ut varying an offe
conditions.
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Chapter 8 Deferred sentence orders
Part 8.4 Deferred sentence ordersd other provisions

Section 133

(4) To remove any doubt, section 126 (Dedel sentence ordérs
review) does not limit, and is not limited by, any provision of2hé
Act 1992 part 6 (Review of bail decisions) about review of an
of fender s bail
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Sentencing young offenders Chapter 8A
General Part 8A.1

Section 133A

Chapter 8A Sentencing young offenders

Part 8A.1 General

133A
1)

(2)

133B

133C
1)

(2)

Purposed ch 8A

The purpose of this chapter is to set out particular provisions that
apply to the sentencing of young offenders.

Except as provided in this chapter or otherwise in this thet, Act
applies to young offenders in the same way as it applies to other
offenders.

Meaning of young offender

In this Act:

young offendemmeans a person wlo

(&) has been convicted or found guilty of an offence by a court; and

(b) was under 18 yesa old when the offence was committed.

Young offendersd purposes of sentencing

Despite section {2), in sentencing a young offender, a court must
consider the purpose of promoting the rehabilitation of the young
offender and may give more weigiat that purpose than it gives to
any of the other purposes stated in secti¢h).

Also, in sentencing a young offender, a court must have particular
regard to the common law principle of individualised justice.
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Chapter 8A Sentencing young offenders
Part 8A.1 General

Section 133D

133D Young offendersd sentencingd additional relevant
considerations

(1) In deciding how a young offender should be sentenced (if at all) for
an offence, a court must consider the following matters:

@ the young offenderdés cul pability f
his or her maturity;

(b)) the young offenderds state of deve
(c) the past and present family circumstances of the young offender.
(2) This section applies in addition to section 33 (Sentedciedevant
considerations).
133E Young offendersd pre-sentence report matters

(1) Each of the following is are-sentence report matten relation to a
young offender:

@ the young offenderés culpability f
his or her maturity;

(b))t he young offendetrd6s state of deve
(c) the past and present family circumstances of the young offender.

(2) This section applies in addition to section 40A {Beatence report
matters).

133F Young offendersd director-general may give court
information about availability of resources

The CYP directorgeneralmay give the court information about the
availability of resources that would be needed to give effect to an
order the court may make in relation to a young offender under this
Act.
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General Part 8A.1

Section 133G

133G Young offendersd sentences of imprisonment

(1) This section applies if a court is sentencing a young offender to
imprisonment under section 10.

Note Section 10 allows a court to sentence an offender to imprisonment if
satisfied that no other penalty is appropriate.

(2) The sentence foimprisonment must be a last resort and for the
shortest appropriate term.

(3) The court must consider making a combination sentence consisting
ofd

(a) the sentence of imprisonment; and

(b) a good behaviour order with a supervision condition.

Note There is no provision for the setting of a nonparole period for a sentence
of imprisonment imposed on a young offender (see(@64efexcluded
sentence of imprisonmept

(4) The court must not sentence the young offender to imprisonment for
life.
133H Young offendersd imprisonment to be at detention place

(1) This section applies (instead of section(3)) if a court sentences a
young offender to imprisonment and the young offender is under
21years old when the sentence is imposed.

(2) The sentence muste served by fultime detention at a detention
place unless the young offended is

(@) released from fultime detention under this Act or another
territory law; or

(b) transferred to a correctional centre under @t@ldren and
Young People Act 2008
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Chapter 8A Sentencing young offenders
Part 8A.1 General

Section 133l

133l Young offendersd non-association and place restriction
orders

A court must not make a neassociation order or place restriction
order for a young offender unless satisfied thatorder would naét

@ interfere wi t h t he young of fende
education or training; or

i sproportionately interfere wi
b) d t t el t f t h
public transport or accommodation.

Note Pt 3.4 makes provision for neasso@tion orders and place restriction
orders for offenders

133J Young offendersd notice of orders to parent etc

(1) This section applies if written notice of an order and a copy of the
order is required to be given to a young offender under any of the
following:

(a) section 124) (Suspended sentences);
(b) section 147) (Fine® orders to pay);

(c) section 164) (Driver licence disqualification ordé€rsmotor
vehicle theft);

(d) section 1715) (Non-conviction order8 general);

(e) section 252) (Nontasseiation and place restriction ordérs
explanation and official notice);

(H section 841) (Imprisonmerd official notice of sentence);

(g) section 1031) (Good behaviour ordeisofficial notice of
order);

(h) section 1132) (Reparatiororder® official notice of order);

(i) section 12%2) (Deferred sentence ordérgxplanation and
official notice of effect);
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Section 133K

() section 1295) (Deferred sentence ordérsvhen amendments
take effect);

(k) section 13d4) (Deferred sentence ordérsvhen cacellation
takes effect).

(2) If the young offender is under 18 years old, the court must ensure that
the notice and a copy of the order is also given to a parent of the young
offender and anyone else who has parental responsibility for the
young offendeunder theChildren and Young People Act 2008

133K Young offendersd references to corrections officer

A reference in this Act to a corrections officer is, in relation to a
young offender, a reference to a youth detention officer under the
Children and Young People Act 2008
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Chapter 8A Sentencing young offenders
Part 8A.2 Young offendersd good behaviour orders
Division 8A.2.1 Young offendersd good behaviour orders generally

Section 133L

Part 8A.2 Young offendersd good
behaviour orders

Division 8A.2.1 Young offendersd good behaviour
orders generally

133L Young offendersd community serviced hours to be
performed

(1) The number of hours of community service work required to be
performed for a community service condition in a good behaviour
order for a young offeted

(&) must be at least 20 hours and not more than 200 hours; and

(b) mu st not interfere wi t h t he you
appropriate education or training.

(2) The period during which the community service work is required to
be completed under ¢hcommunity service condition must be not
longer than 12 months.

(3) Section 923) (Good behaviour ordedscommunity servicé
concurrent and consecutive ordeegplies in relation to a young
offender as if the reference to 500 hours were a reference0to 20
hours.

133M Young offendersd good behaviour ordersd conditions

(1) A good behaviour order for a young offender must not include a
condition mentioned in section 13) (a) (which is about giving
security for compliance with an order).
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Young offendersd good behaviour orders Part 8A.2
Good behaviour ordersd education and training conditions  Division 8A.2.2

Section 133N

(2) In addition tothe conditions mentioned in section (B3 (b) to (g), a
good behaviour order for a young offender may inalude

(&) an education and training condition; and

Note An education and training condition must not be included in the
order unless the young offesrdis convicted or found guilty of the
offence (see $33P).

(b) a supervision condition.

Division 8A.2.2 Good behaviour ordersd education
and training conditions

133N Meaning of education and training condition
In this Act:

education and trainingcondition, of a good behaviour order for a
young offender, means a condition included in the order that the
young offender undertake education or training.

1330 Applicationd div 8A.2.2

This division applies if a court is considering whether to include an
education and training condition in a good behaviour order for a
young offender.

133P Education and training conditionsd for young offenders
convicted or found guilty

A good behaviour order cannot include an education and training
condition unless the youngfender has been convicted or found
guilty of the offence for which the order is made.
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Division 8A.2.2 Good behaviour ordersd education and training conditions

Section 133Q

133Q Education and training conditionsd eligibility

The court must not include an education and training condition in the
good behaviour order unless satisfied dhat

(a) education or training of a particular kind is suitable for the young
offender; and

(b) itis appropriate that the young offender undertake education or
training of that kind; and

(c) a place for the young offender in education or training of that
kind is available or will become available within a reasonable
time.

133R Education and training conditionsd suitability

(1) Indeciding whether to include an education and training condition in
the good behaviour order, the court must consider the following:

(a) any presentence report or relevant sentencing information for
the young offender given to the court;

(b) any medical report about the young offender given to the court;

(c) any evidence given by the person who prepared-gagrence
report for the pung offender or who gave relevant sentencing
information to the court;

(d) any evidence given by tl&YP directorgenerabbout the young
offender.

(2) Subsection (1) does not limit the matters that the court may consider.
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Good behaviour ordersd education and training conditions  Division 8A.2.2

Section 133S

133S

(3) The court may include, odecline to include, an education and
training condition in the good behaviour order for the young offender
despit@

(4)

(5)

(&) any recommendation in any pgentence report, or indication in

(b)

()

relevant sentencing information, about the suitability of the
young offender to serve a sentence (or a part of a sentence) by
taking part in education or training; or

any evidence given by the person who prepared any
pre-ssentence report for the young offender or who gave relevant
sentencing information to the wa; or

any evidence given by ti&YP directorgenerabbout the young
offender.

The court must record reasons for its decision to include, or not
include, an education and training condition in the good behaviour
order i©

(&) a presentence mort recommends, or relevant sentencing

(b)

information indicates, that the young offender is suitable but the
court decides not to include an education and training condition;
or

a presentence report recommends, or relevant sentencing
information indicées, that the young offender is not suitable but
the court decides to include an education and training condition.

Failure to comply with subsection (4) does not invalidate the good
behaviour order.

Education and training conditionsd maximum period

An education and training condition included in the good behaviour
order must not require the young offender take part in education or
training for longer than 3 years.
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Division 8A.2.3 Good behaviour ordersd supervision conditions

Section 133T

133T Education and training conditionsd 2 or more good
behaviour orders

(1) This sedbn applies i®

(@) a young offender is currently subject to an education and
training condition under a good behaviour order éarsting
order); and

(b) the court makes a further good behaviour order that includes an
education and training condition if@w ordej.

(2) The court may direct how the new order and the existing order work
together.

(3) However, the new order must not require the young offender to
undergo education or training as stated in the order for more than
3years.

Division 8A.2.3 Good behaviour ordersd supervision
conditions
133U Meaning of supervision condition
(1) In this Act:

supervision condition of a good behaviour order for a young
offender, means a condition included in the ordethat

(@) requires the young offender to comply with all reasonable
directions given by thdirectorgeneral and

(b) allows thedirectorgeneralto require information from entities
directly supervising the young offender.

(2) In this section:
director-generalmeansy

(a) if the offender is under 18 years old when the direction is given
or the requirement is madleéhe CYP directorgeneral and
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Good behaviour ordersd supervision conditions  Division 8A.2.3

Section 133V

133V
1)

(2)

133W

133X

(1)

(b) in any other cagethe directorgeneral responsible, under the
Crimes (Sentence Administration) Act 200%or the
administration of the good behaviour order to which the
direction retes.

Supervision conditionsd when required

A court must include a supervision condition in a good behaviour
order for a young offender if the court has made, or proposes to make,
a good behaviour order that includes

(&) a community service coittn; or

(b) a rehabilitation program condition; or

(c) an education and training condition.

Subsection (1) does not limit the circumstances in which the court
may include a supervision condition in a good behaviour order.
Supervision conditionsd maximum period

A supervision condition included in the good behaviour order must
not require the young offender to comply with all reasonable
directions given by thdirectorgeneralfor longer than 3 years.

Supervision conditionsd 2 or more good behaviour
orders
This section appliesdf

(a) ayoung offender is currently subject to a supervision condition
under a good behaviour order @isting ordej; and

(b) the court makes a further good behaviour order that includes a
supervision conditin (anew ordej.
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Part 8A.2 Young offendersd good behaviour orders
Division 8A.2.3 Good behaviour ordersd supervision conditions

Section 133X

(2) The court may direct how the new order and the existing order work
together.

(3) However, the new order must not require the young offender to be
supervised as stated in the order for longer than 3 years.
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Section 133Y

Part 8A.3 Young offendersd
accommodation orders

133Y Meaning of accommodation order
(1) Inthis Act:

accommodation orderin relation to a young offender, means an
order made by a court requiring the young offender to live at the place
or with the person, whether within outside the AC®

(a) stated in the order; or

(b) that thedirectorgenerafrom time to time directs.
(2) In this section:

director-generalmean$

(a) if the offender is under 18 years old when the direction is
giverd theCYP directorgeneral and

(b) in any other cagethe directorgeneral responsible, under the
Crimes (Sentence Adnistration) Act 2005 for the young
offender to whom the direction relates.

133z Accommodation ordersd for young offenders convicted
or found guilty

If a young offender has been convicted or found guilty of an offence,
the court may make an accommodatoder for the young offender.

133ZA  Accommodation ordersd eligibility

The court must not make an accommodation order for a young
offender unless satisfied tldat

(a) the order would be suitable for the young offender; and
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Part 8A.3 Young offendersd accommodation orders

Section 133ZB

(b) if the order states that theyng offender is to live at a plate
the person in charge of the place agrees to accommodate the
young offender at the place; and

(c) if the order states that the child is to live with a pedison

(i) the person is a suitable person to accommodate the young
offender; and

(i) the person agrees to the young offender living with the
person.

133ZB Accommodation ordersd suitability

(1) In deciding whether to make an accommodation order for a young
offender, the court must consider the following:

(&) any presentence report or relevant sentencing information for
the young offender given to the court;

(b) any medical report about the young offender given to the court;

(c) any evidence given by the person who prepared-agrence
report for the young offender who gave relevant sentencing
information to the court;

(d) any evidence given by tl&YP directorgenerabbout the young
offender.

(2) Subsection (1) does not limit the matters that the court may consider.

(3) The Court may make, or decline to nealan accommodation order,
for a young offender despée

(a) any recommendation in any pgentence report, or indication in
relevant sentencing information, about the appropriateness of an
accommodation order for the young offender; or

(b) any evidencegiven by the person who prepared any
pre-sentence report for the young offender or who gave relevant
sentencing information to the court; or
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Section 133ZC

(4)

(5)

133zC

133zD
1)

)

®3)

(c) any evidence given by tl&YP directorgenerabbout the young
offender.

The Court must reconceasons for its decision in relation to a young
offender i®

(&) a presentence report recommends, or relevant sentencing
information indicates, that an accommodation order be made for
the young offender but the court does not make an
accommodation ordeor

(b) a presentence report recommends, or relevant sentencing
information indicates, that an accommodation order not be made
for the young offender but the court makes an accommodation
order.

Failure to comply with subsection (4) does not invdédahe
accommodation order.

Accommodation ordersd maximum period

An accommodation order must not be longer than 3 years.

Accommodation ordersd 2 or more orders
This section appliesdf

(a) ayoung offender is currently subject to an accoufation order
(anexisting orde); and

(b) the court makes a further accommodation ordee(a ordej.

The court may direct how the new order and the existing order work
together.

However, the new order must not require the young offender to be
accommodated as stated in the order for longer than 3 years.
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Section 134

Chapter 9 Miscellaneous

134
1)

)

3)

Operation of ancillary and restitution orders
In this section:
finalisedd proceedings in relation to an appeal famalised ifd

(a) the appeal is dismissed, withdrawn or struck out or ends without
a retrial being ordered and the period for making any further
appeal against that decision ends; or

(b) ifaretrial is ordered the proceedings on the retrial are finalised
within the meaning of paragraph (a).

relevant ordermean$
(&) an ancillary order undér
(i) section 18 (Nofconviction orderd ancillary orders); or

(i) section 58 (Ancillary orders relating to offences takeo
account in sentencing); or

(b) areparation order.
A relevant order takes effect on the day after

(@) the end of the period for appealing against the conviction or
finding of guilt to which the relevant order relates; or

(b) if an appeal in relation to the conviction or finding of guilt is
made within the period for making the app@e#he day
proceedings in relation to the appeal are finalised.

However, an appeal court may, on application or its own initiative, if
satisfied it & in the interests of justice, order that a relevant order take
effect on a stated day earlier than the day fixed under subsétion
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Section 135

(4) A court may, on application or its own initiative, by order, give such
directions as it considers appropriatedfor
(a) the custody of property to which a relevant order relates; or
(b) the giving of security, with or without sureties, for payment of

an amount under a relevant order.
(5) If a conviction or finding of guilt is set aside
(@) any relevant order to vich the conviction or finding of guilt
relates is set aside; and

(b) an appeal court may make any order it considers appropriate in
the interests of justice consequent on any order given under
subsection (4).

(6) An application under this section may bede by the director of
public prosecutions or a person whose interests are affected by a
relevant order.

(7) This section is subject to section 61 (Reopening proceedings to
correct penalty errors).

135 Reparationd other actions for recovery

(1) This Actdoes not abolish or otherwise affect any cause of action that
anyone may hawve
(a) to recover goods or property; or
(b) to recover damages for, or be indemnified against, any loss or

expense.

(2) However, in a proceeding in relation to any loss or espdhat
resulted from the commission of an offence, a court must consider
any amount paid under a reparation order in relation to the
commission of the offence.
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Section 136
136 Information exchanges between criminal justice entities

(1) This section applies to anyfarmation in relation to an offence
(including an alleged offence) in a record of a criminal justice entity,
including information aboudt
(a) a person charged with the offence; and
(b) a victim of the offence; and
(c) a person convicted or found guilhy the offence.

(2) The criminal justice entity may give the information to another
criminal justice entity for the purposes of the other entity.

(3) This section is additional to any other Act that provides for
information to be given by, or to, a crinail justice entity.
Note A reference to an Act includes a reference to the statutory instruments

made or in force under the Act, including any regulatsmel_egislation
Act, s 104)

(4) In this section:
criminal justice entitymeans any of the following:
(@) the Supreme Court;
(b) the Magistrates Court;
(c) thedirectorgenerakesponsible for this Act;
(d) theCYP directorgeneral
(e) the sentencadministration board;
(f) the director of public prosecutions;
(g) the chief police officer;
(h) the victims of crimecommissioner
(i) any other entity prescribed by regulation.
victim, of an offencd see section 47.
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Section 137

137

138

(1)

)

(3)

(4)

(5)

(6)

Reduction of sentenced appeal if assistance undertaking
breached

This section applies if a court imposed a lesser penalty (including a
shorter nonparole period) on an offender under section 36 (Reduction
of sentencé assistance to law enforcement authorities) having
regard to assist&e undertaken to be provided by the offender to law
enforcement authorities.

If, after the sentence is imposed, the offender does not assist law
enforcement authorities in accordance with the undertaking, the
director of public prosecutions may, atyatime during the term of

the sentence, appeal against the inadequacy of the sentence.

The director of public prosecutions must not appeal unless the
director is of the opinion that the appeal is in the interests of the
administration of justice.

If the court hearing the appeal is satisfied that the offender has
completely failed to assist law enforcement authorities in accordance
with the undertaking, the court must substitute for the reduced
sentence the sentence that it would otherwise hapesed.

If the court hearing the appeal is satisfied that the offender has partly
failed to assist law enforcement authorities in accordance with the
undertaking, the court may substitute for the reduced sentence the
sentence it considers appropriate.

The sentence that may be substituted under subsection (5) must not
exceed the sentence that may be substituted under subsection (4) if
the offender had completely failed to assist law enforcement
authorities in accordance with the undertaking.

Effect of failure to comply with Act

A failure to comply with this Act may be considered by an appeal
court in any appeal against sentence even if this Act declares that the
failure to comply does not invalidate the sentence.
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139 Regulation-making power

The Executive may make regulations for this Act.

Note Regulations must be notified, and presented to the Legislative Assembly,
under thel_egislation Act
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Dictionary

Dictionary

(see s 3)

Note 1 TheLegislation Actcontains definitions and other provisions relevant to
this Act.

Note 2

For example, théegislation Act dict, pt 1 defines the following terms:

=A =4 =4 =4 =4 4 -4 A -a A -a A oa A oa s s o

administrative unit

adult

directorgeneralsee s 163)
director of public prosecutions
doctor

entity

found guilty

head of service

law (of the Territory)

lawyer

Magistrates Court

may (see s 146)

must (see s 146)

oath

police officer

road transport authority
sentence administration board
statutory officeholder
Supreme Court

territory authority

victims of crime commissioner
working day.

accommodation orde€y see setion 133Y.

additional offence for part 4.4 (Taking additional offences into
accountp seesection 55
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assessa
() for part 4.2 (Presentence reporid)see section 39A; and

(b) for part 4.2A (Intensive correction assessméntye
sectiord6A; and

(c) for part 4.2B (Drug and alcohol treatment assessnéerseg
section 46H.

at, in relation to a correctional centre or detention place, includes in
the correctional centre or detention place.

bail conditiond see theBail Act 1992 dictionary.

because qgfan offence, for part 4.3 (Victim impact statemedtsge
section 47.

combination sentena@ see section 29 (1) (Combination sentefices
offences punishable by imprisonment) and se@Dl)
(Combination sentencé@soffences punishable by fine).

community service conditio

(@) of a good behaviour order for an offender, for this Act
generally) see section 85; and

(b) of an intensive correction order for an offender, for
division 5.4.2 (Intensive correction ordér€ommunity service
conditionsp see section 80A.

community service work see theCrimes (Sentence Administration)
Act 2005 section 316.

controlled drug means a controlled drug under tGeminal Code
chapter 6 (Serious drug offences).

core conditions of a treatment order, for part 5.4A (Drug and alcohol
treatment ordex)d see section 80Y.
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Dictionary

correctional centremean$®

(a) a correctional centre under th€orrections Management
Act 2007, or

(b) a NSW correctional centre.

corrections officed see theCorrections Management Act 2Q07
section 20.

court mean$g

(a) forthis Act generally, if @ourthas sentenced an offender, made
an order or given a directibnthe same coty however
constituted; and

(b) for part 4.2B (Drug and alcohol treatment assessments) and
part5.4A (Drug and alcohol treatment ordérghe Supreme
Court.

custodial part of atreatment ordér see section 80W.

CYP directorgeneralmeans thalirectorgeneal responsible for the
Children and Young People Act 2008

deferred sentence obligationfor an offended see section 120.
deferred sentence ordérsee section 27 (2).

detention placemeans a detention place under theildren and
Young People Act 2008

driver licence disqualification orde¥ see section@(2).
drug and alcohol treatment assessmé&ngee section 46J.
drug and alcohol treatment ordér see section 12A
education and training conditiod see section 133N.

existing sentence for part 5.3 (Imprisonmeétconcurrent and
consecutive sentencésyeesection 70(1).

family violence offencd see the Family Violence Act 2016
dictionary.
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