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An Act to encourage the efficient use of energy, and for other purposes
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Part 1 Preliminary

Section 1

Part 1 Preliminary

1 Name of Act
This Act is the Energy Efficiency (Cost of Living) Improvement
Act 2012.

3 Dictionary

The dictionary at the end of this Act is part of this Act.

Note 1  The dictionary at the end of this Act defines certain terms used in this
Act, and includes references (signpost definitions) to other terms
defined elsewhere in this Act.

For example, the signpost definition ‘approved abatement factor—see
section 18.” means that the term ‘approved abatement factor’ is defined
in that section.

Note 2 A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act, s 155 and s 156 (1)).

4 Notes

A note included in this Act is explanatory and is not part of this Act.

Note See the Legislation Act, s 127 (1), (4) and (5) for the legal status of
notes.
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Preliminary Part 1

Section 5

5 Offences against Act—application of Criminal Code etc

Other legislation applies in relation to offences against this Act.

Note 1  Criminal Code

The Criminal Code, ch 2 applies to all offences against this Act (see
Code, pt 2.1).

The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms
used for offences to which the Code applies (eg conduct, intention,
recklessness and strict liability).

Note 2  Penalty units

The Legislation Act, s 133 deals with the meaning of offence penalties
that are expressed in penalty units.

6 Objects
The objects of this Act are to—
(@) encourage the efficient use of energy; and

(b) reduce greenhouse gas emissions associated with stationary
energy use in the Territory; and

(c) reduce household and business energy use and costs; and

(d) increase opportunities for priority households to reduce energy
use and costs.
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Part 2

Targets and important concepts

Targets and important concepts

Energy savings target

The Minister must determine a target (an energy savings target) for
the total reduction in greenhouse gas emissions to be achieved by
NERL retailers in a compliance period, expressed as a percentage of
total electricity sales in the ACT.

A determination must be made at least 3 months before the start of
the compliance period to which the energy savings target relates.

A determination is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.

Priority household target

The Minister must determine a target (a priority household target)
for the total reduction in greenhouse gas emissions to be achieved
by tier 1 NERL retailers undertaking eligible activities at priority
households in a compliance period, expressed as a percentage of the
retailer’s energy savings obligation of tier 1 NERL retailers in the
ACT.

A determination must be made at least 3 months before the start of
the compliance period to which the priority household target relates.

A determination is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.

Section 7
Part 2
7
(1)
(2)
©)
8
1)
2)
3)
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Targets and important concepts Part 2

Section 9

1)

(@)

3)

(4)

10
(1)

(2)

(3)

(4)

Emissions factor

The Minister must determine the number of tonnes of carbon
dioxide equivalent greenhouse gas emissions attributed to the
consumption in the ACT of 1IMWh of electricity (the emissions
factor) for a compliance period.

In determining the emissions factor, the Minister must take into
account the condition of, and changes in, the national electricity
market.

A determination must be made at least 3 months before the start of
the compliance period to which the emissions factor relates.

A determination is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.

Eligible activities

The Minister may determine an activity (an eligible activity) that is
intended to reduce the consumption of energy.

An eligible activity may include an activity undertaken in the
Territory under an approved interstate energy efficiency scheme.

Note Approved interstate energy efficiency scheme—see s 10A (1).

In determining an eligible activity, the Minister must take into
account—

(@) the objects of this Act; and

(b) the likelihood that the activity will contribute to a reduction in
greenhouse gas emissions in the ACT.

A determination of an eligible activity must include the following:
(@) adescription of the activity;

(b) the minimum specifications for the performance of the activity;

R8
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Part 2

Targets and important concepts

Section 10A

10A

(5)

(6)

(7)

(8)

©)

1)

(c) the abatement factor for the activity;
(d) the time at which the activity is taken to be completed.

A determination may include any other matter that the Minister
considers relevant.

A determination is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.

A determination may apply, adopt or incorporate a law of another
jurisdiction or instrument as in force from time to time.

The Legislation Act, section 47 (5) or (6) does not apply in relation
to the law of another jurisdiction or instrument applied, adopted or
incorporated under a determination.

Note Laws of another jurisdiction and instruments mentioned in s (8) do not
need to be notified under the Legislation Act because s 47 (5) and (6) do
not apply (see Legislation Act, s 47 (7)).

In this section:

law of another jurisdiction—see the Legislation Act,
section 47 (10).

Approval of interstate energy efficiency scheme

The Minister may approve an energy efficiency scheme operating in
another jurisdiction for the purposes of this Act (an approved
interstate energy efficiency scheme) if satisfied that—

(@) the approval of the scheme would complement, and not detract
from, the achievement of the objects of this Act; and

(b) the arrangements for the monitoring and enforcement of
compliance with the scheme are adequate.

Note The power to make an instrument includes the power to amend or repeal
the instrument. The power to amend or repeal the instrument is
exercisable in the same way, and subject the same conditions, as the
power to make the instrument (see Legislation Act, s 46).
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Targets and important concepts Part 2

Section 11

@)

An approval is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

11 Energy savings contribution
(1) The Minister must determine a contribution (an energy savings
contribution) payable by tier 2 NERL retailers for a compliance
period in place of the retailer’s requirement to achieve a retailer’s
energy savings obligation for the period, expressed as an amount in
dollars per tonne of carbon dioxide equivalent greenhouse gas
emissions.
(2) In determining an energy savings contribution, the Minister must
take into account—
(@) the impact of the contribution on levels of competition in the
retail electricity market in the ACT; and
(b) the cost of achieving the equivalent abatement of greenhouse
gas emissions through other means including energy efficiency
measures and the purchase of renewable energy.
(3) A determination is a disallowable instrument.
Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.
12 Meaning of compliance period
For this Act, a compliance period is any of the following periods:
(@ 1 January 2013 to 31 December 2013;
(b) 1 January 2014 to 31 December 2014;
(c) 1 January 2015 to 31 December 2015;
(d) 1 January 2016 to 31 December 2016;
(e) 1January 2017 to 31 December 2017;
(f) 1January 2018 to 31 December 2018;
R8 Energy Efficiency (Cost of Living) Improvement Act 2012 page 7
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Part 2 Targets and important concepts

Section 12
(9) 1 January 2019 to 31 December 2019;
(h) 1 January 2020 to 31 December 2020.
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Energy savings Part 3

Section 13

Part 3

13
(1)

@)

Energy savings

Working out energy savings obligation

A NERL retailer must work out the retailer’s energy savings
obligation (an energy savings obligation) for a compliance period
under this section.

A NERL retailer’s energy savings obligation must be—

(@) expressed as a number of tonnes of carbon dioxide equivalent
greenhouse gas emissions; and

(b) worked out as follows:
EST X (electricity sales x emissions factor)

electricity sales means the NERL retailer’s total electricity sales in
MWh in the ACT for the compliance period.

emissions factor means the emissions factor determined for the
compliance period.

EST means the energy savings target determined for the compliance
period.

(3) A NERL retailer’s energy savings obligation for a compliance
period may be modified by including a retailer energy savings result
shortfall or surplus carried over from a prior compliance period.

14 Achieving energy savings obligations

(1) A NERL retailer must achieve the retailer’s energy savings
obligation for a compliance period.

(2) A tier 1 NERL retailer achieves the retailer’s energy savings
obligation for the compliance period if, in the period—

(@) the retailer—
(i) undertakes eligible activities that comply with a relevant
approved code of practice; or
R8 Energy Efficiency (Cost of Living) Improvement Act 2012 page 9
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Part 3 Energy savings

Section 15

(if) acquires approved abatement factors that comply with a
relevant approved code of practice; and

(b) the total of the abatement factors for the eligible activities
undertaken and acquired achieve the obligation.

(3) A tier 2 NERL retailer achieves the retailer’s energy savings
obligation for the compliance period if, in the period—

(@) the retailer—

(i) undertakes eligible activities that comply with a relevant
approved code of practice; or

(if) acquires approved abatement factors that comply with a
relevant approved code of practice; or

(iii) pays an energy savings contribution to the Territory for
all or part of the obligation; and

(b) the total of the abatement factors for the eligible activities
undertaken and acquired, and the energy savings contribution
achieve the obligation.

Note 1  Energy savings contribution—see s 11.

Note 2  An energy savings contribution imposed under this Act must be
paid to the Territory.

(4) However, if a NERL retailer starts an eligible activity in a
compliance period before the retailer gives a compliance plan for
the compliance period to the administrator under section 17, the
eligible activity is taken not to comply with the relevant code of
practice.

15 Working out priority household obligation

(1) A tier 1 NERL retailer must work out the retailer’s priority
household obligation (a priority household obligation) for a
compliance period under this section.

page 10 Energy Efficiency (Cost of Living) Improvement Act 2012 R8
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Energy savings Part 3

Section 16

(2) A NERL retailer’s priority household obligation must be—

3)

(@) expressed as a number of tonnes of carbon dioxide equivalent
greenhouse gas emissions; and

(b) worked out as follows:
RESO x PHT

PHT means the priority household target determined for the
compliance period.

RESO means the tier 1 NERL retailer’s energy savings obligation
for the compliance period.

A NERL retailer’s priority household obligation for a compliance
period may be modified by including a retailer priority household
result shortfall or surplus carried over from a prior compliance
period.

16 Achieving priority household obligations
(1) Attier 1 NERL retailer must achieve the retailer’s priority household
obligation for a compliance period.
(2) A tier 1 NERL retailer achieves the retailer’s priority household
obligation for a compliance period if, in the period—
(@) the retailer—
(i) undertakes eligible activities in priority households that
comply with a relevant approved code of practice; or
(if) acquires approved abatement factors in relation to priority
households that comply with a relevant approved code of
practice; and
(b) the total of the abatement factors for the eligible activities
undertaken and acquired achieve the obligation.
R8 Energy Efficiency (Cost of Living) Improvement Act 2012 page 11
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Part 3

Section 17

Energy savings

(3)

17
(1)

@)

3)

(4)
17A
(1)

However, if a NERL retailer starts an eligible activity in a
compliance period before the retailer gives a compliance plan for
the compliance period to the administrator under section 17, the
eligible activity is taken not to comply with the relevant code of
practice.

NERL retailer must lodge compliance plan

A NERL retailer must give a compliance plan for a compliance
period to the administrator before undertaking eligible activities in
the compliance period.

Note For how documents may be given, see the Legislation Act, pt 19.5.
A compliance plan must include the following:

(@) how the retailer plans to achieve the retailer’s energy savings
obligation and priority household obligation (if required);

(b) how the retailer plans to meet health, safety and environmental
requirements relating to eligible activities;

(c) any other information required under an approved code of
practice.

Note If a form is approved under s 56 for this provision, the form must be
used.

A NERL retailer commits an offence if the retailer does not give a
compliance plan to the administrator in accordance with this section.

Maximum penalty: 10 penalty units.
Note A penalty imposed under this Act must be paid to the Territory.

An offence against this section is a strict liability offence.

Approved abatement providers

A person, other than a NERL retailer or a contractor engaged by a
retailer, may apply to the administrator for approval to undertake an
eligible activity as an abatement provider.
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Energy savings Part 3

Section 17B

Note 1 If a form is approved under s 56 for this provision, the form must be
used.

Note 2 A fee may be determined under s 55A for this provision.

(2) The administrator may, in writing, approve the person to undertake
a stated eligible activity as an abatement provider (an approved
abatement provider), with or without conditions.

(3) The administrator may cancel the approved abatement provider’s
approval if the provider fails to comply with the approval or a
condition of the approval.

(4) The administrator must keep a register of approved abatement
providers.

(5) The register—
(@) must include details of each approved abatement provider; and
(b) may be kept in any form, including electronically, that the

administrator decides; and

(c) may be made available to the public.

(6) An approved abatement provider commits an offence if—
(@) the provider’s approval is subject to a condition; and
(b) the provider fails to comply with the condition.
Maximum penalty: 50 penalty units.

17B Approved abatement provider must lodge compliance

plan

(1) An approved abatement provider must give a compliance plan for a
compliance period to the administrator before undertaking an
eligible activity in the period.

Note For how documents may be given, see the Legislation Act, pt 19.5.

(2) A compliance plan must include the following:
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Part 3

Section 18

Energy savings

3)

(4)
18
(1)

(2)

3)

(@) the proposed number of eligible activities to be undertaken by
the provider during the compliance period,;

(b) how the provider plans to meet the health, safety and
environmental requirements relating to eligible activities;

(c) any other information required under an approved code of
practice.

Note If a form is approved under s 56 for this provision, the form must be
used.

An approved abatement provider commits an offence if the provider
does not give a compliance plan to the administrator in accordance
with this section.

Maximum penalty: 10 penalty units.

An offence against this section is a strict liability offence.

Approval of acquired abatement factor

A NERL retailer may apply to the administrator for approval of the
acquisition of an abatement factor (an approved abatement factor)
from an approved abatement provider or another retailer.

Note If a form is approved under s 56 for this provision, the form must be
used.

The administrator must approve an acquisition if satisfied that—
(@) the acquisition occurred; and

(b) the acquired abatement factor relates to an eligible activity in
the ACT; and

(c) the acquired abatement factor has not been used to achieve
another retailer’s energy savings obligations.

If the administrator approves an acquisition, the retailer may apply
the acquired abatement factor to the retailer’s energy savings
obligation.
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Energy savings Part 3

Section 19

19 Information to be given to administrator
(1) This section applies to a NERL retailer in a compliance period
unless, during the compliance period the retailer did not—

(@) have electricity sales in the ACT; and

(b) undertake eligible activities, including to complete eligible
activities commenced in a previous compliance period; and

(c) acquire or apply for approval to acquire an abatement factor
under section 18; and

(d) have a carried forward shortfall or surplus from a previous
compliance period.

(2) A NERL retailer must give the administrator the following
information in relation to a compliance period not later than

3 months after the end of the compliance period:

(@) the retailer’s total electricity sales in the ACT,;

(b) the eligible activities undertaken by the retailer in the ACT that
comply with a relevant approved code of practice;

(c) the approved abatement factors acquired by the retailer, that
comply with a relevant approved code of practice;

(d) the total abatement factors for the eligible activities undertaken
or acquired by the retailer that comply with a relevant
approved code of practice;

(e) for a tier 1 NERL retailer—the total abatement factors for
eligible activities undertaken in, or acquired in relation to,
priority households by the retailer that comply with a relevant
approved code of practice;
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Part 3

Section 20

Energy savings

3)

(4)

20

1)

(f) for a tier 2 NERL retailer—the extent to which the retailer’s
energy savings obligation will be achieved by paying an
energy savings contribution;

Note For par (f), the energy savings contribution may be expressed as a
percentage of the retailer’s energy savings obligation.

(g) any other information reasonably required by the administrator
to help the administrator work out if a retailer has met the
retailer’s obligations.

Note 1 If a form is approved under s 56 for this provision, the form must be
used.

Note 2  The Legislation Act, s 170 and s 171 deal with the application of the
privilege against self-incrimination and client legal privilege.

Note 3  For how documents may be given, see the Legislation Act, pt 19.5.
The administrator may also require—

(@ an independent audit of some or all of the information
provided; and

(b) any other information that the administrator reasonably
requires.

A NERL retailer commits an offence if the retailer does not comply
with this section.

Maximum penalty: 50 penalty units.
Note A penalty imposed under this Act must be paid to the Territory.

Compliance with energy savings obligations—retailer
energy savings result
This section applies to—
(@) atier 1 retailer; and

(b) a tier 2 retailer that tells the administrator under
section 19 (2) (f) that the retailer energy saving obligation will
not include an energy savings contribution.
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Energy savings Part 3

Section 20

(2) The administrator must determine the result (a retailer energy
savings result) of a NERL retailer’s compliance with the retailer’s
energy savings obligation, expressed as a number of tonnes of
carbon dioxide equivalent greenhouse gas emissions.

(3) A retailer energy savings result for a NERL retailer must be worked
out as follows:

(RESO + CFS)-(A+Y9)

A means the total abatement factors for eligible activities undertaken
or acquired in the compliance period.

CFS means the carried forward shortfall.
RESO means the retailer’s energy savings obligation.
S means the carried forward surplus.

(4) The administrator may exclude from the calculation of a retailer
energy savings result the abatement factor for an eligible activity
reported by the retailer under section 19 if the administrator is not
satisfied that the activity complies with a relevant approved code of
practice.

(5) If the administrator excludes data from a calculation under
subsection (4), the administrator may substitute data that the
administrator believes on reasonable grounds is correct.

Example—reason for excluding an abatement factor
the abatement factor has been miscalculated

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132)

(6) A retailer energy savings result is—
(@) if the result is a positive number—a shortfall; and

(b) if the result is a negative number—a surplus.
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Part 3 Energy savings

Section 20

(7) The administrator must give a NERL retailer written notice of the
retailer’s retailer energy savings result.

Note

For how documents may be given, see the Legislation Act, pt 19.5.

(8) If the NERL retailer has a surplus, the notice must show the surplus
to be carried forward to the next compliance period.

(9) If the NERL retailer has a shortfall, the notice must give the retailer
the following information:

(@) the shortfall;

(b) the maximum percentage of the retailer’s retailer energy
savings result that the retailer may carry forward to the next
compliance period being the following:

(i)

(i)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

for a shortfall in the compliance period 1 January 2013 to
31 December 2013—10%;

for a shortfall in the compliance period 1 January 2014 to
31 December 2014—10%;

for a shortfall in the compliance period 1 January 2015 to
31 December 2015—10%;

for a shortfall in the compliance period 1 January 2016 to
31 December 2016—10%;

for a shortfall in the compliance period 1 January 2017 to
31 December 2017—10%;

for a shortfall in the compliance period 1 January 2018 to
31 December 2018—10%;

for a shortfall in the compliance period 1 January 2019 to
31 December 2019—10%;

for a shortfall in the compliance period 1 January 2020 to
31 December 2020—nil.
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Energy savings Part 3

Section 20A

20A

(10)

(11)

1)

@)

(3)

Not later than 10 working days after receiving a notice mentioned in
subsection (9), the NERL retailer must give the administrator
written notice of the percentage of the retailer’s retailer energy
savings result that the retailer elects to carry forward to the next
compliance period.

Not later than 10 working days after receiving a notice mentioned in
subsection (10), the administrator must give the NERL retailer
written notice of—

(@) the amount of the retailer’s retailer energy savings result to be
carried forward to the next compliance period; and

(b) the shortfall penalty payable by the retailer.

Compliance with energy savings obligations—tier 2
retailer energy savings result and contribution

This section applies to a tier 2 retailer that tells the administrator
under section 19 (2) (f) that the retailer energy saving obligation will
include an energy savings contribution.

The administrator must determine the result (a retailer energy
savings result) of a NERL retailer’s compliance with the retailer’s
energy savings obligation, expressed as a number of tonnes of
carbon dioxide equivalent greenhouse gas emissions.

A retailer energy savings result for a NERL retailer must be worked
out as follows:
(RESO + CFS) - (A +Y9S)

A means the total abatement factors for eligible activities undertaken
or acquired in the compliance period.

CFS means the carried forward shortfall.
RESO means the retailer’s energy savings obligation.

S means the carried forward surplus.

R8

19/08/15

Energy Efficiency (Cost of Living) Improvement Act 2012 page 19
Effective: 19/08/15-17/02/16

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Part 3

Section 20B

Energy savings

(4)

()

(6)

(7)

(8)

20B

1)

(2)

The administrator may exclude from the calculation of a retailer
energy savings result the abatement factor for an eligible activity
reported by the retailer under section 19 if the administrator is not
satisfied that the activity complies with a relevant approved code of
practice.

If the administrator excludes data from a calculation under
subsection (4), the administrator may substitute data that the
administrator believes on reasonable grounds is correct.

A retailer energy savings result is—
(@) if the result is a positive number—a notional shortfall; and
(b) if the result is a negative number—a surplus.

The administrator must give a NERL retailer written notice of the
retailer’s retailer energy savings result.

Note For how documents may be given, see the Legislation Act, pt 19.5.

If the NERL retailer has a surplus, the notice must show the surplus
to be carried forward to the next compliance period.

Compliance with energy savings obligations—tier 2
retailer contribution for shortfall

This section applies if a tier 2 NERL retailer’s retailer energy
savings result is a notional shortfall.

The administrator’s notice under section 20A (7) must give the
retailer the following information:

(@) the notional shortfall;

(b) the maximum percentage of the retailer’s retailer energy
savings result that the retailer may carry forward to the next
compliance period being the following:

(i) for a shortfall in the compliance period 1 January 2013 to
31 December 2013—10%;

page 20

Energy Efficiency (Cost of Living) Improvement Act 2012 R8
Effective: 19/08/15-17/02/16 19/08/15

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14�

Energy savings Part 3

Section 20B

(i)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

for a shortfall in the compliance period 1 January 2014 to
31 December 2014—10%;

for a shortfall in the compliance period 1 January 2015 to
31 December 2015—10%;

for a shortfall in the compliance period 1 January 2016 to
31 December 2016—10%;

for a shortfall in the compliance period 1 January 2017 to
31 December 2017—10%;

for a shortfall in the compliance period 1 January 2018 to
31 December 2018—10%;

for a shortfall in the compliance period 1 January 2019 to
31 December 2019—10%;

for a shortfall in the compliance period 1 January 2020 to
31 December 2020—nil;

(c) the amount of energy savings contribution the retailer told the
administrator would be paid to meet the retailer’s energy
savings obligation;

(d) the amount of energy savings contribution that the retailer must
pay to—

(i)
(i)

have no shortfall; or

if the notional shortfall exceeds the amount that the
retailer may carry forward to the next compliance
period—carry forward the maximum shortfall that may be
carried forward (the minimum payment);

(e) if the retailer does not pay the energy savings contribution—
the shortfall penalty payable by the retailer.

(3) Not later than 10 working days after receiving a notice under
section 20A (7), the NERL retailer must give the administrator
written notice of—
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Part 3

Energy savings

Section 20C

(@) the percentage of the retailer’s retailer energy savings result
that the retailer elects to carry forward to the next compliance
period; and

(b) the amount of energy savings contribution that the retailer will
pay; and

(c) acknowledgement that a shortfall penalty is payable for any
shortfall not paid for by the energy savings contribution.

Note For how documents may be given, see the Legislation Act, pt 19.5.

(4) Not later than 10 working days after receiving a notice mentioned in
subsection (3), the administrator must give the NERL retailer
written notice of—

(@) the amount of the retailer’s retailer energy savings result to be
carried forward to the next compliance period; and

(b) the amount of the energy savings contribution payment; and

(c) the method of payment; and

(d) the period, of at least 28 days, within which the payment must
be made; and
Note A payment invoice issued to a tier 2 retailer for an energy savings

contribution may form part of the written notice.

(e) the shortfall penalty payable by the retailer if the retailer does

not pay the energy savings contribution.
20C Compliance with energy savings obligations—tier 2

retailer failure to pay energy saving contribution

(1) This section applies if a tier 2 NERL retailer fails to pay the
retailer’s energy savings contribution within the period stated in the
notice to the retailer under section 20B (4) (d).

(2) For section 22 (Penalties for noncompliance), the NERL retailer’s
energy saving contribution is taken to be 0.
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Section 20D

20D
(1)

@)

(3)

21

1)

(2)

Redetermining energy savings result

If the administrator believes on reasonable grounds that the
determination of a NERL retailer’s retailer energy savings result is
not correct, the administrator may make a new determination of the
retailer’s retailer energy savings result under section 20 or
section 20A.

A new determination under section 20 or section 20A must not be
made more than 5 years after the day on which the compliance
period, for which the original determination was made, ends.

The following provisions apply to a new determination of the
retailer’s retailer energy savings result:

(@ if the new determination is made under section 20—
section 20 (6) to (10) and section 22;

(b) if the new determination is made under section 20A—
section 20A (6) to (8) and section 22.

Compliance with priority household obligations—retailer
priority household result

The administrator must determine the result (a retailer priority
household result) of a tier 1 NERL retailer’s compliance with the
retailer’s priority household obligation, expressed as a number of
tonnes of carbon dioxide equivalent greenhouse gas emissions.

A retailer priority household result for a tier 1 NERL retailer must
be worked out as follows:

(PHO + CFS) - (A +S)

A means the total abatement factors for eligible activities undertaken
in priority households or acquired in relation to priority households
in the compliance period.

CFS means the carried forward shortfall.

PHO means the retailer’s priority household obligation.
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Part 3

Section 21

Energy savings

3)

(4)

()

(6)

()

(8)

S means the carried forward surplus.

The administrator may exclude from the calculation of a retailer
priority household result the abatement factor for an eligible activity
reported by the retailer under section 19 if the administrator is not
satisfied that the activity complies with a relevant approved code of
practice.

If the administrator excludes data from a calculation under
subsection (3), the administrator may substitute data that the
administrator believes on reasonable grounds is correct.

A retailer priority household result is—
(@) if the result is a positive number—a shortfall; and
(b) if the result is a negative number—a surplus.

The administrator must give a tier 1 NERL retailer written notice of
the retailer’s retailer priority household result.

Note For how documents may be given, see the Legislation Act, pt 19.5.

If the tier 1 NERL retailer has a surplus, the notice must show the
surplus to be carried forward to the next compliance period.

If the tier 1 NERL retailer has a shortfall, the notice must give the
retailer the following information:

(@) the shortfall;

(b) the maximum percentage of the retailer’s retailer priority
household result that the retailer may carry forward to the next
compliance period being the following:

(i) for a shortfall in the compliance period 1 January 2013 to
31 December 2013—10%;

(if) for a shortfall in the compliance period 1 January 2014 to
31 December 2014—10%;
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Section 21

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

for a shortfall in the compliance period 1 January 2015 to
31 December 2015—10%;

for a shortfall in the compliance period 1 January 2016 to
31 December 2016—10%;

for a shortfall in the compliance period 1 January 2017 to
31 December 2017—10%;

for a shortfall in the compliance period 1 January 2018 to
31 December 2018—10%;

for a shortfall in the compliance period 1 January 2019 to
31 December 2019—10%;

for a shortfall in the compliance period 1 January 2020 to
31 December 2020—nil.

(9) Not later than 10 working days after receiving a notice mentioned in
subsection (8), the tier 1 NERL retailer must give the administrator
written notice of the percentage of the retailer’s retailer priority
household result that the retailer elects to carry forward to the next
compliance period.

(10) Not later than 10 working days after receiving a notice mentioned in
subsection (9), the administrator must give the tier 1 NERL retailer
written notice of—

(@) the amount of the retailer’s retailer priority household result to
be carried forward to the next compliance period; and

(b) the shortfall penalty payable by the retailer.
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Part 3

Section 21A

Energy savings

21A
(1)

@)

3)

22
(1)

@)

3)

(4)

()

(6)

Redetermining priority household result

If the administrator believes on reasonable grounds that the
determination of a NERL retailer’s retailer priority household result
IS not correct, the administrator may make a new determination of
the retailer’s retailer priority household result under section 21.

A new determination under section 21 must not be made more than
5 years after the day on which the compliance period, for which the
original determination was made, ends.

Section 21 (5) to (10) and section 22 apply to a new determination
of the retailer’s retailer priority household result.

Penalties for noncompliance

If a NERL retailer’s retailer energy savings result is a net shortfall,
the retailer is liable to pay a penalty (a shortfall penalty) to the
Territory.

If a tier 1 NERL retailer’s retailer priority household result is a net
shortfall, the retailer is liable to pay a shortfall penalty to the
Territory.

The amount of a shortfall penalty is the amount per tonne of carbon
dioxide equivalent greenhouse gas emissions in the net shortfall
determined by the Minister.

Note A shortfall penalty imposed under this Act must be paid to the Territory.

In determining an amount under subsection (3), the Minister must
take into account the objects of this Act.

The Minister must make a determination at least 3 months before
the start of the compliance period to which the shortfall penalty
relates.

A determination is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.
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Section 22

(7) In this section:
net shortfall means—
(@) foratier 1 NERL retailer—the total of the retailer’s—

(i) retailer energy savings result shortfall less the amount of
the shortfall that the retailer carries forward to the next
compliance period; or

(if) retailer priority household result shortfall less the amount
of the shortfall that the retailer carries forward to the next
compliance period; and

(b) for a tier 2 NERL retailer—the total of the retailer’s retailer
energy savings result shortfall, less—

(i) the amount of the shortfall that the retailer carries forward
to the next compliance period; and

(if) the retailer’s energy savings contribution.
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Section 23
Part 4 Administration
23 Administrator
The Minister must appoint a person as administrator for this Act.
Note 1  For the making of appointments (including acting appointments), see
the Legislation Act, pt 19.3.
Note 2 In particular, an appointment may be made by naming a person or
nominating the occupant of a position (see Legislation Act, s 207).
24 Administrator’s functions
The administrator has the following functions:
(@) establishing reporting and record keeping requirements for
NERL retailers and approved abatement providers;
(b) determining NERL retailers’ compliance with the retailer’s
energy savings obligations;
(c) approving, with or without conditions, and cancelling the
approval of abatement providers;
(d) approving acquisition of abatement factors;
(e) approving codes of practice;
(f) preparing annual reports;
(g) reporting to the Minister, at the Minister’s request, on anything
relating to the operation or administration of this Act.
24A Delegation
The administrator may delegate the administrator’s functions under
this Act to a public servant.
Note For the making of delegations and the exercise of delegated functions,
see the Legislation Act, pt 19.4.
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Administration Part 4

Section 25

25 Codes of practice

(1) The administrator may approve a code of practice (an approved
code of practice) for the following:

(@) consumer protection obligations;

(b) quality, health, safety and environmental requirements
applying to eligible activities;

(c) the eligibility of approved abatement providers;
(d) the acquisition of approved abatement factors;
(e) record keeping requirements;

(F) reporting requirements;

(g) carrying out an audit of information given to the administrator
under section 19 (Information to be given to administrator),
including the following:

(i) purpose of the audit;

(if) qualifications of auditors;
(iii) appointment of auditors;
(iv) removal of auditors;

(v) obligations of auditors;

(vi) reporting requirements for auditors.

Note The power to approve a code of practice includes the power to amend or
repeal the code. The power to amend or repeal the instrument is
exercisable in the same way, and subject to the same conditions, as the
power to make the instrument (see Legislation Act, s 46).

(2) An approved code of practice is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.
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Part 4 Administration
Section 26
(3) An approved code of practice may apply, adopt or incorporate an
instrument, as in force from time to time.

Note 1 The text of an applied, adopted or incorporated law or instrument,
whether applied as in force from time to time or at a particular time, is
taken to be a notifiable instrument if the operation of the Legislation
Act, s 47 (5) or (6) is not disapplied (see s 47 (7)).

Note 2 A reference to an instrument includes a reference to a provision of an
instrument (see Legislation Act, s 14 (2)).

26 Record keeping requirements
(1) A NERL retailer must keep the records that are necessary for the
administrator to determine whether the retailer’s energy savings
obligations have been complied with.
(2) An approved abatement provider must keep—

(@) the records that are necessary for the administrator to
determine whether the provider has complied with any
conditions on the approval; and

(b) any records about an eligible activity undertaken by the
provider.

(3) A record must be kept for at least 5 years after the end of the
compliance year to which the record relates.

Maximum penalty: 20 penalty units

(4) Records must be kept in accordance with a relevant approved code
of practice.
27 Annual report by administrator

The administrator must provide an annual report to the Minister on

the operation and administration of this Act including—

(@) NERL retailer compliance with this Act; and
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Section 28

28

(b) the number and type of eligible activities undertaken under this
Act.

Contributions, shortfalls and penalties

The Territory must ensure that an amount equivalent to the amount
paid to the Territory as an energy savings contribution, shortfall
penalty, or penalty under this Act is appropriated to support
initiatives or undertake activities consistent with the objects of this
Act.

Note An amount paid to the Territory as an energy savings contribution,

shortfall penalty, or penalty under this Act is public money for the
Financial Management Act 1996.
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Information sharing

Section 28A
Part 4A Information sharing
28A Definitions—pt 4A
In this part:
compliance information means information that—
(@) the administrator has as a result of exercising a function under
this Act; or
(b) aregulatory agency has—
(i) as a result of exercising a function under a territory law;
and
(if) that is relevant to a function of the administrator under
this Act.
non-territory agency means an agency of the Commonwealth or a
State that exercises functions analogous to those exercised by a
regulatory agency.
regulatory agency means any of the following:
(@) the construction occupations registrar;
(b) the planning and land authority;
(c) the environment protection authority;
(d) the commissioner appointed under the Fair Trading
(Australian Consumer Law) Act 1992;
(e) the director-general responsible for the Fair Trading
(Australian Consumer Law) Act 1992;
(F) the director-general responsible for the Work Health and Safety
Act 2011;
(g) the commissioner appointed under the Work Health and Safety
Act 2011;
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Information sharing Part 4A

Section 28B

(h) the independent competition and regulatory commission;

(i) the chief executive officer appointed under the Independent
Competition and Regulatory Commission Act 1997;

(1) an entity prescribed by regulation.

28B Sharing information—territory agencies
(1) The administrator may—
(@) give compliance information to a regulatory agency; and
(b) impose conditions on how the regulatory agency uses, stores or
shares the information.
Note For how documents may be given, see the Legislation Act, pt 19.5.
(2) The administrator may request compliance information from a
regulatory agency.
(3) A regulatory agency that receives a request under subsection (2)
may—
(@) give the information to the administrator; and
(b) impose conditions on how the administrator uses, stores or
shares the information.
(4) However, compliance information must not be given under this
section unless the entity that gives the information is satisfied that—
(@) the entity that receives the information (the recipient) will use
the information to exercise a function the recipient has under a
territory law; and
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Section 28C

Information sharing

28C
(1)

@)

(b) giving or receiving the information will not compromise the
exercise of a function under a territory law.

Example—instance where exercise of function could be compromised

XYZ Pty Ltd carries out an eligible activity under this Act. The work
safety commissioner (the commissioner) is investigating XYZ for possible
breaches of the Work Health and Safety Act 2011. The commissioner
receives a request for compliance information from the administrator. The
commissioner believes that giving the administrator the information could
jeopardise the investigation. The commissioner may refuse the request.

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it
appears (see Legislation Act, s 126 and s 132).

Sharing information—non-territory agencies

The administrator may give compliance information to a
non-territory agency if the administrator believes on reasonable
grounds that—

(@) the information relates to the undertaking of eligible activities;
and

(b) the information relates to compliance with a law of another
jurisdiction that is applied, adopted or incorporated under—

(i) a determination made under section 10 (Eligible
activities); or

(if) a code of practice approved under section 25 (Codes of
practice).
Note 1  Law of another jurisdiction—see s 10 (9).

Note 2  For how documents may be given, see the Legislation Act, pt 19.5.

The administrator may impose conditions on how the non-territory
agency uses, stores or shares the information.
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Section 28C

(3) However, the administrator must not give compliance information
under this section unless the administrator is satisfied that—

(@) the entity that receives the information (the recipient) will use
the information to exercise a function the recipient has under a
law mentioned in subsection (1) (b); and

(b) giving the information will not compromise the exercise of a
function under a territory law.
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Part 5 Enforcement

Division 5.1 General
Section 29
Part 5 Enforcement
Division 5.1 General
29 Definitions—pt 5
In this part:

connected—a thing is connected with an offence if—
(@) the offence has been committed in relation to it; or
(b) it will provide evidence of the commission of the offence; or

(c) it was used, is being used, or is intended to be used, to commit
the offence.

occupier, of premises, includes—

(@) a person believed on reasonable grounds to be an occupier of
the premises; and

(b) aperson apparently in charge of the premises.

offence includes an offence that there are reasonable grounds for
believing has been, is being, or will be, committed.

Division 5.2 Authorised people

30 Appointment of authorised people

The administrator may appoint a public servant as an authorised
person for this Act.

Note 1  For the making of appointments (including acting appointments), see
the Legislation Act, pt 19.3.

Note 2  In particular, a person may be appointed for a particular provision of a
law (see Legislation Act, s 7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a position (see
Legislation Act, s 207).

page 36 Energy Efficiency (Cost of Living) Improvement Act 2012 R8
Effective: 19/08/15-17/02/16 19/08/15

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14�
http://www.legislation.act.gov.au/a/2001-14�
http://www.legislation.act.gov.au/a/2001-14�

Enforcement Part 5
Powers of authorised people Division 5.3

Section 31

31 Identity cards

(1) The administrator must give an authorised person an identity card
stating the person’s name and that the person is an authorised
person.

(2) The identity card must show—
(@) arecent photograph of the person; and
(b) the card’s date of issue and expiry; and
(c) anything else prescribed by regulation.
(3) A person commits an offence if—
(@) the person stops being an authorised person; and

(b) the person does not return the person’s identity card to the
administrator as soon as practicable, but not later than 7 days
after the day the person stops being an authorised person.

Maximum penalty: 5 penalty units.

(4) An offence against this section is a strict liability offence.

Division 5.3 Powers of authorised people

32 Power to enter premises
(1) For this Act, an authorised person may—

(a) atany reasonable time, enter premises that the public is entitled
to use or that are open to the public (whether or not on
payment of money); or

(b) atany time, enter premises with the occupier’s consent; or

(c) enter premises in accordance with a search warrant; or
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Part 5
Division 5.3

Section 33

Enforcement
Powers of authorised people

(2)

3)

(4)

()

33

(d) atany time, enter premises if the authorised person believes on
reasonable grounds that the circumstances are so serious and
urgent that immediate entry to the premises without the
authority of a search warrant is necessary.

Example—par (d)
an imminent risk to the health or safety of a person

Note 1  An authorised person who enters premises may seize anything at the
premises in accordance with s 36 (3) and (4). The authorised person has
the power 