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About this republication
The republished law

This is a republication of the Nature Conservation Act 2014 (including any amendment made
under the Legislation Act 2001, part 11.3 (Editorial changes)) as in force on 18 June 2018. It also
includes any commencement, amendment, repeal or expiry affecting this republished law to
18 June 2018.

The legislation history and amendment history of the republished law are set out in endnotes 3
and 4.

Kinds of republications

The Parliamentary Counsel’s Office prepares 2 kinds of republications of ACT laws (see the ACT
legislation register at www.legislation.act.gov.au):

e authorised republications to which the Legislation Act 2001 applies
e unauthorised republications.

The status of this republication appears on the bottom of each page.
Editorial changes

The Legislation Act 2001, part 11.3 authorises the Parliamentary Counsel to make editorial
amendments and other changes of a formal nature when preparing a law for republication.
Editorial changes do not change the effect of the law, but have effect as if they had been made by
an Act commencing on the republication date (see Legislation Act 2001, s 115 and s 117). The
changes are made if the Parliamentary Counsel considers they are desirable to bring the law into
line, or more closely into line, with current legislative drafting practice.

This republication includes amendments made under part 11.3 (see endnote 1).

Uncommenced provisions and amendments

If a provision of the republished law has not commenced, the symbol @ appears immediately
before the provision heading. Any uncommenced amendments that affect this republished law
are accessible on the ACT legislation register (www.legislation.act.gov.au). For more
information, see the home page for this law on the register.

Modifications

If a provision of the republished law is affected by a current modification, the

symbol @ appears immediately before the provision heading. The text of the modifying

provision appears in the endnotes. For the legal status of modifications, see the Legislation Act
2001, section 95.

Penalties

At the republication date, the value of a penalty unit for an offence against this law is $150 for an
individual and $750 for a corporation (see Legislation Act 2001, s 133).
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Chapter 1 Preliminary
Part 1.1 Introduction

Section 1

Chapter 1 Preliminary

Part 1.1 Introduction

1 Name of Act
This Act is the Nature Conservation Act 2014.

3 Dictionary
The dictionary at the end of this Act is part of this Act.

Note I The dictionary at the end of this Act defines certain terms used in this
Act, and includes references (signpost definitions) to other terms defined
elsewhere.

For example, the signpost definition ‘motor vehicle—see the Road
Transport (General) Act 1999, dictionary.” means that the term ‘motor
vehicle’ is defined in that dictionary and the definition applies to this Act.

Note 2 A definition in the dictionary (including a signpost definition) applies to
the entire Actunless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act, s 155 and s 156 (1)).

4 Notes
A note included in this Act is explanatory and is not part of this Act.
Note See the Legislation Act, s 127 (1), (4) and (5) for the legal status of notes.
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Preliminary Chapter 1

Introduction Part 1.1
Section 5
5 Offences against Act—application of Criminal Code etc

Other legislation applies in relation to offences against this Act.

Note 1  Criminal Code
The Criminal Code, ch 2 applies to all offences against this
Act (see Code, pt 2.1).

The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms used
for offences to which the Code applies (eg conduct, intention,
recklessness and strict liability).

Note 2 Penalty units

The Legislation Act, s 133 deals with the meaning of offence penalties
that are expressed in penalty units.

6 Objects of Act

(1) The main object of this Act is to protect, conserve and enhance the
biodiversity of the ACT.

(2) This is to be achieved particularly by—

(a) protecting, conserving, enhancing, restoring and improving
nature conservation, including—

(1) native species of animals and plants and their habitats; and
(i1) ecological communities; and

(ii1) biological diversity at the community, species and genetic
levels; and

(iv) ecosystems, and ecosystem processes and functions; and

Examples—processes and functions

1 decomposition and production of plant matter

2 energy and nutrient exchanges

Note An example is part of the Act, is not exhaustive and may

extend, but does not limit, the meaning of the provision in
which it appears (see Legislation Act, s 126 and s 132).

R15 Nature Conservation Act 2014 page 3
18/06/18 Effective: 18/06/18-01/10/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2002-51
http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2001-14

Chapter 1
Part 1.1

Section 6

Preliminary
Introduction

(b)

(©)

(d)

(e)

&)

(&)

(v) ecological connectivity; and

Example—connectivity
the movement of organisms from one place to another

(vi) landforms of natural significance, including geological and

geomorphological features and processes; and

(vii) landscapes of natural significance; and

promoting and supporting the management, maintenance and
enhancement of biodiversity of local, regional and national
significance; and

promoting the involvement of, and cooperation between,
Aboriginal and Torres Strait Islander people, landholders, other
community members and governments in conserving,
protecting, enhancing, restoring and improving biodiversity;
and

encouraging public appreciation, understanding and enjoyment
of biodiversity; and

recognising and promoting Aboriginal and Torres Strait Islander
peoples’ role in, and knowledge of, the conservation and
ecologically sustainable use of biodiversity; and

recognising the significant stewardship role that landholders
have in managing the natural assets on their land; and

ensuring that members of the public have—

(1) access to reliable and relevant information in appropriate
forms to facilitate a good understanding of nature
conservation issues; and

(i) opportunities to participate in policy development, nature
conservation planning and conservation work; and

Example
ACT ParkCare
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Preliminary Chapter 1
Introduction Part 1.1

Section 6

€)

(4)

(h) promoting the principles of ecologically sustainable
development.

In exercising a function under this Act, the Minister must have regard
to the objects of this Act.

In this section:

ecologically sustainable development means the effective integration
of economic and environmental considerations in decision-making
processes achievable through implementation of the following:

(a) the precautionary principle;

(b) the inter-generational equity principle;

(c) conservation of biological diversity and ecological integrity;
(d) improved valuation and pricing of environmental resources.

inter-generational equity principle means that the present generation
should ensure that the health, diversity and productivity of the
environment is maintained or enhanced for the benefit of future
generations.

precautionary principle means that, if there is a threat of serious or
irreversible environmental damage, a lack of full scientific certainty
should not be used as a reason for postponing measures to prevent
environmental degradation.
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Chapter 1 Preliminary

Part 1.2

Section 7

Relationship to other laws

Part 1

7
(1)

2)

(1)

2)

2 Relationship to other laws

Application of Act to Emergencies Act 2004

This Act does not apply to the exercise or purported exercise by a
relevant person of a function under the Emergencies Act 2004 for the
purpose of—

(a) protecting life or property; or
(b) controlling, extinguishing or preventing the spread of a fire.
In this section:
relevant person means—
(a) amember of the ambulance service; or
(b) a member of the fire and rescue service; or
(c) amember of the rural fire service; or
(d) a member of the SES; or
(e) any other person under the control of—
(i) the chief officer (ambulance service); or
(i) the chief officer (fire and rescue service); or
(ii1) the chief officer (rural fire service); or
(iv) the chief officer (SES); or
(f) apolice officer.

Relationship to environment laws

This Act must be construed and administered in a way that is
consistent with an environment law unless the contrary intention
appears from this Act or that law.

This Act is taken to be consistent with an environment law to the
extent that it is capable of operating concurrently with that law.
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Relationship to other laws Part 1.2

Section 8

(3) In this section:
environment law means—
(a) the Environment Protection Act 1997; and
(b) the Fisheries Act 2000; and
(c) the Water Resources Act 2007; and

(d) any other law of the Territory that has as 1 of its objects or
purposes the protection of the environment.
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Chapter 1 Preliminary

Part 1.3 Important concepts
Section 9
Part 1.3 Important concepts
9 What is nature?
In this Act:

nature means all aspects of nature including—
(a) ecosystems and their constituent parts; and
(b) all natural and physical resources; and

(¢) natural dynamic processes; and

(d) the characteristics of places, however large or small, that
contribute to their—

(i) biological diversity and integrity; or

(i1) intrinsic or scientific value.

10 What is conservation?
In this Act:

conservation means the protection and maintenance of nature while
allowing for its ecologically sustainable use.

11 What is an animal?
In this Act:
animal—

(a) means a member, alive or dead, of the animal kingdom; and
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Preliminary Chapter 1
Important concepts Part 1.3

Section 12

(b) includes—
(1) apart of an animal; and

Examples
skin, feathers, horns, shell, egg yolk

Note An example is part of the Act, is not exhaustive and may
extend, but does not limit, the meaning of the provision in
which it appears (see Legislation Act, s 126 and s 132).

(i) animal reproductive material; but
(c) does not include—

(1) ahuman; or

(i1) a fish unless the fish—

(A) has special protection status; or
Note Special protection status—see s 109.

(B) is a protected native species; or

Note Protected native species—see s 110.
(ii1) an invertebrate unless the invertebrate—
(A) has special protection status; or

(B) is a protected native species.

12 What is a native animal?
In this Act:
native animal—
(a) means an animal of a native species; but

(b) does not include a pest animal.

Note Pest animal—see the Pest Plants and Animals Act 2005,

dictionary.
R15 Nature Conservation Act 2014 page 9
18/06/18 Effective: 18/06/18-01/10/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2005-21

Chapter 1 Preliminary

Part 1.3 Important concepts
Section 13
13 What is a plant?
In this Act:
plant—

(a) means a member, alive or dead, of the—
(i) plant kingdom; or
(i) fungus kingdom; and

(b) includes—
(1) apart of a plant; and

(i) plant reproductive material.

14 What is a native plant?
In this Act:
native plant—
(a) means a plant of a native species; but

(b) does not include a pest plant.

Note Pest plant—see the Pest Plants and Animals Act 2005, dictionary.

15 What is a species?
(1) In this Act:
species—
(a) means a group of biological entities that—
(1) interbreed to produce fertile offspring; or

(i1) possess common characteristics derived from a common
gene pool; and

(b) includes—

(1) a subspecies; and
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Important concepts Part 1.3

Section 16

16

(i1) avariety; and

(ii1) a distinct population of biological entities prescribed by
regulation to be a species.

(2) In this section:

subspecies means a geographically separate population of a species,
being a population that is characterised by morphological or
biological differences from other populations of that species.

What is a native species?
In this Act:

native species—

(a) means a species—

(1) that is indigenous to—

(ii)

(A)
(B)

©

(D)
(E)

Australia or an external Territory; or

the coastal sea of Australia or an external Territory;
or

the seabed of the coastal sea of Australia or an
external Territory; or

the continental shelf; or

the exclusive economic zone; or

members of which periodically or occasionally visit—

(A)
(B)

©

Australia or an external Territory; or

the coastal sea of Australia or an external Territory;
or

the exclusive economic zone; or
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Chapter 1 Preliminary
Part 1.3 Important concepts

Section 17

(i11) that was present in Australia or an external Territory before
1400; and

(b) includes a species prescribed by regulation to be a native
species; but

(c) does not include a species prescribed by regulation to not be a
native species.

Note Coastal sea—see the dictionary.
Continental shelf—see the dictionary.
Exclusive economic zone—see the dictionary.
Seabed—see the dictionary.

17 What is an ecological community?
In this Act:

ecological community means the extent in nature in the ACT of an
assemblage of native species that—

(a) inhabits a particular area in nature; and

(b) satisfies the criteria prescribed by regulation (if any).

18 What is a member of a species or ecological community?
In this Act:
member includes—
(a) for a species of animal—
(i) any part of an animal of the species; and

(i) any animal reproductive material of an animal of the
species, or any part of that reproductive material; and

(iii) the whole or any part of the dead body of an animal of the
species; and
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Preliminary Chapter 1
Important concepts Part 1.3

Section 19

(b) for a species of plant—
(i) any part of a plant of the species; and

(i) any plant reproductive material of a plant of the species, or
any part of that reproductive material; and

(ii1) the whole or any part of a plant of the species that has died;
and

(c) for an ecological community—
() any part of an animal or plant of the community; and

(1) any animal reproductive material of an animal, or plant
reproductive material of a plant, of the community, or any
part of that animal reproductive material or plant
reproductive material; and

(ii1)) the whole or any part of an animal or plant of the
community that has died.

19 What is biodiversity?
In this Act:
biodiversity—

(a) means the variability among living organisms from all sources
(including terrestrial, marine and other aquatic ecosystems and
the ecological complexes of which they are part); and

(b) includes diversity—
(1) within species and between species; and

(i1) of ecosystems.
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Chapter 2
Part 2.1

Section 20

Administration
Conservator of flora and fauna

Chapter 2 Administration

Part 2.1 Conservator of flora and fauna

20
(1)

(2)

Conservator—appointment

The director-general must appoint a public servant as the Conservator
of Flora and Fauna (the conservator).

Note 1  For the making of appointments (including acting appointments), see the
Legislation Act, pt 19.3.

Note 2 In particular, a person may be appointed for a particular provision of a
law (see Legislation Act, s 7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a position (see Legislation
Act, s 207).

However, the director-general may appoint a person as the
conservator only if satisfied that the person has suitable qualifications
and experience to exercise the functions of the conservator.

(3) An appointment is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.
21 Conservator—functions
(1) The conservator’s main functions are—
(a) to develop and oversee policies, programs and plans for the
effective management of nature conservation in the ACT; and
(b) to monitor the state of nature conservation in the ACT; and
(c) to provide information to the commissioner for sustainability
and the environment for inclusion in a state of the environment
report.
Note State of the environment report—see s (5).
(2) The conservator has any other function given to the conservator under
this Act or another territory law.
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Administration Chapter 2
Conservator of flora and fauna Part 2.1

Section 21

(3) In exercising a function, the conservator must ensure that it is
exercised in a way that is consistent with implementing—

(a) the objects of this Act; and
Note The objects of this Act are set out in s 6.
(b) any conservator guidelines; and
Note Conservator guidelines—see s 23.
(c) the nature conservation strategy for the ACT.
Note Nature conservation strategy, for the ACT—see s 47.

(4) Inexercising a function, the conservator may have regard to any other
relevant matter, including the following:

(a) the findings of a biodiversity research and monitoring program;
Note Biodiversity research and monitoring program—see s 24.

(b) an action plan for a species, ecological community or process;
Note Action plan—see s 99.

(c) areserve management plan for a reserve;
Note Reserve management plan, for a reserve—see s 175.

(d) any response of the government to—

(1) a state of the environment report under the Commissioner
for Sustainability and the FEnvironment Act 1993,
section 19 (3) (State of the environment report); or

(i1) a special report under the Commissioner for Sustainability
and the Environment Act 1993, section 21 (2) (Special
reports);
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Chapter 2
Part 2.1

Section 22

Administration
Conservator of flora and fauna

()

22

23
(1)

2)

€)

(e) any other government policy or plan relating to nature
conservation.

Example
kangaroo management plan

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it appears
(see Legislation Act, s 126 and s 132).

In this section:

state of the environment report means a state of the environment
report under the Commissioner for Sustainability and the
Environment Act 1993.

Conservator—delegation

The conservator may delegate to a conservation officer the
conservator’s functions under this Act or another territory law.

Note For the making of delegations and the exercise of delegated functions,

see the Legislation Act, pt 19.4.

Conservator—guidelines

The conservator may make guidelines about how the conservator is

to exercise the conservator’s functions under this Act (the

conservator guidelines).

Note The power to make guidelines includes the power to amend or repeal the
guidelines. The power to amend or repeal the guidelines is exercisable

in the same way, and subject to the same conditions, as the power to make
the guidelines (see Legislation Act, s 46).

In preparing the conservator guidelines, the conservator must consult
the scientific committee.

A conservator guideline is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.
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Administration Chapter 2
Conservator of flora and fauna Part 2.1

Section 24

24 Meaning of biodiversity research and monitoring
program—pt 2.1

In this part:

biodiversity research and monitoring program means a program
designed to monitor the—

(a) state of nature conservation generally in the ACT; and
(b) effective management of nature conservation in the ACT.

25 Biodiversity research and monitoring program—
conservator to prepare

(1) The conservator must, every 2 years, prepare a biodiversity research
and monitoring program for the next 2 years.

(2) In preparing the biodiversity research and monitoring program, the
conservator must—

(a) consult the scientific committee about—
(1) priorities for the program; and
(i) appropriate methods for monitoring; and

(b) consider the potential for engaging community organisations in
monitoring activities; and

Example
using volunteers with Frogwatch to assist in surveying frog numbers

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it appears
(see Legislation Act, s 126 and s 132).

(c) consider arrangements for sharing and transferring monitoring
data with other entities.

(3) The biodiversity research and monitoring program is a notifiable

instrument.

Note A notifiable instrument must be notified under the Legislation Act.
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Chapter 2 Administration

Part 2.1 Conservator of flora and fauna
Section 26
26 Biodiversity research and monitoring program—

conservator to implement
(1) The conservator—

(a) must take reasonable steps to implement the biodiversity
research and monitoring program; and

(b) may commission another entity to implement all or part of the
program.

(2) The conservator must at the end of each biodiversity research and
monitoring program—

(a) prepare a report on the implementation of the program
(a biodiversity research and monitoring program report); and

(b) make the report publicly accessible as soon as possible, but not
later than 3 months, after the end of the program.

Example—publicly accessible
published on the directorate website

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

(3) However, if the conservator considers that a plant or animal could be
threatened by the disclosure of a particular detail in a finding, the
conservator—

(a) need not include the particular detail; but

(b) must instead include a general statement of the finding.
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Section 27

Part 2.2 ACT parks and conservation

27
(1)
(2)

€)

(4)

service

ACT parks and conservation service—establishment
The ACT Parks and Conservation Service is established.
Note Establish includes continue in existence (see Legislation Act, dict, pt 1).

The ACT parks and conservation service is made up of the
conservation officers.

Note The conservator is a conservation officer. Other conservation officers are
appointed by the director-general under s 28.

The ACT parks and conservation service must assist—

(a) the conservator in the exercise of the conservator’s functions;
and

(b) forunleased land, or public land, that is a reserve—the custodian
for the land in the exercise of the custodian’s functions.

Note Custodian, for an area of land—see the Planning and Development
Act 2007, s 333.

The ACT parks and conservation service has any other function given
to the service under this Act or another territory law.
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Chapter 2

Administration

Part 2.3 Conservation officers
Section 28
Part 2.3 Conservation officers
28 Conservation officers—appointment
(1) The director-general may appoint a person as a conservation officer.

Note 1  For the making of appointments (including acting appointments), see the
Legislation Act, pt 19.3.

Note 2 In particular, a person may be appointed for a particular provision of a
law (see Legislation Act, s 7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a position (see Legislation
Act, s 207).

(2) The conservator is a conservation officer.
29 Conservation officers—identity cards
(1) The director-general must give a conservation officer an identity card
stating the person’s name and that the person is a conservation officer.
(2) The identity card must show—

(a) arecent photograph of the conservation officer; and

(b) the card’s date of issue and expiry; and

(c) anything else prescribed by regulation.

(3) A person commits an offence if the person—
(a) stops being a conservation officer; and
(b) does not return the person’s identity card to the director-general
as soon as practicable (but not later than 7 days) after the day the
person stops being a conservation officer.

Maximum penalty: | penalty unit.

(4) Subsection (3) does not apply to a person if the person’s identity card
has been—

(a) lost or stolen; or
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Administration Chapter 2
Conservation officers Part 2.3

Section 30

(b) destroyed by someone else.

Note The defendant has an evidential burden in relation to the matters
mentioned in s (4) (see Criminal Code, s 58).

30 Conservation officers—power not to be exercised before
identity card shown
A conservation officer may exercise a power under a territory law in
relation to a person only if the conservation officer first shows the
person the conservation officer’s identity card.
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Administration

Part 2.4 Scientific committee
Section 31
Part 2.4 Scientific committee
31 Scientific committee—establishment
The scientific committee is established.
32 Scientific committee—functions

The scientific committee has the following functions:

(a) to advise the Minister about nature conservation;

(b) to advise the conservator about nature conservation;

(c) to exercise any other function given to the committee under this

Act or another territory law.

Note A provision of a law that gives an entity (including a person) a function
also gives the entity powers necessary and convenient to exercise the
function (see Legislation Act, s 196 and dict, pt 1, def entity).

33 Scientific committee—annual report

(1) The scientific committee must, each financial year, give the Minister
a report (an annual report) about the activities of the committee
during the year.

(2) The scientific committee must make the annual report publicly
accessible not later than 30 days after the day the scientific committee
gives the report to the Minister.

Example—publicly accessible

published on the directorate website

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).
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Scientific committee Part 2.4

Section 34

34
(1)

(2)

€)

35

36
(1)

2)

€)

Scientific committee—Minister’s directions

The Minister may direct the scientific committee, in writing, to
provide advice about a stated nature conservation matter.

The Minister must give a copy of each Minister’s direction to the
conservator.

A report prepared by the conservator under the Annual Reports
(Government Agencies) Act 2004 for a financial year must include—

(a) acopy of each Minister’s direction given during the year; and

(b) a statement by the conservator about action taken during
the year to give effect to any Minister’s direction (whether given
before or during the year).

Scientific committee—membership

The scientific committee is made up of 7 members appointed by the
Minister under section 36.

Scientific committee—appointment of members

The Minister must appoint 7 members to the scientific committee.

Note 1 For the making of appointments (including acting appointments), see the
Legislation Act, pt 19.3.

Note 2 In particular, a person may be appointed for a particular provision of a
law (see Legislation Act, s 7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a position (see Legislation
Act, s 207).

Note 3 Certain Ministerial appointments require consultation with an Assembly
committee and are disallowable (see Legislation Act, div 19.3.3).

The Minister must ensure that at least 4 members of the committee
are not public servants.

The Minister must not appoint a person to the committee unless
satisfied that the person has appropriate scientific expertise in
biology, ecology, conservation science, or conservation management.
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Chapter 2

Administration

Part 2.4 Scientific committee
Section 37
(4) A member holds office as a part-time member.
(5) The appointment of a member is for not longer than 3 years.
Note A person may be reappointed to a position if the person is eligible to be
appointed to the position (see Legislation Act, s 208 and dict, pt 1,
def appoint).
(6) The conditions of appointment of a member under this section are the
conditions stated in the appointment, subject to any determination
under the Remuneration Tribunal Act 1995.
(7) An appointment is a disallowable instrument.
Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.
37 Scientific committee—chair and deputy chair
(1) The Minister must appoint a chair and deputy chair of the scientific
committee from the members appointed under section 36.
(2) However, the chair and deputy chair must not be public servants.
38 Scientific committee—secretary
The director-general must nominate a public servant who is not a
member appointed under section 36 to be the secretary of the
scientific committee.
39 Scientific committee—ending appointments
The Minister may end the appointment of a member—
(a) for misbehaviour; or
(b) if the member, without reasonable excuse, contravenes
section 40; or
(c) if the member is absent from 3 consecutive meetings of the
scientific committee, other than on approved leave; or
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Section 40

40

(1)

2)

€)

(4)

(d) for physical or mental incapacity, if the incapacity substantially
affects the exercise of the member’s functions.

Note A person’s appointment also ends if the person resigns (see Legislation
Act, s 210).

Scientific committee—disclosure of interests

If a member of the scientific committee has a material interest in an
issue being considered, or about to be considered, by the committee,
the member must disclose the nature of the interest at a committee
meeting as soon as practicable after the relevant facts come to the
member’s knowledge.

Note Material interest is defined in s (4). The definition of indirect interest in
s (4) applies to the definition of material interest.

The disclosure must be recorded in the committee’s minutes and,
unless the committee otherwise decides, the member must not—

(a) be present when the committee considers the issue; or
(b) take part in a decision of the committee on the issue.

Any other committee member who also has a material interest in the
issue must not be present when the committee is considering its
decision under subsection (2).

In this section:

associate, of a person, means—

(a) the person’s business partner; or
(b) aclose friend of the person; or
(c) a family member of the person.

executive officer, of a corporation, means a person (however
described) who is concerned with, or takes part in, the corporation’s
management, whether or not the person is a director of the
corporation.
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Section 40

Administration
Scientific committee

indirect interest—without limiting the kinds of indirect interests a
person may have, a person has an indirect interest in an issue if any
of the following has an interest in the issue:

(a)
(b)

(©)

(d)

(e)

()

(2

an associate of the person;

a corporation if the corporation has not more than 100 members
and the person, or an associate of the person, is a member of the
corporation;

a subsidiary of a corporation mentioned in paragraph (b);

a corporation if the person, or an associate of the person, is an
executive officer of the corporation;

the trustee of a trust if the person, or an associate of the person,
is a beneficiary of the trust;

a member of a firm or partnership if the person, or an associate
of the person, is a member of the firm or partnership;

someone else carrying on a business if the person, or an
associate of the person, has a direct or indirect right to
participate in the profits of the business.

material interest—a committee member has a material interest in an
issue if the member has—

(a)
(b)

a direct or indirect financial interest in the issue; or

a direct or indirect interest of any other kind if the interest could
conflict with the proper exercise of the member’s functions in
relation to the committee’s consideration of the issue.
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Section 41

41 Scientific committee—meetings

(1) Meetings of the scientific committee are to be held when and where
it decides.

(2) However, the chair must call a meeting—

(a) as often as needed for the committee to efficiently carry out its
functions; and
(b) if asked by the Minister.

(3) The chair must give the other members of the committee at least
5 working days written notice of a meeting.

42 Scientific committee—presiding member at meetings

(1) The chair presides at all meetings at which the chair is present.

(2) If'the chair is absent, the deputy chair presides.

(3) Ifthe chair and the deputy chair are absent, the member chosen by the
members present presides.

43 Scientific committee—quorum at meetings
Business may be carried on at a meeting of the scientific committee
only if at least !/2 of the appointed members are present.

44 Scientific committee—voting at meetings

(1) Atameeting of the scientific committee, each member has a vote on
each question to be decided.

(2) A question is decided by a majority of the votes of the members
present and voting but, if the votes are equal, the member presiding
has the deciding vote.
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45 Scientific committee—conduct of meetings

(1) The scientific committee may conduct its proceedings (including its
meetings) as it considers appropriate.

(2) The scientific committee must keep minutes of its meetings.
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Section 46

Part 2.5 Advisory committees

46 Advisory committees

(1) The Minister may set up advisory committees that the Minister
considers necessary.

(2) An advisory committee may decide how to exercise its functions.

(3) However, an advisory committee is subject to the direction of the
Minister in the exercise of its functions.
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Section 47
Chapter 3 Nature conservation strategy
for the ACT
47 What is the nature conservation strategy for the ACT?
In this Act:

nature conservation strategy, for the ACT, means a strategy for the
ACT, notified under section 54 (Draft strategy—Minister’s approval
and notification).

Note The power to prepare a draft nature conservation strategy includes the
power to amend or repeal the draft strategy. The power to amend or
repeal the draft strategy is exercisable in the same way, and subject to the
same conditions, as the power to make the draft strategy (see Legislation
Act, s 46).

48 What is a draft nature conservation strategy?—ch 3
In this chapter:
draft nature conservation strategy, for the ACT—
(a) means a statement of—

(1) proposals about the protection, management and
conservation of—

(A) native species indigenous to the ACT; and
(B) significant ecosystems of the ACT; and

(i1) strategies to address actual and potential impacts of climate

change; and
(b) includes anything required to be included by a conservator
guideline.
Note Conservator guidelines—see s 23.
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Section 49

49 Draft nature conservation strategy—conservator to
prepare

(1) The conservator must prepare a draft nature conservation strategy for
the ACT.

Note Power to make a statutory instrument includes power to make different
provision in relation to different matters or different classes of matters,
and to make an instrument that applies differently by reference to stated
exceptions or factors (see Legislation Act, s 48).

(2) In preparing the draft nature conservation strategy, the conservator
must consider—

(a) landscape scale approaches across tenures; and
(b) restoration of habitats; and

(c) landscape connectivity; and

(d) threats to biodiversity; and

(e) the impacts of climate change; and

(f) biodiversity research and monitoring program reports.

50 Draft nature conservation strategy—consultation with
entities

In preparing a draft nature conservation strategy for the ACT, the
conservator must consult—

(a) the scientific committee; and

(b) the commissioner for sustainability and the environment.
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Nature conservation strategy for the ACT

51
(1)

2)

€)

(4)

)

Draft nature conservation strategy—public consultation

If the conservator prepares a draft nature conservation strategy, the
conservator must also prepare a notice about the draft nature
conservation strategy (a public consultation notice).

A public consultation notice must—
(a) state that—

(i) anyone may give a written submission to the conservator
about the draft nature conservation strategy; and

(i1) submissions may be given to the conservator only during
the period starting on the day the public consultation notice
is notified under the Legislation Act and ending on a stated
day, being a day at least 6 weeks after the day it is notified
(the public consultation period); and

(b) include the draft nature conservation strategy.
A public consultation notice is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.

If the conservator notifies a public consultation notice for a draft
nature conservation strategy—

(a) anyone may give a written submission to the conservator about
the draft strategy; and

(b) the submission may be given to the conservator only during the
public consultation period for the draft strategy; and

(c) the person making the submission may, in writing, withdraw the
submission at any time.

The conservator may make arrangements for people with particular
communication needs to ensure they have adequate opportunity to
comment on the draft strategy.
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Section 52

52
(1)

2)

€)

53

Draft strategy—revision and submission to Minister

If the public consultation period for a draft nature conservation
strategy has ended, the conservator must—

(a) consider any submissions received during the public
consultation period; and

(b) make any revisions to the draft strategy that the conservator
considers appropriate.

The conservator must then submit the draft strategy to the Minister
for approval.

The draft strategy must be accompanied by a report setting out the
issues raised in any submissions given to the conservator during the
public consultation period for the draft strategy.

Draft strategy—Minister to approve, return or reject

If the conservator submits a draft nature conservation strategy to the
Minister for approval, the Minister must—

(a) approve the draft strategy; or

(b) return the draft strategy to the conservator and direct the
conservator to take 1 or more of the following actions in relation
to it:

(1) carry out stated further consultation;

(i) consider a relevant report;

Example

a report of the commissioner for sustainability and the environment
under the Commissioner for Sustainability and the Environment
Act 1993

Note An example is part of the Act, is not exhaustive and may
extend, but does not limit, the meaning of the provision in
which it appears (see Legislation Act, s 126 and s 132).
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54
(1)

2)

55
(1)

2)

€)

56
(1)

(2)

(ii1) revise the draft strategy in a stated way; or

(c) reject the draft strategy.

Draft strategy—Minister’s approval and notification

A draft nature conservation strategy approved by the Minister under
section 53 (a) or section 57 (3) is a nature conservation strategy.

A nature conservation strategy is a disallowable instrument.

Note I A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.

Note 2 The power to make a nature conservation strategy includes the power to
amend or repeal the strategy. The power to amend or repeal the strategy
is exercisable in the same way, and subject to the same conditions, as the
power to make the strategy (see Legislation Act, s 46).

Note 3 Minor amendments may be made to the strategy under s 57.

Draft strategy—Minister’s direction to revise etc

This section applies if the Minister gives the conservator a direction
under section 53 (b).

The conservator must—

(a) give effect to the direction; and

(b) resubmit the draft strategy to the Minister for approval.

The Minister must decide, under section 53, what to do with the
resubmitted draft strategy.

Draft strategy—Minister’s rejection

If the Minister rejects a draft nature conservation strategy under
section 53 (c), the Minister must prepare a notice stating that the draft
strategy is rejected (a rejection notice).

A rejection notice is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.
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Section 57

57
(1)

(2)

€)

Nature conservation strategy—minor amendments
This section applies if—

(a) a nature conservation strategy for the ACT is in force (the
existing strategy); and

(b) the conservator considers that minor amendments to the existing
strategy are appropriate.

The conservator—

(a) may prepare a new draft nature conservation strategy,
incorporating the minor amendments into the existing strategy;
and

(b) need not comply with the requirements in this part; and

(¢) may submit the new draft nature conservation strategy to the
Minister for approval.

If the conservator submits a new draft nature conservation strategy to
the Minister for approval, the Minister must—

(a) approve the strategy; or
(b) reject the strategy.

Note The new draft nature conservation strategy approved by the Minister is a
nature conservation strategy and is a disallowable instrument (see s 54).
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Nature conservation strategy for the ACT

(4)

58

59
(1)

(2)

3)

(4)

In this section:

minor amendment, of a nature conservation strategy for the ACT,
means an amendment that will improve the effectiveness or technical
efficiency of the strategy without changing the substance of the
strategy.

Examples

1 minor correction to improve effectiveness

2 omission of something redundant

3 technical adjustment to improve efficiency

Note An example is part of the Act, is not exhaustive and may extend, but does

not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

Nature conservation strategy—conservator to implement

If a nature conservation strategy is in force for the ACT, the
conservator must take reasonable steps to implement the strategy.

Nature conservation strategy—monitoring

The conservator must monitor the effectiveness of the nature
conservation strategy for the ACT.

The conservator must report to the Minister about the nature
conservation strategy for the ACT at least once every 5 years.

The Minister must consider the report and may take any action the
Minister considers appropriate.

The Minister must make the report publicly accessible not later than
30 days after the day the conservator gives the report to the Minister.

Example—publicly accessible
published on the directorate website
Note An example is part of the Act, is not exhaustive and may extend, but does

not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).
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Section 60

60 Nature conservation strategy—review
(1) The conservator must review the nature conservation strategy every

10 years after the plan commences.

(2) However, the Minister may extend the time for conducting the
review.
(3) In conducting the review, the conservator must—

(a) consider each matter mentioned in section 49 (2) (Draft nature
conservation strategy—conservator to prepare) in relation to the
nature conservation strategy under review; and

(b) consult the entities mentioned in section 50; and

(¢c) carry out public consultation in accordance with section 51
(Draft nature conservation strategy—public consultation) as if a
reference to a draft nature conservation strategy were a reference
to the nature conservation strategy under review.

(4) If the public consultation period for the review has ended, the
conservator must—

(a) consider each submission received during the public
consultation period; and

(b) if the person who makes a submission during the public
consultation period agrees to the conservator making the
submission publicly accessible—make the submission publicly
accessible; and
Example—publicly accessible
published on the directorate website
Note An example is part of the Act, is not exhaustive and may extend,

but does not limit, the meaning of the provision in which it appears
(see Legislation Act, s 126 and s 132).

(c) make any recommendation to the Minister about the strategy
under review that the conservator considers appropriate.

R15 Nature Conservation Act 2014 page 37
18/06/18 Effective: 18/06/18-01/10/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14

Chapter 3

Section 60

Nature conservation strategy for the ACT

()

(6)

(7)

The recommendation must be accompanied by a report setting out the
issues raised in any submissions given to the conservator during the
public consultation period for the strategy under review.

If the conservator makes a recommendation to the Minister, the
Minister must respond to the conservator about the recommendation.

If the conservator receives a response from the Minister, the
conservator must make the following publicly accessible:

(a) the Minister’s response;

(b) details of any proposed amendments to the strategy as a result
of the review.

Note The power to prepare a nature conservation strategy includes the power
to amend the strategy. The power to amend the strategy is exercisable in
the same way, and subject to the same conditions, as the power to make
the strategy (see Legislation Act, s 46).
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Threatened native species Part 4.1
Section 61
Chapter 4 Threatened native species and

ecological communities

Part 4.1 Threatened native species

61 What is a threatened native species?
In this Act:

threatened native species means a native species listed in the
threatened native species list.

Note Native species—see s 16.

62 What is a threatened native species list?
In this Act:

threatened native species list means a list of species notified under
section 91 (Final version of list and notification).

63 Threatened native species list—categories
(1) The Minister must make a threatened native species list.

(2) The list must contain the species eligible to be included in 1 of the
following categories (a national category) in the list:

(a) extinct;

(b) extinct in the wild;
(c) critically endangered;
(d) endangered;

(e) vulnerable;

(f) conservation dependent.
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Section 64

(3) The list may contain the species eligible to be included in 1 of the
following categories (a regional category) in the list:

(a) regionally threatened;
(b) regionally conservation dependent;

(c) provisional.

64 Threatened native species list—eligibility for national
categories

(1) A native species is eligible to be included in the extinct category in
the threatened native species list if, assessed at a national scale, there
is no reasonable doubt that the last member of the species has died.

(2) A native species is eligible to be included in the extinct in the wild
category in the threatened native species list if, assessed at a national
scale—

(a) it is known only to survive in cultivation, in captivity or as a
naturalised population well outside its past range; or

(b) it has not been recorded in its known or expected habitat, at
appropriate seasons, anywhere in its past range, despite
exhaustive surveys over a time frame appropriate to its life cycle
and form.

(3) A native species is eligible to be included in the critically endangered
category in the threatened native species list if, assessed at a national
scale, it is facing an extremely high risk of extinction in the wild in
the immediate future.

(4) A native species is eligible to be included in the endangered category
in the threatened native species list if, assessed at a national scale—

(a) 1itisnot critically endangered; but

(b) itis facing a very high risk of extinction in the wild in the near
future.
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Section 64A

()

(6)

(7)

A native species is eligible to be included in the vulnerable category
in the threatened native species list if, assessed at a national scale—

(a) 1itisnot critically endangered or endangered; but

(b) it is facing a high risk of extinction in the wild in the
medium-term future.

A native species is eligible to be included in the conservation
dependent category in the threatened native species list if—

(a) 1itis a fish; and

(b) itis the subject of a plan of management, within the meaning of
the Environment Protection and Biodiversity Conservation Act
1999 (Cwlth), that identifies actions necessary to stop the
decline of, and support the recovery of, the species to maximise
its chances of long-term survival in the wild; and

(c) the plan of management is in force under a law of the
Commonwealth, the Territory or a State; and

(d) the ending of the plan may result in the species becoming
vulnerable, endangered or critically endangered.

In this section:
assessed at a national scale, for an item—see section 80.
Note Item includes a species (see s 80).

fish includes all species of bony fish, sharks, crustaceans, molluscs
and other marine organisms, but does not include marine mammals
or marine reptiles.

64A Threatened native species list—eligibility for regional
categories
(1) A native species is eligible to be included in the regionally threatened
category in the threatened native species list if—
(a) the species occurs or is likely to occur in the ACT; and
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Threatened native species

2)

€)

(4)

(b)

(©)

there are threatened native species list criteria for the category;
and

the species satisfies the threatened native species list criteria for
the category.

A native species is eligible to be included in the regionally
conservation dependent category in the threatened native species list

if—

(a)
(b)

(©)

the species occurs or is likely to occur in the ACT; and

there are threatened native species list criteria for the category;
and

the species satisfies the threatened native species list criteria for
the category.

A native species is eligible to be included in the provisional category
in the threatened native species list if—

(2)

(b)

(©)

there is a significant decline in the number of members of the
species in the ACT or surrounding region; or

the species—

(1) occurs or is likely to occur in the ACT or surrounding
region; and

(i1) is listed as a threatened native species under a law of
another jurisdiction corresponding, or substantially
corresponding, to this Act; or

the species was listed in the extinct category of the threatened
native species list but has been definitely located in nature in the
ACT or surrounding region since it was last listed as extinct.

Note See also s 97 about rediscovery of species that were extinct.

A native species is no longer eligible to be included in the provisional
category in the threatened species list if it has been in the category for
18 months.
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Section 65

()

(6)

A native species is not eligible to be included in a regional category
in the threatened native species list if—

(a) 1itis eligible to be included in a national category in the list; or
(b) itisincluded in the protected native species list.
Note Protected native species list—see s 111.

However, a native species that is eligible to be included in the extinct
category or extinct in the wild category in the threatened native
species list may be included in a regional category in the list if the
species is introduced or reintroduced into the ACT.

Note Species includes a distinct population of biological entities prescribed by
regulation to be a species (see s 15 (1), def species, par (b) (ii1)).

65 Threatened native species list—eligibility criteria
(1) The Minister must develop criteria to be used in deciding whether a
species is eligible to be included in a category in the threatened native
species list (the threatened native species list criteria).
Note The power to make an instrument includes the power to amend or repeal
the instrument (see Legislation Act, s 46).
(2) The threatened native species list criteria may only include scientific
matters.
(3) In developing the threatened native species list criteria, the Minister
must have regard to—
(a) the conservation of the species; and
(b) the ecological significance of the species; and
(c) any relevant national standards.
(4) In developing the threatened native species list criteria, the Minister
must consult—
(a) the conservator; and
(b) the scientific committee.
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Threatened native species

()

66
(1)

(2)

€)

(4)

The threatened native species list criteria are a disallowable
instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.

Threatened native species list—criteria to review

This section applies if the conservator, or the scientific committee,
considers that the threatened native species list criteria should be
reviewed because—

(a) the criteria are not adequately identifying species eligible to be
included in a category in the threatened native species list; or

(b) there are changes to national or international standards relating
to the criteria.

The conservator or the scientific committee must recommend to the
Minister that the Minister review the threatened native species list
criteria.

The Minister must consider the recommendation and may—

(a) review the threatened native species list criteria under
section 65; or

(b) refuse to review the threatened native species list criteria.

A decision to refuse to review the threatened native species list
criteria, including a statement of reasons for the decision, is a
notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.
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Section 67
Part 4.2 Threatened ecological
communities
67 What is a threatened ecological community?
In this Act:
threatened ecological community means an ecological community
listed in the threatened ecological communities list.
Note Ecological community—see s 17.
68 What is a threatened ecological communities list?
In this Act:
threatened ecological communities list means a list of ecological
communities notified under section 91 (Final version of list and
notification).
69 Threatened ecological communities list—categories
The Minister must make a threatened ecological communities list—
(a) containing the ecological communities eligible to be included in
the list; and
(b) divided into the following categories:
(1) collapsed;
(i1) critically endangered;
(ii1)) endangered;
(iv) vulnerable;
(v) provisional.
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Threatened ecological communities

70

(1)

2)

€)

(4)

Threatened ecological communities list—eligibility for
categories

An ecological community is eligible to be included in the collapsed
category in the threatened ecological communities list if there is no
reasonable doubt that its defining biotic or abiotic features are lost
from all occurrences and the characteristic native biota are no longer
sustained.

Example

Collapse may occur when most of the diagnostic components of the characteristic
native biota are lost from the ecological community, or when functional
components (biota that perform key roles in ecological community organisation)
are greatly reduced in abundance and lose the ability to recruit.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

An ecological community is eligible to be included in the critically
endangered category in the threatened ecological communities list if
it is facing an extremely high risk of extinction in the wild in the
immediate future.

An ecological community is eligible to be included in the endangered
category in the threatened ecological communities list if—

(a) itis not critically endangered; but

(b) it is facing a very high risk of extinction in the wild in the near
future.

An ecological community is eligible to be included in the vulnerable
category in the threatened ecological communities list if—

(a) itis not critically endangered or endangered; but

(b) it is facing a high risk of extinction in the wild in the
medium-term future.
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Section 71

()

(6)

7

(1)

2)

€)

(4)

An ecological community is eligible to be included in the provisional
category in the threatened ecological communities list if—

(a) there is a strong decline in the size of the ecological community
in the ACT and the surrounding region; or

(b) the ecological community—
(1) exists or is likely to exist in the ACT; and

(i1) 1is listed as a threatened ecological community under a law
of another jurisdiction corresponding, or substantially
corresponding, to this Act.

An ecological community is no longer eligible to be included in the
provisional category in the threatened ecological communities list if
it has been in the category for 18 months.

Threatened ecological communities list—eligibility
criteria

The Minister must develop criteria to be used in deciding whether an
ecological community is eligible to be included in a category in the
threatened ecological communities list (the threatened ecological
communities list criteria).

The threatened ecological communities list criteria may only include
scientific matters.

In developing the threatened ecological communities list criteria, the
Minister must have regard to—

(a) the conservation of the ecological community; and
(b) the ecological significance of the ecological community; and
(c) any relevant national standards.

In developing the threatened ecological communities list criteria, the
Minister must consult—

(a) the conservator; and
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Threatened ecological communities

(5

72
(1)

(2)

€)

(4)

(b) the scientific committee.

The threatened ecological communities list criteria are a disallowable
instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.

Threatened ecological communities list criteria—review

This section applies if the conservator, or the scientific committee,
considers that the threatened ecological communities list criteria
should be reviewed because—

(a) the criteria are not adequately identifying ecological
communities eligible to be included in a category in the
threatened ecological communities list; or

(b) there are changes to national or international standards relating
to the criteria.

The conservator or the scientific committee must recommend to the
Minister that the Minister review the threatened ecological
communities list criteria.

The Minister must consider the recommendation and may—

(a) review the threatened ecological communities list criteria under
section 71; or

(b) refuse to review the threatened ecological communities list
criteria.

A decision to refuse to review the threatened ecological communities
list criteria, including a statement of reasons for the decision, is a
notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.
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Section 72A

Part 4.3 Key threatening processes

T72A

73

74

75

Definitions—pt 4.3
In this part:
listing assessment—see section 79F (2).

public consultation notice—see section 79E (2).

What is a threatening process?
In this Act:

threatening process means a process that threatens, or may threaten,
the survival, abundance or evolutionary development of a native
species or ecological community.

Note Ecological community—see s 17.
Native species—see s 16.

What is a key threatening process?
In this Act:

key threatening process means a threatening process listed in the key
threatening processes list.

What is a key threatening processes list?

In this Act:

key threatening processes list means—

(a) the key threatening processes list made under section 79A; or

(b) a key threatening processes list notified under section 91 (Final
version of list and notification).
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Threatened native species and ecological communities
Key threatening processes

77

78
(1)

(2)

Key threatening processes list—eligibility

A threatening process is eligible to be included in the key threatening
processes list if—

(a) it could cause—

(1) a native species to become eligible for listing in the
threatened native species list in a category other than
conservation dependent; or

(i1) an ecological community to become eligible for listing in
the threatened ecological communities list; or

(b) it could cause—

(i) a threatened native species to become eligible to be listed
in the threatened native species list in another category
representing a higher degree of endangerment; or

(i) a threatened ecological community to become eligible to
be listed in the threatened ecological communities list in
another category representing a higher degree of
endangerment; or

(c) it adversely affects 2 or more threatened native species (other
than conservation dependent species) or 2 or more threatened
ecological communities.

Key threatening processes list—eligibility criteria

The Minister must develop criteria to be used in deciding whether a
threatening process is eligible to be included on the key threatening
processes list (the key threatening processes list criteria).

The key threatening processes list criteria may only include scientific
matters.

page 50

Nature Conservation Act 2014 R15
Effective: 18/06/18-01/10/18 18/06/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Threatened native species and ecological communities Chapter 4
Key threatening processes Part 4.3

Section 79

€)

(4)

()

79
(1)

2)

In developing the key threatening processes list criteria, the Minister
must have regard to—

(a) the conservation of threatened native species and threatened
ecological communities; and

(b) the ecological significance of threatened native species and
threatened ecological communities; and

(c) any relevant national standards.

In developing the key threatening processes list criteria, the Minister
must consult—

(a) the conservator; and
(b) the scientific committee.

The key threatening processes list criteria are a disallowable
instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.

Key threatening processes list criteria—review

This section applies if the conservator, or the scientific committee,
considers that the key threatening processes list criteria should be
reviewed because—

(a) the criteria are not adequately identifying processes eligible to
be included on the key threatening processes list; or

(b) there are changes to national or international standards relating
to the criteria.

The conservator or the scientific committee must recommend to the
Minister that the Minister review the key threatening processes list
criteria.
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Threatened native species and ecological communities

Part 4.3 Key threatening processes
Section 79A

(3) The Minister must consider the recommendation and may—

(a) review the key threatening processes list criteria under
section 78; or
(b) refuse to review the key threatening processes list criteria.

(4) A decision to refuse to review the key threatening processes list
criteria, including a statement of reasons for the decision, is a
notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.
79A Key threatening processes list

(1) The Minister may make a key threatening processes list in accordance
with this part.

(2) The key threatening processes list is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.
79B Public may nominate items for list

(1) A person may nominate an item to be included in the key threatening
processes list.

(2) A nomination must—

(a) comply with any requirements prescribed by regulation for the
nomination; and
(b) be given to the scientific committee.

(3) A person who gives the scientific committee a nomination may, in

writing, withdraw the nomination at any time.
page 52 Nature Conservation Act 2014 R15
Effective: 18/06/18-01/10/18 18/06/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2001-14

Threatened native species and ecological communities Chapter 4
Key threatening processes Part 4.3

Section 79C

79C Scientific committee may reject nomination from public

(1) The scientific committee may reject a nomination if the scientific
committee considers that—

(a) the nomination is vexatious, frivolous or not made in good faith;
or

(b) a requirement prescribed by regulation for the nomination has
not been complied with.

(2) If the scientific committee rejects a nomination, the scientific
committee must take reasonable steps to tell the person who made the
nomination about the rejection and the reason for it.

79D Scientific committee may nominate items for list
The scientific committee may nominate an item to be included in the
key threatening processes list.

79E Public consultation

(1) This section applies if the scientific committee—

(a) receives a nomination under section 79B that is not rejected
under section 79C; or
(b) nominates an item under section 79D.

(2) The scientific committee may prepare a notice about the nomination
(a public consultation notice).

(3) A public consultation notice must—

(a) state that—
(i) anyone may give a written submission to the scientific
committee about the nomination; and
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Section 79F

(i1) submissions may be given to the scientific committee only
during the period starting on the day the public consultation
notice is notified under the Legislation Act and ending on
a stated day, being at least 6 weeks after the day it is
notified (the public consultation period); and

(b) include the nomination.
(4) A public consultation notice is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.

(5) If the scientific committee notifies a public consultation notice for a
nomination—

(a) anyone may give a written submission to the scientific
committee about the nomination; and

(b) the submission may be given to the scientific committee only
during the public consultation period for the nomination; and

(c) the person making the submission may, in writing, withdraw the
submission at any time.

(6) The scientific committee may make arrangements for people with
particular communication needs to ensure they have adequate
opportunity to comment on the nomination.

79F Listing assessment
(1) This section applies if—

(a) the scientific committee does not notify a public consultation
notice for a nomination under section 79E within 4 weeks after
nominating the item; or

(b) the public consultation period for a nomination has ended.

(2) The scientific committee must assess the nominated item (a listing
assessment).
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Section 79H

€)

(4)

A listing assessment for a nominated item must assess whether the
item is eligible for inclusion in the key threatening processes list.

Note Eligibility for the key threatening processes list is dealt with in s 77.

In carrying out a listing assessment for a nominated item, the
scientific committee must consider—

(a) if public consultation about the item has been carried out under
section 79E—any submissions received during the public
consultation period for the item; and

(b) the eligibility of the item for the list under the key threatening
processes list criteria.

Note Key threatening processes list criteria—see s 78.
79H Minister to decide whether to include item in list
(1) Not later than 3 months after the Minister receives a conservation
advice for an item, the Minister must decide whether to include, or
refuse to include, the item in the key threatening processes list.
(2) The Minister may include an item in the key threatening processes
list only if satisfied that the item is eligible to be included in the list.
Note Eligibility for the key threatening processes list is dealt with in s 77.
(3) In deciding whether to include an item in the key threatening
processes list, the Minister may only consider—
(a) the conservation advice for the item; and
(b) the eligibility of the item for the list under the key threatening
processes list criteria.
Note I  Conservation advice—see s 90C (1).
Note 2  Key threatening processes list criteria—see s 78.
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Including, transferring and omitting items in list

Division 4.4.1 Definitions—pt 4.4
Section 80

Part 4.4 Including, transferring and

omitting items in list

Division 4.4.1 Definitions—pt 4.4

80

Definitions—pt 4.4
In this part:

assessed at a national scale, for an item, means the risk assessment
criteria under the common assessment method is applied to the item
throughout—

(a) Australia or an external Territory; or
(b) the coastal sea of Australia or an external Territory; or

(c) the seabed of the coastal sea of Australia or an external
Territory; or

(d) the continental shelf; or

(e) the exclusive economic zone.

Note Coastal sea—see the dictionary.
Continental shelf—see the dictionary.
Exclusive economic zone—see the dictionary.
Seabed—see the dictionary.

common assessment method means the methodology used to assess
the risk of extinction of a species or collapse of an ecological
community, agreed between—

(a) the Commonwealth; and
(b) the Territory; and
(c) a participating State.
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Including, transferring and omitting items in list Part 4.4
Definitions—pt 4.4 Division 4.4.1
Section 80

item means—
(a) for the threatened native species list—a native species; or

(b) for the threatened ecological communities list—an ecological
community; or

(c) for the key threatening processes list—a threatening process.
list means—

(a) the threatened native species list; or

(b) the threatened ecological communities list; or

(c) the key threatening processes list.

listing assessment—see section 85 (2).

nationally threatened, in relation to an item, means—

(a) an item that is a listed threatened species or listed ecological
community under the Environment Protection and Biodiversity
Conservation Act 1999 (Cwlth) (a Commonwealth listed item),
or

(b) an item (a State assessed item) that—

(1) is eligible to be a listed threatened species or listed
ecological community under the Environment Protection
and Biodiversity Conservation Act 1999 (Cwlth); and

(i1) has been assessed by a participating State as a threatened
species or ecological community at a national scale, using
the common assessment method; or

(¢) anitem that—
(1) 1is either—

(A) eligible to be included in a national category of the
threatened native species list; or
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Part 4.4 Including, transferring and omitting items in list
Division 4.4.2 Including, transferring and omitting items in list—general
Section 81

(B) eligible to be included in the threatened ecological
communities list; and

(i1) has been assessed by the Territory as a threatened native
species or threatened ecological community at a national
scale, using the common assessment method.

nomination means a nomination mentioned in—
(a) section 81; or

(b) section 83.

participating State means a State that uses the common assessment

method to assess a species or ecological community at a national
scale.

public consultation notice—see section 84 (1).
transfer, an item within a list, means transfer the item from 1 category

in the list to another category in the list.

Division 4.4.2 Including, transferring and omitting
items in list—general
81 Nominations—public may nominate item at any time
(1) A person may, at any time, nominate an item to be—
(a) included in a list; or
(b) transferred within a list; or
(¢c) omitted from a list.

(2) A nomination must—

(a) comply with any requirements prescribed by regulation for the
nomination; and
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Section 82

3)

82

(1)

(2)

83

(b) be given to the scientific committee.

Note If a form is approved under s 369 for a nomination, the form must be
used.

A person who gives the scientific committee a nomination may, in
writing, withdraw the nomination at any time.

Nominations—scientific committee may reject
nomination

The scientific committee may reject a nomination if the scientific
committee considers that—

(a) the nomination is vexatious, frivolous or not made in good faith;
or

(b) a requirement prescribed by regulation for the nomination has
not been complied with; or

(c) ifthe nomination is about including a nationally threatened item
in, or transferring a nationally threatened item within, a list, and
the item is a Commonwealth listed item or a State assessed
item—the inclusion or transfer is more appropriately dealt with
under section 90A.

If the scientific committee rejects a nomination, the scientific
committee must take reasonable steps to tell the person who made the
nomination about the rejection and the reason for it.

Nominations—scientific committee may nominate items
itself

The scientific committee may, at any time, nominate an item to be—
(a) included in a list; or
(b) transferred within a list; or

(¢) omitted from a list.
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Section 84

84 Nominations—public consultation

(1) The scientific committee must prepare a notice about a nomination (a
public consultation notice) if the nominated item—

(a) is a native species nominated to be included in, transferred
within or omitted from a national category in the threatened
native species list; or

(b) is an ecological community nominated to be included in,
transferred within or omitted from the threatened ecological
community list.

(2) In any other case, the scientific committee may prepare a public
consultation notice about a nomination.

(3) A public consultation notice—
(a) must state that—

(1) anyone may give a written submission to the scientific
committee about the nomination; and

(i1) submissions may be given to the scientific committee only
during the period starting on the day the public consultation
notice is notified under the Legislation Act and ending on
a stated day, being a day at least 6 weeks after the day it is
notified (the public consultation period); and

(b) must include the nomination; and

(c) may invite people to comment on other matters that the scientific
committee considers relevant.

Note The public consultation notice need not contain the precise location of
the species (see s 363).

(4) A public consultation notice is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.
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Section 85

()

(6)

85

(1)

2)

€)

If the scientific committee notifies a public consultation notice for a
nomination—

(a) anyone may give a written submission to the scientific
committee about the nomination; and

(b) the submission may be given to the scientific committee only
during the public consultation period for the nomination; and

(c) the person making the submission may, in writing, withdraw the
submission at any time.

The scientific committee may make arrangements for people with
particular communication needs to ensure they have adequate
opportunity to comment on the nomination.

Nominations—scientific committee to carry out listing
assessment
This section applies if—

(a) the scientific committee does not notify a public consultation
notice for a nomination under section 84 within 4 weeks after
receiving the nomination or nominating the item itself; or

(b) the public consultation period for a nomination has ended.

The scientific committee must assess the nominated item (a listing
assessment).

A listing assessment for a nominated item must assess—

(a) whether the item is eligible for inclusion in, or transfer within, a
list; and
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Section 87

(b) if eligible for inclusion or transfer—the category (if any) of the
list the item is eligible to be included in or transferred to.

Note Eligibility for the threatened native species list is dealt with in s 64 and

s 64A.
Eligibility for the threatened ecological communities list is dealt with in
s 70.
Eligibility for the key threatening processes list is dealt with in s 77.
(4) In carrying out a listing assessment for a nominated item, the
scientific committee must consider—

(a) if public consultation about the item has been carried out under
section 84—any submissions received during the public
consultation period for the item; and

(b) the eligibility of the item for the list under—

(1) for a species—the threatened native species list criteria; or
(i1) for an ecological community—the threatened ecological
communities list criteria; or
(ii1)) for a threatening process—the key threatening processes
list criteria; and
Note Threatened native species list criteria—see s 65.
Threatened ecological commuenities list criteria—see s 71.
Key threatening processes list criteria—see s 78.

(c) the effect that including, transferring or omitting the item could
have on the survival of the species or ecological community
concerned.

87 Minister to decide whether to include, transfer or omit
item
(1) Not later than 3 months after the Minister receives a conservation
advice for an item, the Minister must decide whether to—

(a) include, or refuse to include, an item in a list under section 88;

or
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Section 88

(2)

€)

88
(1)

2)

(b) transfer, or refuse to transfer, an item within a list under
section 89; or

(c) omit, or refuse to omit, an item from a list under section 90.

Note The Minister may include certain nationally threatened items in a list
without a nomination under div 4.4.3.

If the decision is to include, transfer or omit an item, the Minister
must—

(a) revise the list; and

(b) prepare a final version of the list.

Note The final version of the list and the conservation advice for the item are
notifiable instruments (see s 90C and s 91).

The Minister must take reasonable steps to tell the following people
about the decision:

(a) if the item was nominated by a person under section 8§1—the
person who made the nomination;

(b) if a person made a submission to the scientific committee under
section 84—the person who made the submission.

Minister’s decision—include item

The Minister may include an item in a list, or category in a list, only
if satisfied that the item is eligible to be included in the list or
category.
Note Eligibility for the threatened native species list is dealt with in s 64 and
s 64A.
Eligibility for the threatened ecological communities list is dealt with in

s 70.
Eligibility for the key threatening processes list is dealt with in s 77.

In deciding whether to include an item, the Minister may only
consider—

(a) the conservation advice for the item; and
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Division 4.4.2 Including, transferring and omitting items in list—general
Section 89

(b) the eligibility of the item for the list under—
(1) for a species—the threatened native species list criteria; or

(i1)) for an ecological community—the threatened ecological
communities list criteria; or

(ii1) for a threatening process—the key threatening processes
list criteria; and

Note Threatened native species list criteria—see s 65.
Threatened ecological communities list criteria—see s 71.
Key threatening processes list criteria—see s 78.

(c) ifthe item is a species or ecological community—the effect that
including the item may have on the survival of the item.

89 Minister’s decision—transfer item

(1) The Minister may transfer an item from 1 category in a list to another
category in a list (the new category) only if satisfied that the item is
eligible to be included in the new category.

Note 1  Eligibility for the threatened native species list is dealt with in s 64 and
s 64A.
Eligibility for the threatened ecological communities list is dealt with in
s 70.

Note 2 There are no categories in the key threatening processes list.

(2) In deciding whether to include an item, the Minister may only
consider—

(a) the conservation advice for the item; and
(b) the eligibility of the item for the new category under—
(1) for a species—the threatened native species list criteria; or

(i) for an ecological community—the threatened ecological
communities list criteria; and

Note Threatened native species list criteria—see s 65.
Threatened ecological communities list criteria—see s 71.
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Including, transferring and omitting items in list Part 4.4
Including, transferring and omitting items in list—general Division 4.4.2
Section 90

(c) the effect that transferring the item may have on the survival of
the item.

90 Minister’s decision—omit item
(1) The Minister may omit an item from a list only if satisfied that—
(a) the item is no longer eligible to be included in the list; or

(b) for a native species or ecological community—the inclusion of
the item in the list is not contributing, or will not contribute, to
the survival of the item.

Note Eligibility for the threatened native species list is dealt with in s 64 and

s 64A.
Eligibility for the threatened ecological communities list is dealt with in

s 70.
Eligibility for the key threatening processes list is dealt with in s 77.

(2) In deciding whether to omit an item from a list, the Minister may only
consider—

(a) the conservation advice for the item; and
(b) the eligibility of the item for the list under—
(i) for a species—the threatened native species list criteria; or

(i) for an ecological community—the threatened ecological
communities list criteria; or

(ii1) for a threatening process—the key threatening processes
list criteria; and
Note Threatened native species list criteria—see s 65.

Threatened ecological communities list criteria—see s 71.
Key threatening processes list criteria—see s 78.

(c) ifthe item is a species or ecological community—the effect that
the inclusion of the item in the list is having, or may have, on
the survival of the item.
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Chapter 4

Part 4.4
Division 4.4.3 Including or transferring certain nationally threatened items

Section 90A

Threatened native species and ecological communities
Including, transferring and omitting items in list

Division 4.4.3 Including or transferring certain

90A

(1)

(2)

)

(4)

()

nationally threatened items
Minister may include or transfer nationally threatened
items without nomination

This section applies to a nationally threatened item that is a
Commonwealth listed item or a State assessed item (a relevant item).

The Minister may, without a nomination—
(a) include a relevant item in a list; or

(b) transfer a relevant item from 1 category in a list to another
category in a list.

Before including a relevant item in, or transferring a relevant item
within, a list, the Minister must—

(a) consult with the scientific committee; and
(b) have regard to a conservation advice for the item.

A relevant item may only be included in, or transferred to, a national
category in a list that corresponds with—

(a) for a Commonwealth listed item—the category in which the
Commonwealth lists the item; and

(b) for a State assessed item—the category in which the State
assesses the item is eligible to be listed.

If the Minister decides to include a relevant item in, or transfer a
relevant item within, a list under this section, the Minister must—

(a) revise the list; and

(b) prepare a final version of the list.

Note The final version of the list is a notifiable instrument (see s 91).
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Including, transferring and omitting items in list Part 4.4
Conservation advice Division 4.4.4

Section 90B

Division 4.4.4 Conservation advice

90B
(1)

()

90C
(1)

2)

Conservation advice guidelines

The Minister may make guidelines (the conservation advice
guidelines) about the preparation of a conservation advice for an
item, including—

(a) information to be included in a conservation advice; and
(b) requirements for the preparation of a conservation advice.

A guideline is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

Conservation advice

The Minister must ensure that there is an advice about each item
included in a list (a conservation advice).

Note For a nationally threatened item, an advice adopted under s 90E is the
conservation advice.

The conservation advice must—
(a) setout—

(1) the grounds on which the item is eligible to be included in,
transferred within, or omitted from, the list; and

(i) the main factors that make it eligible; and

(b) for an item that is a native species or an ecological community—
include any information required to be included by a
conservation advice guideline about stopping the decline of the
species or community or supporting the recovery of the species
or community; and
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Chapter 4
Part 4.4

Threatened native species and ecological communities
Including, transferring and omitting items in list

Division 4.4.4 Conservation advice

Section 90D

€)

(4)

90D
(1)

2)

€)

(¢) include anything else required to be included by a conservation
advice guideline.

Note 1  The conservation advice need not contain the precise location of a species
or community (see s 363).

Note 2 Eligibility for the threatened native species list is dealt with in s 64 and
s 64A.

Eligibility for the threatened ecological communities list is dealt with in
s 70.

Eligibility for the key threatening processes list is dealt with in s 77.
A conservation advice is a notifiable instrument.
Note I A notifiable instrument must be notified under the Legislation Act.

Note 2 The power to make an instrument includes the power to amend or repeal
the instrument (see Legislation Act, s 46).

In this section:

conservation advice guidelines—see section 90B (1).

Conservation advice—scientific committee to prepare

The scientific committee must prepare a conservation advice for an
item.

In preparing a conservation advice for an item, the scientific
committee must do anything required to be done for the advice by a
conservation advice guideline.

However, the scientific committee need not prepare a conservation
advice for an item if the Minister adopts an advice for the item under
section 90E.
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Threatened native species and ecological communities Chapter 4

Including, transferring and omitting items in list Part 4.4
Conservation advice Division 4.4.4
Section 90E

(4)

()

(6)

90E

(1)
2)

€)

(4)

The scientific committee must give a conservation advice for an item
to the Minister not later than 15 months after—

(a) for an item the subject of a listing assessment—the end of the 4-
week period, or public consultation period, mentioned in section
85 (1) (Nominations—scientific committee to carry out listing
assessment); or

(b) for a nationally threatened item to be included in, or transferred
within, a list under division 4.4.3 (Including or transferring
certain nationally threatened items)—the Minister requests a
copy of the conservation advice.

However, the Minister may extend the time for giving the advice
under subsection (4).

In this section:

conservation advice guidelines—see section 90B (1).

Conservation advice—adopting advice for nationally
threatened item

This section applies to a nationally threatened item.

The Minister may adopt an advice prepared by the Commonwealth or
a participating State for the item if the advice corresponds, or
substantially corresponds, with the requirements for a conservation
advice mentioned in section 90C (2).

If the Minister adopts an advice for the item under this section, the
advice is taken to be the conservation advice for the item.

In this section:

conservation advice guidelines—see section 90B (1).
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Chapter 4 Threatened native species and ecological communities

Part 4.4 Including, transferring and omitting items in list
Division 4.4.5 Final version of list and notification
Section 90F
90F Conservation advice—scientific committee to review

(1) The scientific committee may review a conservation advice on its
own initiative or at the conservator’s request.

(2) In reviewing the conservation advice for an item, the scientific
committee may make recommendations to the conservator about the
advice.

Division 4.4.5 Final version of list and notification
91 Final version of list and notification

(1) The final version of—

(a) a list of species prepared under section 87, section 90A or
section 94 is a threatened native species list; and

(b) a list of ecological communities prepared under section 87,
section 90A or section94 is a threatened ecological
communities list; and

(c) a list of processes prepared under section 87, section 90A or
section 94 is a key threatening processes list.

(2) Each of the following is a notifiable instrument:

(a) athreatened native species list;
(b) athreatened ecological communities list;
(c) akey threatening processes list.
Note I A notifiable instrument must be notified under the Legislation Act.
Note 2 The power to make a list includes the power to amend or repeal the list.
The power to amend or repeal the list is exercisable in the same way, and
subject to the same conditions, as the power to make the list (see
Legislation Act, s 46).
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Including, transferring and omitting items in list Part 4.4
Minor amendments of list Division 4.4.6
Section 93
Division 4.4.6 Minor amendments of list
93 What is a minor amendment?—div 4.4.6

In this division:

minor amendment, of a list, means an amendment to—

(a) include a species in the threatened native species list in the
circumstances mentioned in section 95 (Minor amendment—
including similar species); or

(b) omit a species from the threatened native species list in the
circumstances mentioned in section 96 (Minor amendment—
omitting similar species); or

(c) transfer a species from the extinct category to the provisional
category of the threatened native species list in the
circumstances mentioned in section 97 (Minor amendment—
rediscovery of extinct species); or

(d) update the name of a threatened native species or threatened
ecological community; or

(e) correct an inaccuracy.

94 Minister may make minor amendments
(1) This section applies if the Minister considers that a minor amendment
to a list is appropriate.
(2) The Minister—

(a) may prepare a new list, incorporating the minor amendments
into the existing list; and

(b) need not comply with the requirements in—

(1) section 84  (Nominations—public  consultation) to
section 90A (Minister may include or transfer nationally
threatened items without nomination); or
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Chapter 4
Part 4.4

Threatened native species and ecological communities
Including, transferring and omitting items in list

Division 4.4.6 Minor amendments of list

Section 95

95
(1)

(2)

€)

(i1)) section 90C (Conservation advice) to section 90E
(Conservation advice—adopting advice for nationally
threatened item); and

(c) may prepare a final version of the new list, as amended.

Note The final version of the new list is a threatened native species list,
threatened ecological communities list, or key threatening processes list
and is a notifiable instrument (see s 91).

Minor amendment—including similar species

A minor amendment of the threatened native species list may be
appropriate if the amendment is to include a native species in a certain
category of the list (the ineligible species) because—

(a) it so closely resembles in appearance, at any stage of its
biological development, a species that is included in the
category (the eligible species) that it is difficult to differentiate
between the 2 species; and

(b) this difficulty poses an additional threat to the eligible species;
and

(c) it would substantially promote the objects of this Actif the
ineligible species were included in the category.

In deciding whether a minor amendment is appropriate, the Minister
must consider the conservation advice for the eligible species.

Note Conservation advice—see s 90C (1).

If an ineligible species is included in a category of the threatened
native species list under subsection (1) and the eligible species is—

(a) transferred to another category of the list, the ineligible species
is also transferred to the other category; 