Australian Capltal Terrltory

Mental Health Act 2015

A2015-38

Republication No 10
Effective: 3 October 20197 30 November 2019

Republication date: 3 October 2019

Last amendment made by A2019-29

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2019-29/default.asp

About this republication
The republished law

This is a republication of tHdental Health Act 2018ncluding any amendment made under the
Legislation Act 2001part 11.3 (Editoriakchanges))as in force on3 October2019 It also
includes any commencement, amendment, repeal or expiry affecting this republished law to
3 October2019

The legislation history and amendment history of the republished law are set out in endnotes 3
and4.

Kinds of republications

The Parliamentary Counsel és Office prepares
legislation register atww.legislation.act.gov.gu

1 authorised republications to whiclethegislation Act 200&pplies

91 unauthorised republications.

The status of this republication appears on the bottom of each page.
Editorial changes

The Legislation Act 2001part 11.3authorises the Parliamentary Counsel to make editorial
amendments and other changes of a formal nature when preparing a law for republication.
Editorial changes do not change tlffeet of the law, but have effect as if they had been made by
an Act commencing on the republication date (segislation Act 2001s 115 and s 117). The
changes are made if therRamentary Counsel considers they are desirable to bring the law into
line, or more closely into line, with current legislative drafting practice.

This republication includeamendments made under part 11.3 (see endnote 1).

Uncommenced provisions and amendments

If a provision of the republished law has not commenced, the S)@dppears immediately
before the provision heading. Any uncommenced amendments that affect this republished law
are accessible on the ACT legislation registenw.legislation.act.gov.gu For more
information, see the home page for this law on the register.

Modifications

If a provision of the republished law is affected by a current modification, the

symbol appears immedialg before the provision heading. The text of the modifying
provision appears in the endnotes. For the legal status of modifications, kegitiation Act
2001, section 95.

Penalties

At the republication date, the value of a penalty unit for an offence against this law is $160 for an
individual and $810 for a corporation (desgislation Act 2001s 133).

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/
http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/
http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2001-14

et

Cascmew )

Australian Capital Territory

Mental Health Act 2015

Contents
Page
Chapter 1 Preliminary
1 Name of Act 2
2 Dictionary 2
3 Notes 2
4 Offences against Actd application of Criminal Code etc 3
Chapter 2 Objects and important concepts
5 Objects of Act 4
6 Principles applying to Act 5
7 Meaning of decision-making capacity 8
8 Principles of decision-making capacity 8
9 Meaning of mental disorder 9
10 Meaning of mental illness 10
R10 Mental Health Act 2015 contents 1
03/10/19 Effective: 03/10/19-30/11/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page
11 People not to be regarded as having mental disorder or mental illness 1g|0
12 Meaning of carer 11
13 Proceedings relating to children 12
Chapter 3 Rights of people with mental disorder or
mental illness
Part 3.1 Rights in relation to information and
communication
14 Meaning of responsible persond pt 3.1 13
15 Information to be given to people 13
16 Information to be available at facilities 15
17 Communication 16
18 Failure by owner of facility to comply with pt 3.1 16
Part 3.2 Nominated people
19 Nominated person 17
20 Nominated persond functions 17
21 Nominated persond obligations of person in charge of facility 18
22 Nominated persond end of nomination 18
23 Nominated persond protection from liability 21
Part 3.3 Advance agreements and advance consent
directions
24 Definitionsd pt 3.3 22
25 Rights in relation to advance agreements and advance consent
directions 22
26 Entering into advance agreement 23
27 Making advance consent direction 25
28 Giving treatment etc under advance agreement or advance consent
direction 28
29 Ending advance agreement or advance consent direction 30
30 Effect of advance agreement and advance consent direction on
guardian with authority to give consent for treatment, care or support 31
contents 2 Mental Health Act 2015 R10
Effective: 03/10/19-30/11/19 03/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page
31 Effect of advance agreement and advance consent direction on ’
attorney with power to deal with health care matters 32
32 Effect of health direction on previous advance consent direction 32
Chapter 4 Assessments
Part 4.1 Applications for assessment orders
33 Applications by people with mental disorder or mental ilinessd
assessment order 34
34 Applications by other peopled assessment order 35
35 Applications by referring officersd assessment order 35
36 Applicant and referring officer to tell ACAT of risksd assessment order 37
Part 4.2 Assessment orders
37 Assessment order 38
38 Consent for assessment order 39
39 Emergency assessment order 39
40 Content and effect of assessment order 40
41 Public advocate to be told about assessment order 41
42 Time for conducting assessment 41
43 Removal order to conduct assessment 42
44 Executing removal order 43
45 Contact with others 44
46 Public advocate and lawyer to have access 44
47 Person to be assessed to be told about order 44
48 Copy of assessment 45
49 Notice of outcome of assessment 46
Chapter 5 Mental health orders
Part 5.1 Preliminary
50 Definitionsd ch 5 47
Part 5.2 Applications for mental health orders
51 Applications for mental health orders 48
R10 Mental Health Act 2015 contents 3
03/10/19 Effective: 03/10/19-30/11/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page
52 Applicant to tell ACAT of risks 49
Part 5.3 Making of mental health ordersd preliminary
matters
53 ACAT must consider assessmentd mental health order 50
54 Consultation by ACATd mental health order 50
55 ACAT must hold hearingd mental health order 52
56 What ACAT must take into accountd mental health order 52
57 ACAT must not order particular treatment, care or supportd mental
health order 54
Part 5.4 Psychiatric treatment orders
58 Psychiatric treatment order 55
59 Content of psychiatric treatment order 56
60 Criteria for making restriction order with psychiatric treatment order 57
61 Content of restriction order made with psychiatric treatment order 58
62 Role of chief psychiatristd psychiatric treatment order 58
63 Treatment etc to be explainedd psychiatric treatment order 61
64 Action if psychiatric treatment order no longer appropriated no longer
person in relation to whom ACAT could make order 62
65 Powers in relation to psychiatric treatment order 64
Part 5.5 Community care orders
66 Community care order 66
67 Content of community care order 67
68 Criteria for making restriction order with community care order 68
69 Content of restriction order made with community care order etc 68
70 Role of care coordinatord community care order 69
71 Treatment etc to be explainedd community care order 71
72 Action if community care order no longer appropriated no longer
person in relation to whom ACAT could make order 72
73 Powers in relation to community care order 74
Part 5.6 Limits on communication under mental health
orders
74 Limits on communicationd mental health order 76
contents 4 Mental Health Act 2015 R10
Effective: 03/10/19-30/11/19 03/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page
75 Offenced limits on communicationd mental health order 79|7
Part 5.7 Duration, contravention and review of mental
health orders
76 Duration of mental health orders 78
77 Contravention of mental health order 78
78 Contravention of mental health orderd absconding from facility 80
79 Review of mental health order 81
Chapter 6 Emergency detention
80 Apprehension 84
81 Detention at approved mental health facility 85
82 Copy of court order 86
83 Statement of action taken 86
84 Initial examination at approved mental health facility 87
85 Authorisation of involuntary detention 89
86 Medical examination of detained person 90
87 Notification of Magistrates Court about emergency detention or
release from emergency detention 91
88 Treatment during detention 92
89 Notification of certain people about detention 93
90 Offenced communication during detention 95
91 Order for release 96
92 Duty to release 97
Chapter 7 Forensic mental health
Part 7.1 Forensic mental health orders
Division 7.1.1 Preliminary
93 Definitionsd pt 7.1 98
Division 7.1.2 Application for forensic mental health orders
94 Applications for forensic mental health ordersd detainees etc 98
95 Relevant person to tell ACAT of risks 99
R10 Mental Health Act 2015 contents 5
03/10/19 Effective: 03/10/19-30/11/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page
Division 7.1.3 Making forensic mental health ordersd preliminary ’
matters
96 ACAT must consider assessmentd forensic mental health order 100
97 Consultation by ACATd forensic mental health order 100
98 ACAT must hold hearingd forensic mental health order 101
99 What ACAT must take into accountd forensic mental health order 101
100 ACAT must not order particular treatment, care or supportd forensic
mental health order 103
Division 7.1.4 Forensic psychiatric treatment orders
101 Forensic psychiatric treatment order 104
102 Content of forensic psychiatric treatment order 105
103 Role of chief psychiatristd forensic psychiatric treatment order 106
104 Treatment etc to be explainedd forensic psychiatric treatment order 109
105 Action if forensic psychiatric treatment order no longer appropriated
no longer person in relation to whom ACAT could make order 109
106 Action if forensic psychiatric treatment order no longer appropriated
no longer necessary to detain person 111
107 Powers in relation to forensic psychiatric treatment order 113
Division 7.1.5 Forensic community care orders
108 Forensic community care order 115
109 Content of forensic community care order 117
110 Role of care coordinatord forensic community care order 118
111 Treatment etc to be explainedd forensic community care order 120
112 Action if forensic community care order no longer appropriated no
longer person in relation to whom ACAT could make order 120
113 Action if forensic community care order no longer appropriated no
longer necessary to detain person 122
114 Powers in relation to forensic community care order 124
Division 7.1.6 Limits on communication under forensic mental health
orders
115 Limits on communicationd forensic mental health order 126
116 Offenced limits on communicationd forensic mental health order 128
Division 7.1.7 Duration of forensic mental health orders
117 Duration of forensic mental health orders 128
contents 6 Mental Health Act 2015 R10
Effective: 03/10/19-30/11/19 03/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page
Division 7.1.8 Leave for detained people
118 Meaning of corrections orderd div 7.1.8 129
119 Grant of leave for person detained by ACAT 130
120 Revocation of leave granted by ACAT 132
121 Grant of leave for person detained by relevant official 135
122 Leave in emergency or special circumstances 137
123 Revocation of leave granted by relevant official 139
Division 7.1.9 Contravention and review of forensic mental health
orders

124 Contravention of forensic mental health order 142
125 Contravention of forensic mental health orderd absconding from

facility 144
126 Review of forensic mental health order 145
Part 7.2 Affected people
127 Definitionsd pt 7.2 148
128 Meaning of affected person 148
129 Meaning of registered affected person 150
130 Affected person register 150
131 Notifying people about the affected person register 150
132 Including person in affected person register 151
133 Removing person from affected person register 152
134 Disclosures to registered affected people 153
Chapter 8 Correctional patients
Part 8.1 Preliminary
135 Meaning of correctional patient 155
Part 8.2 Transfer of correctional patients
136 Transfer to mental health facility 156
137 Return to correctional centre or detention place unless direction to

remain 157
138 Release etc on change of status of correctional patient 158
139 ACAT may return people to correctional centre or detention place 159
R10 Mental Health Act 2015 contents 7
03/10/19 Effective: 03/10/19-30/11/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page
Part 8.3 Review of correctional patients
140 Review of correctional patient awaiting transfer to mental health facility 160
141 Review of correctional patient transferred to mental health facility 160
142 Review of correctional patient detained at mental health facility 161
Part 8.4 Leave for correctional patients
142A Definitionsd pt 8.4 163
143 Grant of leave for correctional patients 163
144 Revocation of leave for correctional patients 165
Chapter 8A Transfer of custodyd secure mental health
facility

144A Transfer of custody if person admitted to secure mental health facility 167
144B Taking person to appear before court 169
144C Release etc on change of status of person 170
144D Power to apprehend if person escapes from secure mental health

facility 171
144E Transfers to health facilities 173
144F Escort officers 174
144G Crimes Act escape provisions 175
Chapter 9 Electroconvulsive therapy and psychiatric

surgery
Part 9.1 Preliminaryd ch 9
145 Definitions 176
146 Form of consent 176
Part 9.2 Electroconvulsive therapy
Division 9.2.1 Administration of electroconvulsive therapy
147 When electroconvulsive therapy may be administered 178
148 Adult with decision-making capacity 178
149 Adult without decision-making capacity 179
150 Young person with decision-making capacity 180
contents 8 Mental Health Act 2015 R10
Effective: 03/10/19-30/11/19 03/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page

151 Young person without decision-making capacity 1&?0
152 Offenced unauthorised administration of electroconvulsive therapy 181
Division 9.2.2 Electroconvulsive therapy orders
153 Application for electroconvulsive therapy order 182
154 Consultation by ACAT® electroconvulsive therapy order 182
155 ACAT must hold hearingd electroconvulsive therapy order 183
156 What ACAT must take into accountd electroconvulsive therapy order 183
157 Making of electroconvulsive therapy order 184
158 Content of electroconvulsive therapy order 185
159 Person to be told about electroconvulsive therapy order 186
Division 9.2.3 Emergency electroconvulsive therapy orders
160 Application for emergency electroconvulsive therapy order 186
161 What ACAT must take into accountd emergency electroconvulsive

therapy order 187
162 Making of emergency electroconvulsive therapy order 188
163 Content of an emergency electroconvulsive therapy order 190
164 Effect of later order 190
Division 9.2.4 Records of electroconvulsive therapy
165 Doctor must record electroconvulsive therapy 190
166 Electroconvulsive therapy records to be kept for 5 years 191
Part 9.3 Psychiatric surgery
167 Performance on people subject to orders of ACAT 192
168 Psychiatric surgery not to be performed without approval or if person

refuses 192
169 Application for approval 192
170 Application to be considered by committee 193
171 Requirement for further information 195
172 Application to be decided in accor

recommendation 195
173 Consent of Supreme Court 195
174 Refusal of psychiatric surgery 196
175 Appointment of committee 198

R10 Mental Health Act 2015 contents 9

03/10/19 Effective: 03/10/19-30/11/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au

dance

wi t



Contents

Page

Chapter 10 Referrals by courts under Crimes Act and
Children and Young People Act
176 Review of certain people found unfit to plead 199
177 Recommendations about people with mental impairment 201
178 Recommendations about people with mental disorder or mental illness 202
179 Service of decisions etc 202
180 Review of detention under court order 203
181 Contravention of conditions of release 205
182 Review of conditions of release 205
183 Limit on detention 206
Chapter 11 ACAT procedural matters
184 Meaning of subject persond ch 11 207
185 When ACAT may be constituted by presidential member 207
186 When ACAT must be constituted by more members 208
187 Applications 209
188 Notice of hearing 209
189 Directions to registrar 212
190 Appearance 213
191 Separate representation of children etc 214
192 Subpoena to appear in person 215
193 Person subpoenaed in custody 215
194 Hearings to be in private 216
195 Who is given a copy of the order? 216
Chapter 12 Administration
Part 12.1 Chief psychiatrist and mental health officers
196 Chief psychiatrist 219
197 Functions 219
198 Approved code of practice 220
199 Ending appointmentd chief psychiatrist 220
200 Delegation by chief psychiatrist 220
contents 10 Mental Health Act 2015 R10
Effective: 03/10/19-30/11/19 03/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page

201 Mental health officers 221
202 Functions of mental health officers 221
203 Identity cards for mental health officers 222
Part 12.2 Care coordinator
204 Care coordinator 223
205 Functions 223
206 Ending appointmentd care coordinator 224
207 Delegation by care coordinator 224
Part 12.3 Official visitors
208 Meaning of official visitor etc 226
209 Appointment of official visitorsd additional suitability requirement 227
211 Oof ficial visitords functions 227
213 Notice to official visitor of detainee receiving mental health treatment,

care or support in correctional centre 228
214 Complaint about treatment, care or support provided at place other

than visitable place 229
Part 12.4 Coordinating director-general
215 Coordinating director-general 230
216 Functions of coordinating director-general 230
217 Coordinating director-general policies and operating procedures 230
Part 12.5 Sharing informationd government agencies
218 Definitionsd pt 12.5 232
219 Information sharing protocol 233
220 Information sharing guidelines 234
221 Information sharingd approval of agency 234
Chapter 13 Private psychiatric facilities
Part 13.1 Preliminary
222 Definitionsd ch 13 235

R10 Mental Health Act 2015 contents 11

03/10/19 Effective: 03/10/19-30/11/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page

Part 13.2 Licences
223 Meaning of eligible persond pt 13.2 236
224 Licenced requirement to hold 237
225 Licenced application 237
226 Licenced decision on application 238
227 Licenced term and renewal of licence 239
228 Licenced transfer of licence 240
229 Licenced amendment initiated by Minister 241
230 Licenced amendment on application by licensee 242
231 Licenced surrender 242
232 Licenced cancellation by notice 243
233 Licenced emergency cancellation 243
Part 13.3 Private psychiatric facilitiesd enforcement
234 Appointment of inspectors 245
235 Identity cards 245
236 Powers of inspection 246
237 Failing to comply with requirement of inspector 247
Chapter 14 Mental health advisory council
238 Establishment of mental health advisory council 248
239 Functions of mental health advisory council 248
240 Membership of mental health advisory council 248
241 Procedures of mental health advisory council 249
Chapter 15 Interstate application of mental health laws
Part 15.1 Preliminary
242 Purposed ch 15 250
243 Definitionsd ch 15 250
244 Authority to enter into agreements 252
245 Authorised officer and interstate authorised person may exercise

certain functions 252
246 Medication for person being transferred 252
contents 12 Mental Health Act 2015 R10

Effective: 03/10/19-30/11/19 03/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page
Part 15.2 Apprehension of people in breach of certain
orders
247 Apprehension of interstate patient in breach of interstate involuntary
treatment order 253
248 Apprehension of person in breach of mental health order or forensic
mental health order 254
Part 15.3 Transfer of certain people from ACT
249 Interstate transferd person under psychiatric treatment order or
community care order 256
250 Interstate transferd person under forensic psychiatric treatment order
or forensic community care order 259
251 Transfer to interstate mental health facilityd emergency detention 262
252 Interstate transferd when ACT order stops applying 264
Part 15.4 Transfer of certain people to ACT
253 Transfer of interstate patient to approved mental health facility 265
254 Transfer of responsibility to provide treatment, care or support in the
community for interstate patient 265
255 Transfer of person apprehended in another State to approved mental
health facility 266
Part 15.5 Interstate operation of certain orders
256 Mental health order relating to interstate person 267
257 Implementing interstate involuntary treatment order for temporary ACT
resident 267
Chapter 16 Notification and review of decisions
258 Meaning of reviewable decisiond ch 16 269
259 Reviewable decision notices 269
260 Applications for review 269
Chapter 17 Miscellaneous
261 Approval of mental health facilities 270
262 Approval of community care facilities 270
R10 Mental Health Act 2015 contents 13
03/10/19 Effective: 03/10/19-30/11/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Contents

Page

263 Powers of entry and apprehension 270

264 Powers of search and seizure 272

265 Protection of officials from liability 275

266 Report and record of use of restraint etc 276

267 Appeals from ACAT to Supreme Court 277

268 Relationship with Guardianship and Management of Property Act 278

269 Relationship with Powers of Attorney Act 278

270 Certain rights unaffected 279

271 Review of certain provisions 279

272 Determination of fees 280

273 Approved forms 280

274 Regulation-making power 280

Schedule 1 Reviewable decisions 281

Dictionary 282
Endnotes

1 About the endnotes 291

2 Abbreviation key 291

3 Legislation history 292

4 Amendment history 294

5 Earlier republications 341

6 Expired transitional or validating provisions 342

7 Renumbered provisions 342

contents 14 Mental Health Act 2015 R10
Effective: 03/10/19-30/11/19 03/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Australian Capital Territory

Mental Health Act 2015

An Act to provide for the treatment, care or support, rehabilitation and protection
of people with a mentalisorder or mental illness and the promotion of mental
health and wellbeing, and for other purposes
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Chapter 1 Preliminary

Section 1

Chapter 1 Preliminary

1 Name of Act
This Act is theMental Health Act 2015

2 Dictionary
The dictionary at thend of this Act is part of this Act.

Note 1 The dictionary at the end of this Act defines certain terms used in this
Act, and includes referencesgnpost definition¥to other tems defined
elsewhere

For exampl e, t hearesndgrotgian®rdeddseeftheni t i on &
Children and Young People Act 20@®ction 424 means t hat the t
¢care and protection ordes defined in that section and the definition

applies to this Act.

Note 2 A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contramtention otherwise appears (see
Legislation Act s155 and 456(1)).

3 Notes

A note included in this Act is explanatory and is not part of this Act.
Note See tha egislation Act s 127(1), (4) and (5) for the legal status of notes.

page 2 Mental Health Act 2015 R10
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Preliminary Chapter 1

Section 4

4 Offences against Actd application of Criminal Code etc

Other legislation applies in relation to offences agahistAct.

Note 1 Criminal Code
The Criminal Code ch 2 applies to all offences agairtkis Act (see
Code, pt 2.1).
The chapter sets out the general principles of criminal resplitgsib
(including burdens of proof and general defences), and defines terms used
for offences to which the Code applies @emduct intention,
recklessnesandstrict liability).

Note 2 Penalty units

The Legislation Act s 133 deals with the meaning of offence penalties
that are expressed in penalty units.
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Chapter 2

Objects and important concepts

Section 5
Chapter 2 Objects and important
COﬂCGptS
5 Objects of Act

The objects of this Act aredo

(&) promote the recovery gieople with a mental disorder or mental
illness; and

(b) promote the capacity of people with a mental disorder or mental
illness to determine, and participate in, their assessment and
treatment, care or support, taking into account their rights in
relation to mental health under territory law; and

(c) ensure that people with a mental disorder or mental illness
receive assessment and treatment, care or support in a way that
is least restrictive or intrusive to them; and

(d) facilitate access by people Wita mental disorder or mental
iliness to services provided in a way that recognises and respects
their rights, inherent dignity and needs; and

(e) promote the inclusion of, and participation by, people with a
mental disorder or mental illness in commuastof their choice;
and

(f) facilitate access by people with a mental disorder or mental
illness to assessment and treatment, care or support as far as
practicable in communities of their choice; and

(g) support improvements in mental health through edein¢alth
promotion, illness prevention and early intervention.

page 4 Mental Health Act 2015 R10
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Section 6

6 Principles applying to Act

In exercising a function under this Act, the following principles must
be taken into account:

(a) a person with a mental disorder or mental illness hasahe
rights and responsibilities as other members of the community
and is to be supported to exercise those rights and
responsibilities without discrimination;

(b) a person with a mental disorder or mental illness has the right
tod

(i) consent to, refuser stop treatment, care or support; and

(i) be told about the consequences of consenting to, refusing
or stopping treatment, care or support;

(c) a person with a mental disorder or mental iliness has the right to
determine the personds own recover

(d) a person with a mental disorder or mental illness has the right to
have the personbés will and prefer
are known or able to be known, taken into account in decisions
made about treatment, care or support;

(e) a person witta mental disorder or mental illness has the right to
access the best available treatment, care or support relating to
the persondés individual needs;

() a person with a mental disorder or mental illness has the right to
be able to access services ¢hat

) are sensitive and responsive toc
needs, including in relation to age, gender, culture,
language, religion, sexuality, trauma and other life
experiences; and

(i) observe, respect and promote th
dignity, autonomy and selespect;

R10 Mental Health Act 2015 page 5
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Section 6

(g) aperson with a mental disorder or mental illness has the right to
be given timely informationin a way that the person is most
likely to understandio allow the person to make decisions or
maxi mi se t he utpeto serisicdnsaking about r i b
the personds assessment and treatr

(h) a person with a mental disorder or mental illness has the right to
communicate, and be supported in communicating, in a way
appropriate to the person;

Examples

1 aided augmentative and alternative communication including
teletypewriter services, communication boards and communication
books

2 unaided augmentative and alternative communication including sign
language and facial expression

3 use of an interpreter or tralation service
4  use of an independent advocacy service

(i) aperson with a mental disorder or mental iliness has the right to
be assumed to have decisimaking capacity, unless it is
established that the person does not have deaisaking
capacity;

Note For principles of decisiemaking capacity, seeS

()) services provided to a person with a mental disorder or mental
illness should

i) respect the informed consent of
assessment and treatment, care or support ingudin
consent as expressed in an advance consent direction; and

(i) support and allow the person to
decisions; and

(i) be provided in a way that considers and respects the
preferences of the person, including those expressed in an
advance agreement; and

page 6 Mental Health Act 2015 R10
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(iv) promote a persondés capacity to
recovery from mental disorder or mental iliness; and

(v) seek to bring about the best therapeutic outcomes for the
person and promote the personods

(vi) be therapeutic or diagnostic in nature for the benefit of the
person, and never administered as punishment or for the
benefit of someone other than the person; and

(vii) be delivered in a way that takes account of, and continues
to build on, evidence of effage assessment and
treatment, care or support; and

(vii) be provided in a way that ensures that the person is aware
of the persondés rights; and

(ix) facilitate appropriate involvement of close relatives, close
friends and carers in treatment, carsypport decisions in
partnership with medical professionals; and

(x) acknowledge the impact of mental disorder and mental
illness on the close relatives, close friends and carers of
people with a mental disorder or mental illness; and

(xi) recognise thexperience and knowledge of close relatives,
close friends and carers about
or mental illness; and

(xii) promote inclusive practices in treatment, carsupport to
engage families and carers in
mentaldisorder or mental illness; and

(xiii) promote a high standard of skill and training for the people
providing treatment, car@r support.

R10 Mental Health Act 2015 page 7
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Chapter 2 Objects and important concepts

Section 7
7 Meaning of decision-making capacity
For this Act, a person has capacity to make a decision in relation to
thepersa6s treatment, care or support f
illness @ecisionmaking capacity if the person can, with assistance
if needed
(&) understand when a decision about treatment, care or support for
the person needs to be made; and
(b) undestand the facts that relate to the decision; and
(c) understand the main choices available to the person in relation
to the decision; and
(d) weigh up the consequences of the main choices; and
(e) understand how the consequences affegbéingon; and
() on the basis of paragraphs (a) to (e), make the decision; and
(g) communicate the decision in whatever way the person can.
8 Principles of decision-making capacity

(1) ' n consi der i ng-makingcapacty undesthisdAetc i si on
the following principles must be taken into account:

(@ a per s o n-nakinglcapaditysis particular to the decision
that the person is to make;

(b) a person must be assumed to have decisiaking capacity,
unless it is established that the persdoes not have
decisionmaking capacity;

(c) a person who does not have decigwaking capacity must
al ways be supported to make deci
treatment, care or support to the

(d) a person must not beeated as not having decisiomaking
capacity unless all practicable steps to assist the person to make
decisions have been taken;

page 8 Mental Health Act 2015 R10
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Objects and important concepts Chapter 2

Section 9

(e) a person must not be treated as not having deemaking
capacity only becauée

(i) the person makes an unwise dexisor

(i) the person has impaired decisimaking capacity under
another Act, or in relation to another decision;

(f) aperson must not be treated as having decrsi@king capacity
to consent to the provision of treatment, care or support only
because the person complies with the provision of the treatment,
care or support;

() a person who moves between having and not having
decisioamaking capacity must, if reasonably practicable, be
given the opportunity to consider matters requiring a decision at
a time when the person has decisinaking capacity.

(2) A per s on énsaking eapacity imash always be taken into
account in deciding treatment, care or support, unless this Act
expressly provides otherwise.

(3) An act done, or decision made, untlas Act for a person who does
not have decisioma ki ng capacity must be done
interests.

4 I n consi der i ng-makingcapacty undesthisdAetc i si on
any approved code of practice under secli®@ must be taken into
account.

9 Meaning of mental disorder
In this Act:
mental disorded

(&) means a disturbance or defect, to a substantially disabling
degree, of perceptual interpretation, comprehension, reasoning,
learning, judgment, memory, motivation or emotion; but

(b) doesnot include a condition that is a mental iliness.
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Chapter 2

Section 10

Objects and important concepts

10

11

Meaning of mental illness
In this Act:

mental illness means a condition that seriously impairs (either
temporarily or permanently) the mental functioning of a person in
1 or more areas of thought, moab/ition, perception, orientation or
memory, and is characteriseddy

(a) the presence of at least 1 of the following symptoms:
(i) delusions;
(i) hallucinations;
(i) serious disorders of streams of thought;
(iv) serious disorders @hought form;
(v) serious disturbance of mood; or

(b) sustained or repeated irrational behaviour that may be taken to
indicate the presence of at least 1 of the symptoms mentioned in
paragraph (a).

People not to be regarded as having mental disorder or
mental illness

For this Act, a person is not to be regarded as having a mental disorder
or mental illness only because of any of the following:

(a) the person expresses or refuses or fails to express, or has
expressed or has refused or failed to expresgarticular
political opinion or belief;

(b) the person expresses or refuses or fails to express, or has
expressed or has refused or failed to express, a particular
religious opinion or belief;

(c) the person expresses or refuses or fails to expoFsbas
expressed or has refused or failed to express, a particular
philosophy;
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Objects and important concepts Chapter 2

Section 12

(d) the person expresses or refuses or fails to express, or has
expressed or has refused or failed to express, a particular sexual
preference or sexual orientation;

(e) the peson engages in or refuses or fails to engage in, or has
engaged in or has refused or failed to engage in, a particular
political activity;

() the person engages in or refuses or fails to engage in, or has
engaged in or has refused or failed to engage iparticular
religious activity;

(g) the person engages in or has engaged in sexual promiscuity;
(h) the person engages in or has engaged in immoral conduct;
(i) the person engages in or has engaged in illegal conduct;

() the person takes or has ¢akalcohol or any other drug;

(k) the person engages in or has engaged in antisocial behaviour.

12 Meaning of carer

(1) For this Act, a person isaarer if the person provides personal care,
support or assistance to a person who has a mental disordentad
illness.

(2) However, a person is notcarer for another persan
(&) in relation to care, support or assistance that is prodided

() under a commercial arrangement, or an arrangement that is
substantially commercial; or

(i) in the course ofloing voluntary work for a charitable,
welfare or community organisation; or

(i) as part of a course of education or training; or

R10 Mental Health Act 2015 page 11
03/10/19 Effective: 03/10/19-30/11/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 2 Objects and important concepts
Section 13
(b) just because the person is the domestic partner, parent, child or
other relative, or guardian of the other person; or
(c) just because the person lives with the other person.
13 Proceedings relating to children
A person who is the subject of a proceeding is a child for the
proceeding if the person was a child when the proceeding began.
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Rights of people with mental disorder or mental illness Chapter 3

Rights in relation to information and communication Part 3.1
Section 14
Chapter 3 Rights of people with mental
disorder or mental illness
Part 3.1 Rights in relation to information
and communication
14 Meaning of responsible persond pt 3.1
In this part:

responsible persomean$

(@) for a mental health facility that is not conducted the
Territoryd the owner of the facility; or

(b) for a psychiatric facility conducted by tAerritoryd the chief
psychiatrist; or

(c) for any other mental health facility or community care facility
corducted by the Territody the directorgeneral of the
administrative unit responsible for the conduct of the facility.

15 Information to be given to people

(1) The responsible person for a mental health facility or community care
facility must ensure thais soon as practicable afters decided to
givetreatment, care or support to a person at the facility, the @erson

(a) is orally advised of their rights under this Act; and
(b) is given a written information statement including

(i) a statement ohk right to obtain a second opinion from an
appropriate mental health professional; and

(i) a statement of the right to obtain legal advice; and
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Chapter 3
Part 3.1

Section 15

Rights of people with mental disorder or mental iliness
Rights in relation to information and communication

(2)

3)

(4)

(i) a statement that, if the person has decisnaking
capacity, the person has the righd to

(A) nomina e someone el se to be
person; and

(B) enter into an advance agreement; and
(C) make an advance consent direction; and

(iv) information about the role of a nominated person under this
Act; and

(v) the location of thenformation required to be available at
the facility under section 16; and

(vi) anything else prescribed by regulation.

A mental health professional giving treatment, care or support in the
community to a person with a mental disorder or mentalséimaust
ensure that the advice and information mentioned In
subsectior{l) (a) and (b) is given to the person as soon as practicable
afterit is decided to give the perstreatment, care or support in the
community

The responsible person or mentaihh professional must ensure that
the advice and informatidn

(a) is providedn a way that the person is most likely to understand;
and

(b) if the person appears to b@able to understand the advice or
information, the public advocate is told of tiatt

The responsible persar mental health professionaust also take
reasonable steps to give a copy of the informatién to

(a) if the person has a nominated pe&dhe nominated person;
and

(b) if the person has a guardian under tBeardianship and
Management of Property Act 199 1he guardian; and
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Rights of people with mental disorder or mental illness Chapter 3
Rights in relation to information and communication Part 3.1

Section 16

16
1)

(2)

(c) if the person has an attorney under BPawers of Attorney
Act2006 the attorney; and

(d) if a health attorney is involved in the treatment, care or support
of the perso@ the health attorney; and

(e) ifthe person is a chifil each person with parental responsibility
for the child under th€hildren and Young People Act 2008
division 1.3.2 (Parental responsibility); and

() ifthe person has a legal representdativiee legal representative
and

(g) if the person has a caéethe carer.

Information to be available at facilities

The responsible perséor a mental health facility or community care
facility must ensure that current copies of the following information
are available at the facility in a place readily accessible to people
admitted to or receiving treatment, care or support at the facility:

(@) this Act, the Guardianship and Managemerdf Property
Act1991and any other relevant legislation;

(b) any publications prepared by the administrative unit responsible
for that legislation for the purpose of explaining the legislation;

(c) information statements printed in different languages;

(d) a list of the names, addresses, telephone numbers and relevant
functions of the entities prescribed by regulation.

The responsible person must also ensure that a notice indicating
where the information is available is displayed in a prominent
postion at the facility.
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Chapter 3
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Section 17

Rights of people with mental disorder or mental iliness
Rights in relation to information and communication

17
(1)

(2)

3)

18
1)

(2)
3)

Communication

The responsible person foneental health facility or community care
facility must ensure that a person admitted teeoeiving treatment,
care or support at the facildy

(a) is given reasonable opportunitiasd facilitiesto communicate
with people of the personoés
communication; and

(b) is given, on request, reasonable opportundiedfacilities for
preparing written communications andr f@nclosing the
communications in sealed envelopes.

The responsible person foneental health facility or community care
facility must ensure that any written communication addressed to or
written by a person admitted tor@ceiving treatment, caoe support

at the facilityis forwarded, without being opened and without delay,
to the person to whom it is addressed.

Subsection (2) does not apply if the responsible person is complying
with a limit imposed on communication between the admittesoper
and other people under secti@d5 (Limits on communicatiod
forensic mental health order).

Failure by owner of facility to comply with pt 3.1

The owner of a mental health facility that is not conducted by the
Territory commits an offence if thewner fails to comply with this
part.

Maximum penalty: 20 penalty units.
Subsection (1) does not apply if the owner has a reasonable excuse.

An offence against this section is a strict liability offence.
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Rights of people with mental disorder or mental illness Chapter 3
Nominated people Part 3.2

Section 19

Part 3.2 Nominated people

19 Nominated person

(1) A person with a mental disorder or mental illness, who has
decisionmaking capacity, may, in writing nominate someone else to
be the personbés nominated person.

Examples
1 aclose relative or close friend
2 acarer

3 the personb6s neighbour

Note 1 If a person makes an advance agreement under pt 3.3, the agreement may
set out contact details for a nominated person (264 3) (c)).

Note 2 If a form is approved underZ/5 for this provision, the form must be
used.

(2) However, a person cannioé nominated under subsection (1) unless
the persod

(a) is an adult; and
(b) is able to undertake the functions of a nominated person; and
(c) is readily available; and

(d) agrees to the nomination.

20 Nominated persond functions

(1) The mainfunction of a nominated person for a person with a mental
disorder or mental illness is to help the person by ensuring that the
interests views and wishesf the person are respected if the person
requires treatment, care or support for a mental disanderental
illness.

(2) The other functions of a nominated person inaiude

() receiving information under this Act; and
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Chapter 3
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Section 21

Rights of people with mental disorder or mental iliness
Nominated people

21

22
1)

(2)

(b) being consulted about decisions in relation to treatment, care or
support; and

(c) other functions given to the nominated peraader this Act.
Nominated persond obligations of person in charge of
facility

The person in charge of an approved mental health facility or
approved community care facility must take all reasonable steps to
ensure tha&t

(a) a person receivintreatment, care or support at the facility is
asked whether the person has a nominated person; and

(b) if the person has a nominated peson

(i) details about the nominated person and a copy of the

written nomination are dkept

(i) a process is in place to periodically check the currency of
the information kept under subparagraph (i); and

(i) if the ACAT is involved in decisions about the pedon
the name of and contact information for the nominated
person is given to the@AT.

Nominated persond end of nomination

A person who has aominated person ankas decisiormaking

capacity mayend the nomination by tellinrg me mber of t he

treating team, orally or in writing, that they do not want the nominated
personto continue to perform the functions of a nominated person.

A nominated person may end their nomination by telling a member
of the personés treating team,
able to continue to perform the functions of a nominagergon.

Note If a form is approved under 73 for this provision, the form must be
used.
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Rights of people with mental disorder or mental illness Chapter 3
Nominated people Part 3.2

Section 22

(3) A nomination ended by a person under subsection (1) or (2) eéds on
(a) the day the person tells the member of the treating team; or

(b) if the person tellthe member of the treating team in writing that
the nomination ends on a later dathe later day.

(4) The chief psychiatrist may end the nomination of a nominated person
ifd
(a) the chief psychiatrist believes on reasonable groundd that

() thenominated person is not able to continue to perform the
functions of a nominated person under section 20
(Nominated persah functions); or

(i) the nominated person no longer satisfies the criteria
mentioned in section 19 (2) (Nominated person); or

(i) it is in the best interest of the person who made the
nomination that the nomination ends; and

(b) the chief psychiatrist consults with the person who made the
nomination about the reasonable grounds for ending the
nomination.

(5) If the chief psychiatst ends a nomination under subsection (4), the
chief psychiatrigi

(&) must make a record about the reason for ending the nomination;
and

(b) must give written notice of the day that the nomination is to end
to the following:

(i) the person who madedamomination;
(i) the nominated person;

(i) a member of the personbs treati:

Note If a form is approved under2¥ 3for this provision, the form must

be used.
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Chapter 3 Rights of people with mental disorder or mental iliness
Part 3.2 Nominated people

Section 22

(c) may, if the person who made the nomination has
decisionmaking capacity, &sthe person whether there is
someone else who can be nominated; and

(d) must advise the person who made the nomination about
advocacy services that may be available to provide assistance to
the person.

Examplesd par (d)
1 the public advocate
2 ACT Disabilty, Aged and Carer Advocacy Service

(6) Amemberofper sonés treating team who 1is
ending under subsection (1), (2) or (4) must ensuré that

(@) information about the nomination ending is entered in the
per sonds raspractcdblegasd s oo n

(b) the person is toldn a way that the person is most likely to
understand hat t he i nformation has been
record; and

(c) the person is given a copy of the information entered in the
personds record.

Note If a form is approved under 273 for this provision, the form must be
used.

(7) In this section:

treating team for a person with a mental disorder or mental illdess
see section 24.
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Rights of people with mental disorder or mental illness Chapter 3
Nominated people Part 3.2

Section 23

23 Nominated persond protection from liability
(1) A nominated person is not civilly liable for anything done or omitted
to bedone honestly and without recklessréess
(a) in the exercise of a function under this Act; or
(b) in the reasonable belief that the act or omission was in the
exercise of a funatn under this Act.
Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including any regulation (sggslation
Act, s 104).
(2) Any civil liability that would, apart from subsection (1), attach to a
nominated persoattaches instead to the Territory.
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Chapter 3
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Section 24

Rights of people with mental disorder or mental iliness
Advance agreements and advance consent directions

Part 3.

24

25

3 Advance agreements and
advance consent directions

Definitionsd pt 3.3
In this part:

representativeof atreating team, means the member of the treating
team nominated by the team to exercise the functions of a
representative for this part.

treating team for a person with a mental disorder or mental illness,
means the mental health professionals involvetiertreatment care

or support of the person for a particular episode of treatment, care or
support, and includés

(a) if the person names another mental health professional as the
persond6s current ndehatothér ménmlal t h
health profesional; and

(b) if another mental health professional referred the person to the
treating team for that episode of aarthat other mental health
professional.

Rights in relation to advance agreements and advance
consent directions

The representative dhe treating team for a person with a mental
disorder or mental illness must, as soon as practicable, ensure that the
persom

(a) is told that the person may enter into an advance agreement; and
(b) is given the opportunity to enter into an advanceegent; and

(c) is told that the person may make an advance consent direction;
and

(d) is given the opportunity to make an advance consent direction;
and
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Advance agreements and advance consent directions Part 3.3

Section 26

(e) is told that the person may have someone with them to assist in
entering into an advancagreement or making an advance
consent direction.

Exampled par (e)
a nominated person could assist the person

26 Entering into advance agreement

(1) A person with a mental disorder or mental illness who has
decisionmaking capacity may enter into an agreain(anadvance
agreement with the person6d treati

() information the person considers relevant to their treatment, care
or support for the mental disorder or mental illness (but not
information more appropriate to include in arvagce consent
direction); and

Note See s 27 (1) for what an advance consent direction may be about.

(b) any preferences the person has in relation to practical help the
person may need as a result of the mental disorder or mental
illness.

Examplesd practical help
1 arranging for the payment of bills

2 arranging care or providing care for a close relative or close friend
usually cared for by the person with the mental disorder or mental illness

(2) An advance agreement for a person may also set out tbevifudj:

(a) if the person has an advance consent diregt@rcopy of the
advance consent direction;

(b) if the person has a nominated pedaontact details for the
nominated person;

(c) if there is a person who is likely to provide practical help under
the agreement contact details for the person;

(d) if the person has a cadercontact details for the carer;
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Part 3.3 Advance agreements and advance consent directions

Section 26

(e) if the person has a guardian under tBeardianship and
Management fo Property Act 199d contact details for the
guardian;

(f) if the person has an attorney under BP@&wers of Attorney
Act2006 contact details for the attorney;

(g) any other releant detalils.

Examplesd par (g)

1 that the person cannot speak, read or write English, but is fluent in
another stated language (for example, AUSLAN or Italian)

2 that the person cannot speak but can communicate using a stated
communication device (for exarep a communication book or board)

(3) An advance agreement for a person muét be
(&) in writing; and
(b) signed by
(i) the person; and
(i) the representative of the persor

(i) if the person has a nominatgursod the nominated
person.

Note If a form is approved underz73for this provision, the form must be
used.

(4) If there is a person who is likely to provide practical help under the
advance agreement, the agreement may also be signed by that person.

®5) The representative of the Personds t
@ the advance agreement is entered i
(b) a copy of the advance agreement is givén to

(i) the person; and

(i) if the person has a nominated pe&dhe nominated

person; and
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Section 27

(i) if there is a person who is likely to provide practical help
under the agreement and the person consents to that person
being given a cogy that person; and

(iv) ifthe person has a carer and the person consents to the carer
being given a copy the carer; and

(v) if the person has a guardian under Geardianship and
Management of Property Act 1991he guardian and the
ACAT; and

(vi) if the person has an attorney underRwevers of Attorney
Act 200® the attorney; and

(vii) any member of the personds
have access to the personos

27 Making advance consent direction

(1) A person with a mental disorder or mental illness may make a
direction (anadvance consent directignabout 1 or more of the
following:

(a) the treatment, care or support that the person consents to
receiving ifthe mental disorder or mental illness results in the
person not having decisianaking capacity;

(b) particular medications or procedures that the person consents to
receiving if the mental disorder or mental iliness results in the
person not having desiornrmaking capacity;

(c) particular medications or procedures that the person does not
consent to receiving if the mental disorder or mental illness
results in the person not having decisiaking capacity;

(d) the people who may be provided with infaation about the
treatment, care or support the person requires for a mental
disorder or mental illness;
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Section 27

(e) the people who are not to be provided with information about
the treatment, care or support the person requires for a mental
disorder omental iliness.

Note The disclosure of personal health information is subject to the
Health Records (Privacy and Access) Act 1997

(2) A person with a mental disorder or mentdhess may make an
advance consent direction only if the peson

(&) has decisiormaking capacity; and

(b) has consulted with the personés
treatment care and support in relation to the mental disorder or
mental illness.

(3) An advance consent direction that does not include advance consent
for electroconvulsive therapy or psychiatric surgery muat be

(&) in writing; and

(b) signed by the person in the presence of a witness who is not a
treating health professional for therson, and by the witness in
the presence of the person; and

(co signed by the representative of
presence of a witness who is not a treating health professional
for the person, and by the witness in the presence of the
representative.

Note If a form is approved underz73for this provision, the form must be
used.

(4) An advance consent direction that includes advance consent for
electroconvulsive therapy madst
(&) be in writing; and

(b) state the maximum number dimes (not more than 9) that
electroconvulsive therapy may be administered to the person
under the consent; and
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Section 27

(c) be signed by the person in the presence of 2 witnesses who are
not treating health professionals for the person, and by each
witness in th@resence of the other witness and the person; and

(d be signed by the representative ol
the presence of 2 witnesses who are not treating health
professionals for the person, and by each witness in the presence
of the other Wness and the representative.

Note If a form is approved underz73for this provision, the form must be
used.

(5 An advance consent direction that includes advance consent for
psychiatric surgery must e

(&) in writing; and

(b) signed by the persan the presence of 2 witnesses who are not
treating health professionals for the person, and by each witness
in the presence of the other withess and the person; and

(c) signed by the representative of tfF
presence of 2 wigsses who are not treating health professionals
for the person, and by each witness in the presence of the other
witness and the representative.

Note If a form is approved under 73 for this provision, the form must be
used.

(6) Therepresentativeofégh per sondés treationg team m

(@ the advance consent direction 1 s ¢
and

(b) a copy of the advance consent direction is givén to
(i) the person; and

(i) if the person has a nominated pe&dhe nominated

person; and
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Section 28

(i) if the person has a carer and the person consents to the carer
being given a cogy the carer; and

(iv) if the person has a guardian under @ardianshp and
Management of Property Act 1991he guardian and the
ACAT; and

(v) if the person has an attorney underRosvers of Attorney
Act 200® the attorney; and

(vi) any memberofth per sondés treating
have access to the personoés

28 Giving treatment etc under advance agreement or
advance consent direction

(1) A mental health professional must, before giving treatment, care or
support to a person with a mental disorder or mental illrteks,
reasonable steps to find out whether an advance agreement or
advance consent direction is in force in relation to theqer

(2) If an advance agreement is in force and the person does not have
decisionmaking capacity, a mental health professidnal

(&) must, if reasonably practicable, give treatment, care or support
to the person in accordance with the preferences esqutan
the agreement; and

(b) must not apprehend, detain, restrain or use force to give effect
to the agreement.

(3) If an advance consent direction is in force and the person does not
have decisioimaking capacity, a mental health professiénal

(@) may give the person the treatment, care or support if the
direction gives consent for the treatment, care or support; and

(b) may give a particular medication or procedure if the direction
indicates that the person consents to the medication or
procedure; aah
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(c) must not give a particular medication or procedure if the
direction indicates that the person does not consent to the
medication or procedure; and

(d) must not apprehend, detain, restrain or use force to give effect
to the direction.

(4) If an adrance consent direction is in force in relation to a person but
the person resists being given treatment, care or support to which they
have consented under the direction, a mental health professional may
give the treatment, care or support to the persbnibthe ACAT, on
application by the mental health professional, orders that the
treatment, care or support may be given.

(5) If a mental health professional believes on reasonable grounds that
giving treatment, care or support to a person with impaired
decisionmaking capacity in accordance with an advance consent
direction is unsafe or inappropriate, the mental health professional
may give the person other treatment, care or support @nly if

(@) both of the following apply:

(i) the person is willingto receive the treatment, care or
support;

(i) the person has a guardian or health attorney under the
Guardianship and Management of Property Act 1981
attorney under th®owers of Attorney Act 200@nd the
guardian, health attorney or attorney gives consent to the
treatment, care or support in accordance with the guardian,
heal th att or ppeigtmentror att orneyos a

(b) the ACAT, on application by the mental health professional,
orders that the treatment, care or support may be given.

6) The ment al heal th professional mu s t
reasons for the treatment, care @upport given under
subsectior{b) (a).
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(1)

(2)

3)

(4)

Ending advance agreement or advance consent direction

A person who has decisiatna ki ng capacity may end
advance agreementdy

@ telling a member of the personos
writing, that the person wants to end the agreement; or

(b) entering into another advance agreement.

A person who has decisiatna ki ng capacity may end
advance consent directiondy

@ telling a member of t Hyeoriper sonés
writing, that the person wants to end the direction; or

(b) making anotheadvance consent direction

An advance agreement ended under subsection (1) (a) or an advance
consent direction ended under subsection (2) (a) erdls on

(@) thedaytk person tells the member of
team; or

)i f the person tells the member of
writing that agreement or direction ends on a latedddne later
day.

Amemberofgper sonds treat ibobupantadvanee who i s
agreement ending under subsection (1) (a) or an advance consent
direction ending under subsection (2) (a) must ensuré that

(a) information about the end of the agreement or diredtion
) is entered in the pecabkamdds recor
(i) is given t@®

(A) any member of the personds tr
not have access to the personi

(B) if the person has a nominated pesdhe nominated
person; and
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(C) ifthere is a person who was likely to provide picadt
help under the agreement and the person consents to
that person being given a c@pyhat person; and

(D) ifthe person has a carer and the person consents to the
carer being given a cofdythe carer; and

(E) if the person has a guardian under @Gweardianship
and Management of Property Act 189fhe guardian
and the ACAT; and

(F) if the person has an attorney under Bmwvers of
Attorney Act 2008 the attorney; and

(b) the person is toldn a way that the person is most likely to
understand hat t he i nformation has
record; and

(c) the person is given a copy of the informationeead in the
personbs record.

30 Effect of advance agreement and advance consent
direction on guardian with authority to give consent for
treatment, care or support
(1) This section appliesdf
(&) anadvance agreement or an advance consent direction is in force
in relation to a person; and

(b) the person has a guardian under tBeardianship and
Management of Property Act 99 with authority to give
consent for medical treatment involving treatment, care or
support under this Act.

(2) Any power of the guardian to consent to treatment, care or support
for the person must be exercised taking into account the advance
agreemenbr advance consent direction.
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31

(1)

(2)

3)

(4)

32

(1)

However, the guardiands consent I S
care or support for which consent is provided under the advance
consent direction.

Effect of advance agreement and advance consent
direction on attorney with power to deal with health care
matters

This section appliesdf

(&) anadvance agreement or an advance consent direction is in force
in relation to a person; and

(b) the person has an enduring power of attorney undé?dhers
of Attorney AcR006that deals with health care matters under
that Act.

The advance agreement or advance consent direction may be used by

the attorney to wor k undetthdowegpser sonos
of Attorney AcR00§ schedule 1, section 1.6 (Participation in

decision making).

Any power of the attorney to consent to treatment, care or support for
the peson must be exercised taking into account the advance
agreement or advance consent direction.

However, the attorneyds consent i s
care or support for which consent is provided under the advance
consent direction.

Effect of health direction on previous advance consent
direction

This section appliesdf
(a) a person makes an advance consent direction; and

(b) after the direction is made the person makes a health direction
under theMedical Treatment (Health Directions) Act 20@®Hhd
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(c) the health direction deals with a matter mentioned in the advance
consent direction.

(2) The advance consent direction has no effect to the extent that is
inconsistent with the health direction.
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Chapter 4 Assessments

Part 4.1 Applications for assessment
orders

Note In addition to assessments under this chapter, a person may also be
assessed as a result of apprehension and examination under ch 6
(Emergency detention).

33 Applications by people with mental disorder or mental
illnessd assessment order

(1) This section applies if a person believes themself to be, because of
mental disorder or mental illngss

(&) unable to make reasonalplElgments about matters relating to
their own health or safety; or

(b) unable to do something necessary for their own health or safety;
or

(c) likely to do serious harm to others.

(2) The person may apply to the ACAT for an assessment order in
relationto themself.

Note 1 Requirements for applications to the ACAT are set out irAtB& Civil
and Administrative Tribunal Act 2008 10.

Note 2 If a form is approved under theCT Civil and Administrative Tribunal
Act 2008 s 117for the application, the form must be used.
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34
(1)

(2)

35
1)

Applications by other peopled assessment order

This section applies if a person (dy@plicani believes on reasonable
grounds that

(a) the health or safety of another person @hbject persohis, or
is likely to be, substantially at risk because the subject person is
unable, because of mental disorder or mental ilthess

(i) to makereasonable judgments about matters relating to the
subject personds health or

) to do something necessary
or safety; or

(b) another person (th&ubject persohis doing, or is likely to do,
because of mentalisorder or mental illness, serious harm to
others.

The applicant may apply to the ACAT for an assessment order in
relation to the subject person.

Note 1 Requirements for applications to the ACAT are set out irAtB& Civil
and Administrative Tribunal Act 2008 10.

Note 2 If a form is approved under theCT Civil and Administrative Tribunal
Act 2008 s117for the application, the form must be used.

Applications by referring officersd assessment order

This section applies if a referring officer believes on reasonable
grounds that

(@) a person alleged to have committed an offence haeraal
disorder or mental illness; and

(b) because of the mental disorder or mental illdess

i) t he personods heal th or s a
substantially at risk; or
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(i) the person is doing, or is likely to do, serious harm to
others; and

(c) it may not be appropriate to prosecute, or to continue to
prosecute, the person consideéing

(i) the nature and circumstances of the alleged offence; and
(i) the personb6és apparent ment al di s

(2) The referring officer magpply to the ACAT for an assessment order
in relation to the person.

Note After an assessment is made, the ACAT may decide to make a mental
health order in relation to a person (see pt 5.2). The ACAT is not able to
make a forensic mental health order &éoperson unless the person is
otherwise a person for whom a forensic mental health order can be made
(see ch 7).

(3) A referring officer who applies under subsection (2) and believes on
reasonable grounds that there is a risk of serious danger to public
safety from the person, must tell the ACAT, in writing, about the risk
and the basis for the belief about the risk.

(4) In this section:

alleged to have committed an offerice person ialleged to have
committed an offencéd

(a) the person is arrestéd connection with an offence; or

(b) a police officer believes on reasonable grounds that there are
sufficient grounds on which to charge the person in connection
with an offence; or

(c) the person is charged in connection with an offence.
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36 Applicant and referring officer to tell ACAT of risksd
assessment order
(1) This section appliesdf
(a) a person (thapplican)) applies under section 34 (Applications
by other peoplé@ assessment order), or a referring officer
applies under section 35, for an assesnt order in relation to
someone else; and
(b) the applicant or referring officer believes on reasonable grounds
that anything to do with the application process is likely to
substantially increage
i) the risk to the otler personds
(i) the risk of serious harm to others.
(2) The application must staie
@ t he applicant 6s or referring
substantially increased risk; and
(b) the basis for the belief.
(3) The ACAT must give the chief psychiatrist a gay the application.
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Part 4.2 Assessment orders
37 Assessment order

(1) The ACAT may order an assessment of a pergon if

(&) an application for an assessment order is made under part 4.1
and the ACAT is satisfied on the face of #pplication thad

(i) the person appears to have a mental disorder or mental
illness; and

(i) eithed

(A) the personds health or safety
substantially at risk; or

(B) the person is doing, or is likely to do, serious harm to
others; or

(b) the ACAT reviews a mental health order in force in relation to
the person under secti@® (Review of mental health ordeor

(c) the person is required to submit to the jurisdiction of the ACAT
undeB

() an ACAT mental health provision ancare and protection
order or interim care and protection order; or

(i) an interim therapeutic protection order; or

(d) the person is required by a court to submit to the jurisdiction of
the ACAT under th€rimes Act part 13 or th€rimes Actl914
(Cwlth), part 1B; or
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(e) the ACAT reviews an order for detention in force in relation to
the person under sectidiB0 (Review of detention under court
order).

Note If a person is assessed under an assessment order as having a mental
disorder or mental illness, the ACAT may makaental health order or
forensic mental health order in relation to the person (58es66, s101
and s108).

(2) In this section:

ACAT mental health provisionin a care and protection order or
interim care and protection ordesee theChildren and Young
People Act 2008section 491.

38 Consent for assessment order

(1) Ifthe ACAT is considering ordering an assessment of a person under
section37 (a), (b) or (c), the ACAT mustake reasonable step$to

(a) tell the person in writing thét
(i) the ACAT is considering ordering an assessment; and
(i) an assessment may lead to an order for treatment; and

@y i1 f an order for treatment i s mad
rights in relation to treatment will be explained to the
person at that time; and

() find out the personds opinion in
(c) obtain the personbés consent to the
(2) However, subsection (1) does not preventAAT from ordering
an assessment without the personds c
39 Emergency assessment order
(1) This section appliesadf

(a) the ACAT is considering ordering an assessment of a person
under sectiod7 (a), (b) or (c); and
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(b) a presidential member di¢ ACAT has a serious concern about
the immediate safety of the person, the applicant for the order or
another person arising out of the application process.

(2) The presidential member of the ACAT

(@) must give the chief psychiatrist written notice thé serious
concern; and

(b) may if necessary and reasonable order an assessment without
complying with sectior38 (Consent for assessment order).

Note 1 For principles that must be taken into account when exercising a function
under this Act, see s 6.

Note 2 Section188 (Notice of hearing) does not apply in relation to the making
of an emergency assessment order (S&863)).

40 Content and effect of assessment order

(1) An assessment order (including an emergency assessment order)
musB

(a) state he nature of the assessment to be conducted; and

(b) state the approved mental health facility or other place at which
the assessment is to be conducted and, if appropriate, the person
who is to conduct the assessment; and

(c) ifthe assessmentis to benducted at an approved mental health
facilityd

(i) direct the person to be assessed to attend the facility and, if
necessary and reasonable, stay at the facility until the
assessment has been conducted; and

(i) direct the person in charge of the fagitod

(A) if appropriate, admit the person to be assessed to the
facility to conduct the assessment; and

page 40 Mental Health Act 2015 R10
Effective: 03/10/19-30/11/19 03/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Assessments Chapter 4
Assessment orders Part 4.2

Section 41

(2)

3)

41

42
1)

(B) if necessary and reasonable, detain the person at the
facility until the assessment has been conducted; and

(C) provide the assistance that isecessary and
reasonable to conduct the assessment.

An assessment order (including an emergency assessment order)
authorised

(a) the conduct of the assessment stated in the order; and

(b) anything necessary and reasonable to be domertduct the
assessment.

In making an assessment order (other than an emergency assessment
order), the ACAT must explaitihe effect of sectiob8 (Psychiatric
treatment order) or sectid® (Community care order) to the person

in relation to whom therder is to be made, in a way that the person

is most likely to understand.

Note Under s58 and s66, an application is not required for a psychiatric
treatment order or community care order in relation to a person who has
been assessed underamsessment order as having a mental disorder or
mental illness.

Public advocate to be told about assessment order

The ACAT must tell the public advocate, in writing, about an
assessment order made in relation to a person immediately after the
order is nade.

Time for conducting assessment

The assessment of a person in relation to whom an assessment order
is made must be conducted as soon as practicable, and not lader than

(a) 7 days after the day the order is made; or
(b) if an earlier day istaed in the ordeéy the stated day; or

(c) if aremoval order is made under section 43 (2) in relation to the
assessmedt7 days after the day the removal order is executed.

R10
03/10/19

Mental Health Act 2015 page 41
Effective: 03/10/19-30/11/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 4 Assessments
Part 4.2 Assessment orders

Section 43

(2) However, the ACAT may, on application, extend the period for
conducting the ssessment if satisfied, based on clinical evidence
provided to it by the person conducting the assessment, that a
satisfactory assessment cannot be completed within the period under
subsection (1).

(3) The extension must be for a period not longer theaya.

43 Removal order to conduct assessment
(1) This section applies if the ACAT malées

(a) an assessment order in relation to a person under sact{ah
(b) or (c) (Assessment order) who

() bhas not been served with a subpoena undeA@ie Civil
and Administrative Tribunal Act 2008ection 41 (Powers
in relation to witnesses etc) for a reason stated in
section192(3) (Subpoena to appear in person); or

(i) does not appe at a proceeding in relation to the order
under a subpoena given under tAT Civil and
Administrative Tribunal Act 200&ection 41; or

(i) does not comply with the assessmanater; or

(b) an assessment order in relation to a person under s8zt{dhn
or (e); or
(c) an emergency assessment order in relation to a person.
(2) The ACAT may order (eemoval ordej the removal of the person to

an approved mental health fagilito conduct the assessment if
satisfied thad

(a) the person has been made aware of the assessment order (unless
the assessment order is an emergency assessment order); and
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3)

(4)

44
(1)

(2)

(b) eithe®

() if the person does not comply with the assessoeiio
the person does not have a reasonable excuse for failing to
comply with the order; or

(i) in any other casethe ACAT is satisfied that it is
appropriate in the circumstances.

The removal order must stéte

(a) the day (not later than 1 morsfter the day the order is made)
when the order stops having effect; and

(b) the mental health facility to which the person is to be removed;
and

(c) the nature of the assessment to be conducted in relation to the
person.

A removal order authorisés

(a) the apprehension of the person named in the order; and

(b) the removal of the person to the mental health facility stated in
the order.

Executing removal order

A removal order made under sectid@ (2) in relation to a person
may be executecby a police officer, authorised ambulance
paramedic, doctor or mental health officer.

The person executing the order must, before removing the person,
explain to the person the purpose of the order.

Note See s263 (Powers of entry and apprehensiomdas 264 (Powers of
search and seizure).
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45 Contact with others

(1) This section applies if a person is admitted to a mental health facility
under an assessment order.

(2) The person in charge of the mental health facility must, as soon as
practicable aer admitting the person to the facility, tell the public
advocate in writing that the person has been admitted.

(3) The person in charge of the mental health facility must ensure that,
while at the facility, the person has access to facilities, and atkequ
opportunity, to contact each of the following:

(a) arelative or friend,;

(b) the public advocate;

(c) alawyer;

(d) if the person has a nominated pe&dhe nominated person.
46 Public advocate and lawyer to have access

(1) This section applies if a person is admitted to a mental health facility
under an assessment order.

(2) The public advocate and the personbd
access to the person at any time.

(3) The person in charge of the mental healthlitganust, if asked by
the public advocate or the persono.
assistance necessary to allow the public advocate or lawyer to have
access to the person.

a7 Person to be assessed to be told about order

(1) This section applies if amssessment is to be conducted at an
approved mental health facility or other place under an assessment
order.
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(2)

3)

The person in charge of the approved mental health facility or other
place must, before the assessment is conducted, ensure that the person
to be assessed is told about the assessment order, including the
process of assessment and possible outcomes of an assessment, in a
way that the person is most likely to understand.

This section applies even if the person to be assessed was present
when the order was made.

48 Copy of assessment
(1) This section applies if an assessment is conducted at a mental health
facility or other placeinder an assessment order.
(2) The person in charge of the mental health fadditgther placenust,
as sooras practicable, but not later than 7 days after completing the
assessmeadt
(a) give a copy of the assessmerd to
(i) the person assessed; and
(i) the ACAT; and
(iif) the public advocate; and
(iv) if the person is a chiftleach person with parental
regponsibility for the child under th€hildren and Young
People Act 2008division 1.3.2 (Parental responsibility);
and
(v) if the person was assessed as a result cipgtication
under section 35 (Applications by referring offiars
assessment ordérhe referring officer; and
R10 Mental Health Act 2015 page 45
03/10/19 Effective: 03/10/19-30/11/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2008-19
http://www.legislation.act.gov.au/a/2008-19

Chapter 4 Assessments
Part 4.2 Assessment orders

Section 49

(b) tell the following people in writing about the outcome of the
assessment:

(i) if the person has a nominated pefsdhe nominated
person;

(i) if the person has a guardian under @Ggardianship and
Management of Property Act 19 1he guardian;

(i) if the person has an attorney underRuwsvers of Attorney
Act 200® the attorney.

49 Notice of outcome of assessment

(1) This section applies if an assessment is conducted as a result of an
application under section 34 (Applications by other pebple
assessment order) or section 35 (Applications by referring ofdicers
assessment order).

(2) The ACAT must, as soon as practicable after it is given a copy of the
assessment under sectid®(2), give written notice to the applicant
or the referring officer of any recommendations made by the
assessment.

(3) An applicant or referring officer whoeceives notice under
subsectior{2) may, within 48 hours of receiving the notice, give the
following to the ACAT:

@ further information about the
iliness;

(b) concerns about the implications for the person or forrothe
people of not considering a mental health order in relation to the
person.

(4) In deciding whether to hold a hearing to consider making a mental
health order in relation to a person, the ACAT must take into account
the information provided under subsent(3).
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Preliminary Part 5.1
Section 50
Chapter 5 Mental health orders
Part 5.1 Preliminary
50 Definitionsd ch 5

In this chapter:

relevant official, for a mental health order, meéns

(a) for a psychiatric treatment ordethe chief psychiatrist; or
(b) for a community care ordérthe @re coordinator.
relevant personfor a mental health order application, me&ans

(@) for a psychiatric treatment ordethe chief psychiatrist or
another person nominated by the chief psychiatrist; and

(b) for a community care ordéra person who can makie
statement required under section 51 (3) (a) for the application.
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Section 51
Part 5.2 Applications for mental health
orders
51 Applications for mental health orders

(1) This section applies if a relevant person believes on reasonable
grounds that a person (tBabject persohis a person in relation to
whom the ACAT could reasonably make an order under ses@on
(Psychiatric treatment order) or sect@®(Community care order).

(2) The relevant person may apply to the ACAT for a mental health order
in relation to the subject person.

Note 1 An application is not required in relation to a person who has been
assessed under an assessment order as having a mental disorder or mental
illness (see 88 and s66).

Note 2 Requirements for applications to the ACAT are set out irAtB& Civil
and Administrative Tribunal Act 2008 10

Note 3 If a form is approved under theCT Civil and Administrative Trimal
Act 2008 s 117for the application, the form must be used.

(3) The application must include

(a) awritten statement by the relevant person addressing the criteria
the ACAT must consider in making an order under sed®n
(Psychiatric treatment der) or sectio®6 (Community care
order); and

(b) a plan setting out the proposed treatment, care or support of the
subject person.
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Applications for mental health orders

Chapter 5
Part 5.2

Section 52

cgct persond

52 Applicant to tell ACAT of risks
(1) This section appliesaf
(a) a person (thapplicanf) applies under sectidbl for a mental
health order in relation to someone else giligect persoj) and
(b) the applicant believes on reasonable grounds that anything to do
with the application process is likely to substantially incréase
) the risk to t h éorssafdiy
(i) the risk of serious harm to others.
(2) The application must staie
@ the applicantds belief about
(b) the basis for the belief.
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Section 53
Part 5.3 Making of mental health ordersd
preliminary matters
53 ACAT must consider assessmentd mental health order

(1) Before making a mental health order in relation to a person, the
ACAT must considey
(@) an assessment of the person conducted under an assessment

order; or
(b) another assessment of the persbat tthe ACAT considers
appropriate.

(2) In considering an assessment, the ACAT must take into account how
recently the assessment was conducted.

(3) The ACAT may consider making a mental health order even if an
assessment recommends that the ACATconsider making a mental
health order.

54 Consultation by ACATA mental health order

(1) Before making a mental health order in relation to a person, the
ACAT must, as far as practicable, condult
(@) ifthe person is a chifil each person with parental resibility

for the child under th€hildren and Young People Act 2008
division 1.3.2 (Parental responsibility); and
(b) if the person has a guardian under tBeardianship and
Management of Property Act 199 1he guardian; and
(c) if the person has an attorney under BP@wvers of Attoray
Act20069 the attorney; and
(d) if the person has a nominated pedhe nominated person;
and
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Section 54

(e) if a health attorney is involved in the treatment, care or support
of the perso@ the health attorney; and

() if the chief psychiatrist or cameoordindor is likely to be
responsible for providing the treatment, care or support
proposed to be orderédhe chief psychiatrist or
carecoordinator; and

(g) ifthe personis a detainee, a person released on parole or licence,
or a person serving a communligsed sentenéethe
corrections directegeneral and

(h) if the person is covered by a bail order that includes a condition
that the person accept supervision under Blad Act1992
section 25 (4) (e) or section 2BAthe directorgeneral
responsible for the supervision of the person underBtué
Act1992 and

() if the person is a child covered by a bail ordettincludes a
condition that the child accept supervision under Bl
Act 1992 section 26 (3 the CYP directogeneral; and

() if the person is a young detainee or a young oiéerserving a
communitybased sentendethe CYP directoigeneral and

(k) if an assessment order under part 4.1 (Applications for
assessment orders) gave rise to the ACAT consideration of the
making of the mental health ord@dethe applicant for the
assessnrd order.

(2) Before making a mental health order in relation to a person who has
a carer, the ACAT must, as far as practicable, tell the carer in writing
tha

(@) ahearing will be held in relation to making a mental health order
for the person; and
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Section 55

55

56

(1)

(b) the carer may do either or both of the following:

() make a submission to the ACAT in relation to making a
mental health order for the person;

(i) apply to the ACAT to attend the hearing.

ACAT must hold hearingd mental health order

Before makinga mental health order in relation to a person, the
ACAT must hold a hearing into the matter.

What ACAT must take into accountd mental health order

In making a mental health order in relation to a person, the ACAT
must take into account the following

(a) for a person the subject of an application under sed@ibn
(Applications for mental health ordedsh plan for the proposed
treatment, care or support of the person, mentioned in section
51(3) (b);

(b) whether the person consents, refuses to cwnse has the
decisionmaking capacity to consent, to a proposed course of
treatment, care or support;

(c) the views and wishes of the person, so far as they can be found
out, including i®

() an advance agreement; and
(i) an advance consedirection;

(d) the views of the people responsible for the-ttagay care of
the person, so far as those views are made known to the ACAT;

(e) the views of the people appearing at the proceeding;

(f) the views of the people consulted under se@fConsultation
by ACATO mental health order);
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Section 56

(g) that any restrictions placed on the person should be the
minimum necessary for the safe and effective care of the person;

(h) any alternative treatment, care or support available, incléding
(i) thepurpose of the treatment, care or support; and

(i) the benefits likely to be derived by the person from the
treatment, care or support; and

(i) the distress, discomfort, risks, side effects or other
disadvantages associated with the treatment, care or
support;

(i) any relevant medical history of the person;

() for a person required by a court to submit to the jurisdiction of
the ACAT under th€rimes Act part 13 otheCrimes Actl914
(Cwlth), part 1B

() the nature and circumstances of the alleged offence or the
offence in relation to which the person is charged; and

(i) the nature and extent of the pet
mental disorder and the effect it is likely to have on the
personb6s behaviour in the future

(i) whether, if the person is not detaided

(A) the persondés health or safety
substantially at risk; or

(B) the person is likely to do serious harm to others;

(k) anything else prescribed by regulation.

Note For principles that must be taken into account when exercising a function
under this Act, see s 6.
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Section 57
(2) Before the ACAT mkes a mental health order for the provision of

3)

(4)

particular treatment, care or support at a stated facility or by a stated
person, the ACAT must be satisfied that the treatment, care or support
can be provided at the stated facility or by the stated person.

The ACAT may ask the relevant person to provide information on the
options that the relevant person considers are appropriate for the
provision of particular treatment, care or support under the proposed
mental health order.

The relevant personumst respond to the ACAT within 7 days after
receiving a request under subsection (3), or any longer time allowed
by the ACAT.

57 ACAT must not order particular treatment, care or
supportd mental health order
In making a mental health order rielation to a person, the ACAT
must not order a particular form of treatment, care or support.
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Section 58
Part 5.4 Psychiatric treatment orders
58 Psychiatric treatment order

(1) This section applies &
(a) a person assessed under an assessment order; or

(b) aperson in relation to whom an application for a mental health
order has been made under part 5.2; or

(c) aperson in relation to whom an application for a forensic mental
health order has been made under division 7.1.2; or

(d) a person required by a cowo submit to the jurisdiction of the
ACAT under theCrimes Act part 13 or theCrimes Act 1914
(Cwlth), part 1B.

(2) The ACAT may make a psychiatric treatment order in relation to the
person i®

(a) the person has a mental illness; and
(b) eithe®

(i) the person does not have decisinaking capacity to
consent to the treatmentare or support and refuses to
receive thdreatment, care or suppod;

(i) the person has decisimnaking capacity to consent to the
treatment, care or support, but refuses to consent; and

(c) the ACAT believes on reasonable grounds that, because of t
mental illness, the persén

(i) is doing, or is likely to do, serious harm to themself or
someone else; or

(i) is suffering, or is likely to suffer, serious mental or physical
deterioration; and
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Section 59

(d) in relation to a person mentioned in paragraph(iipp the
ACAT is satisfied that the harm or deterioration, or likely harm
or deterioration, mentioned in paragraph (c) is of such a serious
nature that it outweighs the
and

(e) the ACAT is satisfied that psychiatrieatment, care or support
is likely tod

(i) reduce the harm or deterioration, or the likelihood of the
harm or deterioration, mentioned in paragraph (c); or

@i) result i n an I mpr ovement
condition; and

(H if an application Bs been made for a forensic mental health
orde® the ACAT is satisfied that a psychiatric treatment order
should be made instead; and

(g) the ACAT is satisfied that the treatment, care or support to be
provided under the psychiatric treatment order carmot
adequately provided in another way that would involve less
restriction of the freedom of choice and movement of the person.

59 Content of psychiatric treatment order

(1) A psychiatric treatment order made in relation to a person may state
1 or moreof the following:

(a) an approved mental health faciltty which the person may be
admitted,

(b) that the person must do either or both of the following:

(i) undergo psychiatric treatment, other than
electroconvulsive therapy or psychiatric surgery;

(i) undertake a counselling, training, therapeutic or
rehabilitation program;
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Section 60

60

(2)

3)

(c) that limits may be imposed on communication between the
person and other people.

A psychiatric treatment order made in relation to a persondmust

(a) state that the pson must comply with any determination made
under section62 (Role of chief psychiatriét psychiatric
treatment order); and

(b) be accompanied by a statement about how the person meets the
criteria under sectiof8 (2) (Psychiatric treatment order).

A psychiatric treatment order must not include any requirement
mentioned in sectiofl1 (1) (Content of restriction order made with
psychiatric treatment order).

Criteria for making restriction order with psychiatric
treatment order

In addition to makinga psychiatric treatment order in relation to a
person, the ACAT may make a restriction order in relation to the
person if it believes on reasonable groundsithat

@it is in the interests of the
of someone else dhe public to do so; and

(b) the treatment, care or support to be provided under the
psychiatric treatment order cannot be adequately provided in
another way that would involve less restriction of the freedom
of choice and movement of the person.
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Part 5.4 Psychiatric treatment orders
Section 61
61 Content of restriction order made with psychiatric
treatment order
(1) A restriction order made under sect@din relation to a person may
state either or both of the following:
() that the person must
(i) live (but not be detained) at a stated place; o
(i) be detained at a stated place;
(b) that the person must not approach a stated person or stated place
or undertake stated activities.
(2) A restriction order does not prevent the chief psychiatrist from
granting leave to a person detained abtestplace.
62 Role of chief psychiatristd psychiatric treatment order
(1) The chief psychiatrist is responsible for themtment, care or support
of a person to whom a psychiatric treatment order applies.
(2) Within 5 working days after the day the order is made, the chief
psychiatrist must determine, in writiég
(a) whether the person requires admissioramoapproved mental
health facility to eceive treatment, care or support under the
order and, if so, whether the person can be given leave from the
facility; and
(b) for a person living in the commundythe times when and the
place where the person is required to attend to receive treatment,
care or support, in accordance with the order; and
(c) the nature of the psychiatric treatment to be given to the person.
Note 1 The power to make an instrument includes the power to amend or repeal
the instrument (seleegislation Act s46).
Note2 If a form is approved under2y3for a determination, the form must be
used.
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Section 62

(3) If the chief psychiatrist forms a belief on reasonable grounds that a
person subject to a psychiatric treatment order who is living in the
community requires admission &m approved mental health facility
to receive treatment, care or support under the ottier,chief
psychiatrist may determine, in writiéig

(a) the approed mental health facility that the person is to be
admitted to; and

(b) the nature of the psychiatric treatment to be given to the person;
and

(c) whether the person can be given leave from the facility.

Note If a form is approved under2/3for a detemination, the form must be
used.

(4) For subsection (2) (c) or (3) (b), the chief psychiatrist must not
determine treatment that has, or is likely to have, the effect of
subjecting the person to whom it is given to undue stress or
deprivation, having regd to the benefit likely to result from the
treatment.

(5) Before making a determination in relation to a person, the chief
psychiatrist mugt

(a) take all reasonable steps to consult the following:
(i) the person;

(i) if the person is a chifileach erson with parental
responsibility for the child under th@hildren and Young
People Act 200&division 1.3.2 (Parental responsibility);

(i) if the person has a guardian undex Guardianship and
Management of Property Act 19 1he guardian;

(iv) if the person has an attorney underRosvers of Attorney
Act 200® the attorney;

(v) if the person has a caéethe carer;
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Section 62

(vi) if the person has a nominated pesdhe nominated
person;

(vii) if a health attorney is involved in the treatment, care or
support of the pers@nthe health dorney;

(viii) if the person is a detainee, a person released on parole or
licence, or a person serving a commuifiised sentende
thecorrections directegeneral

(ix) if the person is covered by a bail order that includes a
condition that the person accept supervision undeBafle
Act1992 section 25 (4) (e) or section 28Ahe
directa-general responsible for the supervision of the
person under thBail Act1992

(x) if the person is a child covered by a bail order that includes
a condition that thehsld accept supervision under tBail
Act 1992 section 26 (3 the CYP directogeneral,

(xi) if the person is a young detainee or a young offender
serving a communitybased sentendéethe CYP
directorgeneral and

(b) take into account the views of the people consulted under this
section.

(6) After making a determination in relation to a person, thef
psychiatristmust record whether the person was copsiéind

(@) ifthe person was consuli@dvh at t he personds

(b) if the person was not consultedhe reasons why.
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Section 63

(7) The chief psychiatrist must, as soon as practicable after making a
determination, give a copy of the determinatiod to

(&) the person; and

(b) if the person is a chifil each person with parental responsibility
for the child under th€hildren and Young People Act 2008
division 1.3.2 (Parental respon#ity); and

(c) the ACAT; and
(d) the public advocate; and

(e) if the person has a guardian under tBeardianship and
Management of Property Act 199 1he guardian; and

(f) if the person has an attorney under Bmvers of Attorney
Act2006 the attorney; and

(g) if the person has a nominated pesdhe nominated person;
and

(h) if a health attorney is irolved in the treatment, care or support
of the perso@ the health attorney.

63 Treatment etc to be explainedd psychiatric treatment
order

(1) Before treatment, care or support is given to a person under a
psychiatric treatment order, the chief psychiatnsist explain to the
person,the nature and effects (including any side effects) of the
treatment, care or support.

(2) The explanation must be givena way that the person is most likely
to understand.
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Section 64

64

(1)

(2)

3)

Action if psychiatric treatment order no longer
appropriated no longer person in relation to whom ACAT
could make order

This section appliesdf

(a) a psychiatric treatment order is in force in relation to a person;
and

(b) the chief psychiatrist is satisfied tBat

(i) the person is no longer a person in relation to whom the
ACAT could make a psychiatric treatment order; or

(i) if a restriction order is also in force in relation to the
persom it is no longer necessary for the restriction order
to be in force.

Note 1 For the criteria for making a psychiatric treatment order, &eor the
criteria for making a restriction order with a psychiatric treatment order,
see H0.

Note 2 For principles that must be taken into account when exercising a function
under this At, see s 6.

The chief psychiatrist must take all reasonable steps to give notice
tod

(a) if the person has a caéethe carer; and
(b) if the person has a nominated pesdhe nominated person.
The notice must

(&) include the reasons why tlohief psychiatrist is satisfied of the
matter mentioned in subsection (1) (b); and

(b) ask whether the carer or nominated person is aware of any other
information that may be relevant to whether the psychiatric
treatment order or restriction order congsuo be appropriate
for the person; and
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Section 64

(c) state that, subject to consideration of any information given
under paragraph (b), the chief psychiatrist must tell the ACAT
and public advocate of the matter mentioned in
subsectior{l) (b) and the ACAT musteview the psychiatric
treatment order or restriction order; and

(d) tell the carer that the carer is entitled to do either or both of the
following:

(i) make a submission to the ACAT review of the psychiatric
treatment order or restriction order;

(i) apply to the ACAT to attend the hearing; and

(e) tell the nominated person that the nominated person is entitled
to make a submission to the ACAT review of the psychiatric
treatment order or restriction order.

Note If a form is approved under 73 for this provision, the form must be
used.

(4) If, having taken into account any information given under subsection
(3) (b), the chief psychiatrist is still satisfied of the matter mentioned
in subsection (1) (b), the chief psychiatrist must tell the ACAT and
the public advocate in writing ab@ut

@ the chief psychiatristdéds opinion,
opinion; and

(b) the details of any information given under subsection (3) (b).

Note The ACAT must review the order within 72 hours after beindfiediti
under this section (se€79 (3)).
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65 Powers in relation to psychiatric treatment order

(1) This section applies if a psychiatric treatment order has been made in
relation to a person aéd

(a) a restriction order has also been madeelation to the person
requiring the person to be detained at a stated place; or

(b) the chief psychiatrist makes a determination under
section62 (Role of chief psychiatrist psychiatric treatment
order)requiring the person to be admitted to an approved mental
health facility; or

(c) the person is detained at an approved mental health facility
under sectior7 (Contravention of mental health order).

(2) The chief psychiatrist méy
(a) detain the persoat an approved mental health facility; and
Note See 264 (Powers of search and seizure).

(b) subject the person to the minimum confinement or restraint that
is necessary and reasonablé to

(i) prevent the person from causing harm to themself or
someoe else; or

(i) ensure that the person remains in custody under the order;
and

(c) subject the person to involuntary seclusion if satisfied that it is
the only way in the circumstances to prevent the person from
causing harm to themself or someone eset

(d) determine that the person can be given leave from the facility.

Note For principles that must be taken into account when exercising a function
under this Act, see s 6.
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(3) If the chief psychiatrist subjects a person to involuntary seclusion, the
chief psychiatrist must ensure that the person is examined by a
relevant doctor of the relevant place at least once in edwjud
period for which the person is in seclusion.

(4) If the chief psychiatrist determines that a person be given medication
fort he treatment of the personds

mayo

(a) approve the giving by appropriately trained people of
medication prescribed by a doctor in accordance with the chief
psychiatristdéds determinati on;

(b) use, or authorise saune else to use, the force and assistance
that is necessary and reasonable to give the medictdrarb(e
giving of medication).

(5) If the chief psychiatrist subjects a person to restraint, involuntary
seclusion or forcible giving of medication, thaief psychiatrist

mus®

(@ enter in the personébés record
restraint, involuntary seclusion or forcible giving of medication;
and

(b) tell the public advocate in writing of the restraint, involuntary
seclusion or forcild giving of medication; and

(c) keep aregister of the restraint, involuntary seclusion or forcible
giving of medication.

(6) In this section:

relevant doctoy of a relevant place, means a person employed at the
place as a consultapsychiatrist, psychiatric registrar in consultation
with a consultant psychiatrist or another doctor in consultation with a
consultant psychiatrist.
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Part 5.5 Community care orders

66
1)

Community care order
This section applies &o
(a) a person asse=s under an assessment order; or

(b) a person in relation to whom an application for a mental health
order has been made under part 5.2; or

(c) aperson in relation to whom an application for a forensic mental
health order has been made under divisiar27 or

(d) a person required by a court to submit to the jurisdiction of the
ACAT under theCrimes Act part 13 or theCrimes Act 1914
(Cwlth), part 1B.

(2) The ACAT may make a community care order in relation to the

person i®
(a) the person has a mental disorder; and
(b) eithe®

(i) the person does not have decisiaking capaity to
consent to the treatment, care or support and refuses to
receive the treatment, care or support; or

(i) the person has decisimnaking capacity to consent to the
treatment, care or support, but refuses to consent; and

(c) the ACAT believes on rsanable grounds that, because of the
mental disorder, the persdn

(i) is doing, or is likely to do, serious harm to themself or
someone else; or

(i) is suffering, or is likely to suffer, serious mental or physical
deterioration; and
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(d)

(€)

(f)

(9)

(h)

in relation toa person mentioned in paragraph (b)d(ithe
ACAT is satisfied that the harm or deterioration, or likely harm
or deterioration, mentioned in paragraph (c) is of such a serious
nature that it outweighs the
and

the ACAT is satisfied that treatment, care or support is likely to
reduce the harm or deterioration, or likelihood of harm or
deterioration, mentioned in paragraph (c); and

the ACAT is satisfied that, in the circumstances, a psychiatric
treatment order stuld not be made; and

if an application has been made for a forensic mental health
orde® the ACAT is satisfied that a community care order
should be made instead; and

the ACAT is satisfied that the treatment, care or support to be
provided undethe community care order cannot be adequately
provided in another way that would involve less restriction of

the freedom of choice and movement of the person.

67 Content of community care order
(1) A community care order made in relation tpexson may state 1 or
more of the following:
(a) that the person is to be given treatment, care or support;
(b) that the person may be given medication for the treatment of the
personds ment al di sorder that
(c) that the pemn is to undertake a counselling, training,
therapeutic or rehabilitation program;
(d) that limits may be imposed on communication between the
person and other people.
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(2) A community care order may not include any requirement mentioned
in section69 (Content of restriction order made with community care
order etc).

(3) A community care order made in relation to a person dnust

(a) state that the person must comply with any determination made
under sectior/0 (Role of care coordinatdrcommunity care
order); and

(b) be accompanied by a statement about how the person meets the
criteria under sectiofi6 (2) (Community care order).

68 Criteria for making restriction order with community care
order

In addition to making a community care order in relatioa pzrson,
the ACAT may make a restriction order in relation to the person if it
believes on reasonable grounds dhat

@it iIs in the interests of the
of someone else or the public to do so; and

(b) the treatment,care or support to be provided under the
community care order cannot be adequately provided in another
way that would involve less restriction of the freedom of choice
and movement of the person.

69 Content of restriction order made with community care
order etc

(1) A restriction order made under sectiin relation to a person may
state either or both of the following:

() that the person must

(i) live (but not be detained) at a stated approved community
care facility or another stated place; or

(i) be detained at a stated approved community care facility;
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(2)

3)

70
1)

(2)

3)

(b) that the person must not approach a stated person or stated place
or undertake stated activities.

If the restriction order states that the person must be detained at a
stated appreed community care facility, the order may also state
whether the person may be granted leave from the facility.

The ACAT may, on application, grant leave to a person detained at a
stated approved community care facility (whether or not the order
includes a statement about leave).

Role of care coordinatord community care order

The care coordinator is responsible for coordinating the provision of
treatment, carer support for a person to whom a community care
order applies.

Within 5 working days after the day the order is made, the care
coordinator must determine, in writing, the times when and the place
where the person is required to attend to receive treatment, care or
support, or undertake a counselling, training, therapeutic or
rehabilitation program, in accordance with the order.

Note If a form is approved undery3for a determination, the form must be
used.

Before making a determination in relation to a person, the care
coordinatod

(@) must take all reasonable stepstmsult the following:
(i) the person;

(i) if the person is a chifileach person with parental
responsibility for the child under th@hildren and Young
People Act 200&8division1.3.2 (Parental responsibility);

(i) if the person has a guardian under @Ggardianship and
Management of Property Act 19 1he guardian;
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(iv) if the person has an attorneyder thePowers of Attorney
Act 200® the attorney;

(v) if the person has a caéethe carer;

(vi) if the person has a nominated pesdhe nominated
person;

(vil) if a health atbrney is involved in the treatment, care or
support of the pers@nthe health attorney;

(viii) if the person is a detainee, a person released on parole or
licence, or a person serving a commuifised sentende
thecorrections directegenera]

(ix) if the person is covered by a bail order that includes a
condition that the person accept supervision undeBafle
Act1992 section 25 (4) (e) or section 28Ahe director
gereralresponsible for the supervision of the person under
theBail Act1992

(x) if the person is a child covered by a bail order that includes
a condition that the childcaept supervision under tiBail
Act 1992 section 26 (& the CYP directogeneral,

(xi) if the person is a young detainee or a young offender
serving a communitybased sentendéethe CYP
directorgeneral and

(b) may consult any other service provider the care coordinator
considers relevant; and

(c) must take into account the views of the people consulted under
this section.

(4) After making a determingin in relation to a person, the care
coordinator must record whether the person was consultéd and

(@) ifthe person was consuli@dvh at t he per sonds

(b) if the person was not consultedhe reasons why.
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(5) The care coordinatomust, as gson as practicable after making a
determination, give a copy of the determinatiod to

(&) the person; and

(b) if the person is a chifil each person with parental responsibility
for the child under th€hildren and Young People Act 2008
division 1.3.2 (Parental responsibility); and

(c) the ACAT; and
(d) the public advocate; and

(e) if the person has a guardian under tBeardianship and
Management of Property Act 199 1he guardian; and

(f) if the person has an attorney under B@wers of Attorney
Act2006 the attorney; and

(g) if the person has a nominated pesdhe nominated person;
and

(h) if a health attorney is involved in the treatment, care or support
of the perso@ the health attorney.

71 Treatment etc to be explainedd community care order

(1) Before treatment, care or support is given to a person under a
community care order, the care coordinator must ensure that the
nature and effects (including any side effects) of the treatment, care
or support are explained to therson.

(2) The explanation must be givena way that the person is most likely
to understand.
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72

(1)

Action if community care order no longer appropriated
no longer person in relation to whom ACAT could make
order

This section appliesdf
(&) a commuity care order is in force in relation to a person; and
(b) the care coordinator forms the opinion that

() the person is no longer a person in relation to whom the
ACAT could make a community care order; or

(i) if a restriction order is also in force relation to the
persom it is no longer necessary for the restriction order
to be in force.

Note 1 For the criteria for making a community care order, sé6. sFor the
criteria for making a restriction order with a community care order, see
S68.

Note2 For principles that must be taken into account when exercising a function
under this Act, see s 6.

(2) The care coordinator must give written noticé to

(a) if the person has a caéethe carer; and

(b) if the person has a nominated pesdhe nominatd person.

(3) The notice must

(&) include the reasons why the care coordinator is satisfied of the
matter mentioned in subsection (1) (b); and

(b) ask whether the carer or nominated person is aware of any other
information that may be relevant to vther the community care
order or restriction order continues to be appropriate for the

person; and
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(c) state that, subject to consideration of any information given
under paragraph (b), the care coordinator must tell the ACAT
and public advocate of the e mentioned in
subsectior{1) (b) and this will lead to an ACAT review of the
community care order or restriction order; and

(d) tell the carer that the carer is entitled to do either or both of the
following:

(i) make a submission to the ACAT review of the community
care order or restriction order;

(i) apply to the ACAT to attend the hearing; and

(e) tell the nominated person that the nominated person is entitled
to make a submission to the ACAT review of tlmnenunity
care order or restriction order.

Note If a form is approved under 73 for this provision, the form must be
used.

(4) If, having taken into account any ormation given under
subsectior(3) (b), the care coordinator is still satisfied of thettara
mentioned in subsection (1) (b) the care coordinator must tell the
ACAT and the public advocate in writing abdut

@ the care coordinatordés opinion,
opinion; and
(b) the details of any information given under subsec{®) (b).

Note The ACAT must review the order within 72 hours after being notified
under this section (se€79 (3)).
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73

(1)

(2)

Powers in relation to community care order
This section appliesdf

(&) a community care order has been made in relation tosame
and

(b) eithed

(i) a restriction order has also been made in relation to the
person requiring the person to be detained at an approved
community care facility; or

(i) the care coordinator requires the person to be detained at
an approved commuryi care facility under
section77 (Contravention of mental health order).

The care coordinator may

(a) detain the person at the facility in the custody that the care
coordinator considers appropriate; and

Note See 264 (Powers of search and seizure

(b) subject the person to the minimum confinement or restraint that
is necessary and reasonabl@ to

(i) prevent the person from causing harm to themself or
someone else; or

(i) ensure that the person remains in custody under the order;
and

(c) subgct the person to involuntary seclusion if satisfied that it is
the only way in the circumstances to prevent the person from
causing harm to themself or someone else.

Note For principles that must be taken into account when exercising a function
underthis Act, see s 6.
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(3) If the care coordinator subjects a person to involuntary seclusion, the
care coordinator must ensure that the person is examined by a relevant
doctor of the approved community care facility at least once in each
4-hour period for with the person is in seclusion.

(4) If acommunity care order made in relation to a person authorises the
gi ving of medi cati on for t he treat
disorder, the care coordinator nday

(a) approve the giving by appropriately trained opke of
medication prescribed by a doctor in accordance with the order;
and

(b) use, or authorise someone else to use, the force and assistance
that is necessary and reasonable to give the medictdrarb(e
giving of medication).

(5) If the care coonthator subjects a person to restraint, involuntary
seclusion or the forcible giving of medication, the care coordinator

mus®

(@ enter in the personbs record the
restraint, involuntary seclusion or forcible giving of mediaatio
and

(b) tell the public advocate in writing of the restraint, involuntary
seclusion or forcible giving of medication; and

(c) keep aregister of the restraint, involuntary seclusion or forcible
giving of medication.

(6) In this section:

relevant doabr, of an approved community care facility, means a
person employed at the facility as a consultant psychiatrist,
psychiatric registrar in consultation with a consultant psychiatrist or
another doctor in consultation with a consultant psychiatrist.
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Part 5.6 Limits on communication under

mental health orders

74 Limits on communicationd mental health order
(1) This section appliesdf
(a) a mental health order is made in relation to a person; and

(b) the order states that a limit may be imposed on conuation
between the person and other people.

(2) The relevant official for the order may impose a Ilimit on
communication by the person with other peopde if

(a) the limit is consistent with the order; and

(b) therelevant official believes on reasona@feunds that the limit
IS necessary and reasonable to avoid prejudicing the
effectiveness of the personbds trese

(3) The relevant official must not impose a limit on communication by
the person with someone authorised under a tgrritaw to
communicate with the person.

(4) As soon as practicable after imposing a limit on communication by a
person, the relevant official must explamthe personin a way the
person is most likely to understand

(a) the nature of the limit; and
(b) the period for which the limit will be in effect; and
(c) the reason for imposing the limit.
(5) A limit must not be imposed for a period longer than 7 days.

(6) Subsection (5) does not prevent a further limit being imposed
immediately after thémit previously imposed ceases to be in effect.

(7) This section has effect despifart 3.1 (Rights in relation to
information and communicatiotut subject to sectionb.

page 76 Mental Health Act 2015 R10
Effective: 03/10/19-30/11/19 03/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Mental health orders Chapter 5
Limits on communication under mental health orders Part 5.6

Section 75

75

Offenced limits on communicationd mental health order

(1) A relevantofficial commits an offence d

(a) the relevant official imposes a limit on communication by a
person subject to a mental health order; and

(b) the relevant official does not ensure that the perbas
reasonable access to facilities and adequate apyrtto
contact the public advocate and tF

Maximum penalty: 20 penalty units.

(2) A relevant official commits an offencedif

(a) the relevant official imposes a limit on communication by a
person subject to a mental health order; and

(b)) t he public advocate or the person
official to give any reasonable assistance necessary to allow the
public advocate or lawyer to have access to the person; and

(c) the relevant official does not ensure that the assistamgeeis.

Maximum penalty: 50 penalty units.

(3) An offence against this section is a strict liability offence.
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Part 5.7 Duration, contravention and

review of mental health orders

76 Duration of mental health orders

Unless sooner revokad

(a) a psychiatic treatment order or community care order has effect
ford
(i) 6 months; or
(i) if a shorter period is stated in the o@le¢he shorter period;

and

(b) arestriction order has effect for
(i) 3 months; or
(ii) if a shorter period is stated in thede® the shorter period.

77 Contravention of mental health order
(1) This section appliesdf

(a) a mental health order is in force in relation to a person; and

(b) the person contravenes the order; and

(c) section78 (Contravention of mental healthhde©® absconding
from facility) does not apply to the contravention.

Examplesd contravention

1 failure to return from leave granted by chief psychiatrist

2 not attending mental health facility for treatment, care or support
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Section 77

(2)

3)

The relevant official for therder may

(a) within 7 days of the contravention, orally tell the person that
failure to comply with the order magsult in the person being
apprehended and taken to an approved mental health facility
approved community care facilitgr treatmentgcare or support;
and

(b) if the noncompliance continues after the taking of action under
paragraph (&) tell the person in writing that

(i) failure to comply witha psychiatric treatment order will
result in the person being apprehended and taken to an
approved mental health facilitgr

(i) failure to comply witha community care order will result
in the person being apprehended and taken tpamoeed
community care facilityor treatment, care or support; and

Note If a form is approved under2y 3for this provision, the form must
be used.

(c) if the noncompliance continues after the taking of action under
paragraph (@ require the person to be taken to an approved
mental health facilityor approved community cafecility to
ensure compliance with the order.

Note The chief psychiatrist may make a determination requiring a person to be
taken to a place for treatment, care or sugpsde %2 (Role of chief
psychiatrisd psychiatric treatment order).

If a persoris required to be detained under subsection (2) (c), a police
officer, authorised ambulance paramediecental health officer or
doctor may apprehend the person and take the person to an approved
mental health facilitypr approved community care facility

Note See s263 (Powers of entry and apprehension) an?l6d (Powers of
search and seizure).
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(4) If the relevant official requires the detention of a person under

78

(1)

(2)

subsectior{2) (c), the relevant official mustvithin 24 hours of the
person being detainedell the ACAT and the public advocate in
writingd

(&) the name of the person detained; and
(b) the reasons for requiring the detention; and

(c) the name and address of the approved mental health facility
approved community care facilityhere the person is detained,;
and

(d) if the mental health order includes a restriction order that
restricts the place where a person mustdlivéhether the
restriction order has been contravened.

Note The ACAT must revie/ the order within 72 hours after being notified
under this subsection (se&%(3)).

Contravention of mental health orderd absconding from
facility

This section appliesdf

(a) a mental health order is in force in relation to a person; and

(b) arestriction order or a determination requires the person to be
detained at an approved mental health facility or approved
community care facility; and

(c) the person absconds from the facility.

A police officer, authorised ambulance paramedigental health
officer or doctor may apprehend the person and take the person to an
approved mental health facility or approved community care facility.

Note See s263 (Powers of entry and apprehension) an2iéd (Powers of
search and seizure).
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3)

(4)

79
1)

(2)

3)

A police officer, authorised ambulance paramedmental health
officer or doctor who pprehends a person under this section must tell
the person the reason for the apprehension.

If a person is detained under this section the relevant official for the
order must within 12 hours of the person being detainiedl, the
ACAT and the public advocate in writifig

(@) the name of the person detained; and
(b) the reasons for requiring the detention; and

(c) the name and address of the approved mental healtiyfacil
approved community care facilityhere the person is detained.

Note The ACAT must review the order within 72 hours after being notified
under this subsection (se&%(3)).

Review of mental health order

The ACAT may review a mental healthder in force in relation to a
person on its own initiative.

Note For principles that must be taken into account when exercising a function
under this Act, see s 6.

The ACAT must review a mental health order in force in relation to
a person if the psro n , or the personds represe
review on the basis that the order, or part of the order, is no longer

required.

The ACAT must review each mental health order in force in relation
to a person within 7Bours if the ACATreceives notice in relation to
the person under any of the following:

(a) section 64 (Action if psychiatric treatment order no longer
appropriaté no longer person in relation to whom ACAT could
make order);
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(4)

(5)

(6)

(7)

(b) section 72 (Action if community care ordemo longer
appropriaté no longer person in relation to whom ACAT could
make order);

(c) section77 (4) (Contravention of mental health order) and the
notice indicates that a restriction order has been contravened;

(d) section 78 (4) (Contravention of meat health ordey
absconding from facility).

A review required under subsectiond3)
(a) may be conducted without a hearing; and

(b) may include consulting a person mentioned in sechibiil)
(Consultation by ACA® mental health order).

Note If the ACAT holds a hearing for the review188(1) (Notice of hearing)
does not apply (seel88(3)).

If the ACAT is satisfied that a person in relation to whom a
psychiatrictreatment order or community care order is in force is no
longer a person in rdian to whom the ACAT could make a
psychiatric treatment order or community care order, the ACAT must
revoke all the mental health orders in force in relation to the person.

In any other case, the ACAT may, if appropriate, do any of the
following:

(@ confirm, amend or revoke any of the mental health orders in
force inrelation to the person;

(b) make additional mental health orders in relation to the person;
(c) make an assessment order in relation to the person.

In this section:

representativeof a person, means any of the following:

() if the person has a guardian under tBeardianship and
Management of Property Act 1991he guardian;
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(b) if the personhas an attorney under thii&owers of Attorney
Act2006 the attorney;

(c) if the person has a nominated pe&dhe nominated person;
(d) aclose relative or close friend of thesmn;

(e) alegal representative of the person.
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Chapter 6 Emergency detention
80 Apprehension

(1) A police officeror authorised ambulance parameaiay apprehend
a person and take the person to an approved mental health facility if
thepolice officeror paramedic believes on smmable grounds that

(a) the persorhas a mental disorder or mental illnessg
(b) the person has attempted olikely to attempd
(i) suicide; or
(i) to inflict serious harm on the person or another person.

Note See s263 (Powers of entry and apprehension) angiéd (Powers of
search and seizure).

(2) A doctor or mental health officer may apprehend a personaded
the person to an approved mental health facility if the doctor or mental
health officer believes on reasonable ground$that

(a) the person has a mental disorder or mental illreess;

(b) eithe®
(i) the person requires immediate treatment, cargupport;
or
(i) the personés condition wil/l det

such an extent that the person would require immediate
treatment, care or support; and

(c) the person has refused to receive that treatment, care or support;
and

(d) detenton s necessary for t IsoEialprer sonobs
financial wellbeing, or for the protection of someone else or the
public; and
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81

3)

(1)

(2)

3)

(e) adequate treatment, care or support cannot be provided in a less
restrictive environment.

Note See s263 (Powers 6 entry and apprehension) and264 (Powers of
search and seizure).

The ACAT must, on application, review the decision of a doctor or
mental health officer under subsection (2) (b) (ii) within 2 working
days after the day the application is made.

Detention at approved mental health facility

If a person is taken to an approved mémalth facility under
section80or theCrimes Act section 309 (1) (a) (Assasent whether
emergency detention required), the person in charge of the facility
must detain the person at the facility.

If a doctor or mental health officer believes on reasonable grounds
that a person attending an approved mental health facidityr{tarily

or otherwise) is a person to whom sec{2) (a) to (e) applies, the
doctor or mental health officer may detain the person at the facility.

While a person is detained at a facility under subsection (1) or (2), the
person in charge dhe facility may

(a) keep the person in the custody that the person in charge
considers appropriate; and

(b) subject the person to the minimum confinement or restraint that
is necessary and reasonablé to

(i) prevent the person from causing harmtbemself or
someone else; or

(i) ensure that the person remains in custody.
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82 Copy of court order

A police officer or corrections officer who takes an accused person to
an approved mental health facility for examination undeCth@es

Act, section 309 (1) (a) must give the person in charge of the facility
a copy of the court order made under that section.

83 Statement of action taken

(1) A police officer, authorisedmbulance paramedic, doctor or mental
health officer who takes a person to an approved mental health facility
under sectiorBO must give the person in charge of the facility a
written statement containing a description of the action taken under
that sectia, including the following:

(a) the name and address (if known) of the person taken to the
facility;

(b) the date and time when the person was taken to the facility;
(c) detailed reasons for taking the action;

(d) thenature anextent of the force amssistance used to enter any
premises, or to apprehend the persontake the person to the
facility;

(e) thenature andextent of any restraininvoluntary seclusion or
forcible giving of medication useavhen apprehenithg the
personor taking the persn to the facility;

(f) anything else that happened when tperson was being
apprehended and taken to the facility that may have an effect on
the persods physical or mental health.

Examplesd par (f)
1 the person was subject to threats of violence froothem person
2 a package of white powder fell out

3 the person was in an agitated state and hit their head against the side of
the transport vehicle
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Section 84

(2)

84
(1)

(2)

3)

The person in charge of the apped mental health facility must
(@) enterthesat ement in the personds

(b) tell the public advocate in writing of any restraint, involuntary
seclusion or forcible giving of medication included in the
statement; and

(c) keeparegister ofanyrestraint, involuntary seclusion farcible
giving of medicatiorincluded in the statement

Initial examination at approved mental health facility

This section applies to a person (Bubject persohdetained at an
approved mental health facility under sectiin

The person in charge of the approved mental health facility must
ensure that a relevant doctor conducts an initial examination of the
subject person within 4 hours afier

(@) for a peson detained under secti@1 (1)d arriving at the
facility; or

(b) for a person detained under sectih(2)d being detained at
the facility.

However, the person in charge of the facility may continue to detain
the subject person if the person bedie on reasonable grounds that,
if the subject person is released without an initial examination

@ the subject personés health o
substantially at risk; or

(b) the subject person would do, or be likely to do, seriearm to
others; or

(c) the subject person would seriously endanger, or be likely to
seriously endanger, public safety.
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Section 84

(4) If the subject person continues to be detained under subsgjtion

(a) the person in charge of the approved mental headihity must
immediately tell the chief psychiatrist that the subject person has
been at the facility for 4 hours without an initial examination;
and

(b) the chief psychiatrist must arrange for an initial examination of
the subject person to be conductesl soon as possible and
within 2 hours of being told about the detention.

(5) If the subject person is not given an initial examination within the
time required under subsection (4) (b), the person in charge of the
approved mental health facility mast

() release the subject person; or

(b) if the subject person was taken to the approved mental health
facility under theCrimes Act section 309 (1) (a) (Assessment
whethe emergency detention requirédjelease the person into
the custody of a police officer; or

(c) if a court order requires the subject person to be detained at a
correctional centi@ release the subject person into the custody
of the corrections directageneral; or

(d) if a court order requires the subject person to be detained at a
detention plac@ release the subject person into the custody of
the CYP directogeneral.

(6) The person in charge of the approved mental health facility must tell
the public a@vocate, in writing, about any failure to give a subject
person an initial examination within the time required under
subsection (2) or (4) (b) and the reasons for the failure.
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(7)

85
1)

In this section:

initial examination mean$

(a) examining the subject pgn in person; and

(b) considering the observations arising from the examination; and

(c) considering any other reliable and relevant information about

A

the subject personds condition.

relevant doctoyof an approved mental health facility, means agrers
employed at the facility as a consultant psychiatrist, a psychiatric
registrar in consultation with a consultant psychiatrist or another
doctor in consultation with a consultant psychiatrist.

Authorisation of involuntary detention

A doctor may authorise thevoluntary detention and treatment, care
or supportof a person at an approved mental health facility for a
period not exceeding 3 days$ if

(a) the doctor has conducted an initial examination of the person
under sectior84 and,on the basis of that examination and any
other information the doctor is given, has reasonable grounds for
believing thad

(i) the person requires immediate treatment, care or support;
and

(i) the person has refused to receive that treatment, care or
support; and

(i) detention is necessary for
social or financial wellbeing, or for the protection of
someone else or the public; and

(iv) adequate treatment, care or support cannot be provided in
a less restrictive envirorent; and
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Section 86

(b) another doctor has also examined the person and, on the basis of
that examination and any other information the doctor is given,
also has reasonable grounds for believing the matters mentioned
in paragraph (a) (i) to (iv).

(2) Before the endf the 3day period of detention, the chief psychiatrist
may apply to the ACAT to extend the period of detention if the chief
psychiatrist believes on reasonable grounds that the person continues
to meet the criteria mentioned in subsection (1) (a) (Mo

(3) If an application is made under subsection (2), the ACAT may order
that the period of detention be extended by the period, not longer than
11 days, stated in the order.

(4) A person may apply to the ACAT for the review of involuntary
detentionunder this section.

(5) If an application is made under subsection (4), the ACAT must
conduct the review within 2 working days after the day the
application is made.

(6) The ACAT may consider an application under subsection (2) or (4)
without holding ahearing.

Note If the ACAT holds a hearing for the application188 (1) (Notice of
hearing) does not apply (se&&3(3)).

86 Medical examination of detained person

(1) The person in charge of an approved mental health facility must
ensure that a person detained at the facility under se@%i@h) is
givend
(&) athorough physical examination by a doctor; and
(b) athorough psychiatric examination by a person emplayéte

facility as a consultant psychiatrist, a psychiatric registrar in

consultation with a consultant psychiatrist or another doctor in
consultation with a consultant psychiatrist.
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87

(2)

3)

(4)

The examination must, as far as reasonably practicable, be cahducte
within 24 hours of the person being detained at the mental health
facility.

The examination must not be conducted by a doctor who conducted
the initial examination of the person under sec8dn

However, a thorough examination mentioned insgghion (1) (a)
or (b) is notrequired if the chief psychiatrist is satisfied on reasonable
grounds that

(@) a doctor or psychiatrist recently gave the person such an
examination; and

(b) the examination provides sufficient relevant information about
the current physical or psychiatric condition of the person.

Notification of Magistrates Court about emergency
detention or release from emergency detention

(1) The person in charge of an approved mental health facilits®

(@) notify the Magistrates Court of the results of an examination
conducted by a doctor under an order underGhees Act
section 309 (1); and

(b) if, after examination by the doctbr

(i) the person is to be detained for treatmeate or suppodt
ensure that the person is detained for the purposes of
receiving that treatmentare or supporgr

(i) the person is at to be detained for treatment, care or
support or is to be relesed after being detain@delease
the person into the custody of a police officer.
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(2) If the person is detained at the facility under se@ibor section85,

88
1)

(2)

the person icharge of the facility mustotify the court of the reasons
for the detention.

Note If a form is approved under 73 for this provision, the form must be
used.

Treatment during detention

While a person is detained at a mental health facility under s&Sjon
the persn in charge of the facility

(&) may keep the person ithe custody that the person in charge
considers appropriate; and

(b) may subject the person to the minimum confinement or restraint
that is necessary and reasonabée to

(i) prevent the person from causing harm to themself or
someone else; or

(i) ensureghat the person remains in custody; and

(c) maysubject the person to involuntary seclusion if satisfied that
it is the only way in the circumstances to prevent the person from
causing harm to themself or someone else; and

(d) must ensure that any treant, care or support administered to
the person is the minimum necessary to prevent any immediate
and substantial risk of the person detained causing harm to
themself or someone else.

Note Special provisions apply for the emergency administration of
electoconvulsive therapy (sel60).

Subsection (1jc) does not apply if a person has a mental illness for
which, in the opinion of a psychiatrist, the most appropriate treatment
is long acting medication.
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Section 89

3)

(4)

(5)

89
1)

In deciding whether to administer long @y medication, the
psychiatristmust take into account the likely deterioration in the
per sonds c ondiaftertlee psycka tt rhexaming@sond a y s
of the person.

If a doctor believes on reasonable grounds that the detained person
should be given medication for t
disorder or mental iliness, the doctor rday

(a) approve the giving by appropriately trained people of
medication prescribed by or under the authority of the doctor;
and

(b) use, or authise someone else to use, the force and assistance
that is necessary and reasonable to give the medictdrarb(e
giving of medication).

If the detained person is subjected to confinement, restraint,
involuntary seclusion or forcible giving ofiedication, the person in
charge of the facility muét

(@ enter in the detained personds
for the confinement, restraint, involuntary seclusion or forcible
giving of medication; and

(b) tell the public advocate in writg of the restraint, involuntary
seclusion or forcible giving of medication; and

(c) keep aregister of the restraint, involuntary seclusion or forcible
giving of medication.
Notification of certain people about detention

A doctor must, within 12hours after authorising the involuntary
detention of a person under sect&®) give the required information
about the detention to the public advocate and the ACAT.

Maximum penalty: 5 penalty units.
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(2) A doctor or mental health officer must also, asrsas practicable
after authorising the involuntary detention of a person under
section81 or sectiorB5, take all reasonable steps to give the required
information about the detention to the following:

(a) ifthe person is a chifil each person with pareitresponsibility
for the child under th€hildren and Young People Act 2008
division 1.3.2 (Parental responsibility);

(b) if the person has a guardian under tBeardianship and
Management of Property Act 1991he guardian;

(c) if the person has an attorney under P@wers of Attoray
Act2006 the attorney;

(d) if the person has a nominated pedhe nominated person;

(e) if a health attorney is involved in the treatment, care or support
of the persod@ the health attorney.

Maximum penalty: 5 penalty units.

(3) The ACAT must, assoon as practicable after ordering under
section85 (3) that a period of detention be extended, take all
reasonable steps to give the required information about the detention
to the people mentioned in subsection (2) (a) to (e).

(4) Subsection (5) applia§ despite the doctor, mental health officer or
ACAT taking all reasonable steps to give the required information
about the detention under subsection (2) or (3), any of the following
circumstances happens:

() the required information is not given toyene;

(b) the detained person is a child and the required information is not
given to a person with parental responsibility for the child,;

(c) the detained person is an adult who has a guardian under the
Guardianship and Management of Property Act 188il the
required information is not given to the guardian;
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Section 90

(d) the detained person has an enduring power of attorney under the
Powers of Attorney A@006 and appears to have impaired
decisionmaking capacity within the meaning of that Act, and
the required information is not given to the attorney.

(5) The doctor, mental health officer or ACAT must tell the public
advocaté

(a) of the circumstance mentioned in subsection (4); and

(b) for subsection (4) (b), (c) or @)who (if anyone) theequired
information about the detention was given to.

(6) The person in charge of a mental health facility where a person is
detained under sectid1 or section85 must ensure that the person
has adequatepportunity and assistance to notyelativeor friend
of the personds detention.

(7) In this section:
required informationabout the detention of a person meéans
@ the personds name; and
(b) the reasons for authorising the detention; and

(c) the name and address of the approved mental hesdilityf
where the person is being detained.

90 Offenced communication during detention
(1) A person commits an offenceif
(a) the person is in charge of a mental health facility; and

(b) a person (theetained persohis detained at the facility; and
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(c) the person does not ensure that, during the detention, the
detained person has reasonable access to facilities, and adequate
opportunity, to contact the public advocate and the detained
personbds | awyer.

Maximum penalty: 20 penalty units.
(2) A personcommits an offence d
(a) the person is in charge of a mental health facility; and
(b) a person (theetained persohis detained at the facility; and

(co the public advocate or the det ai
person to give any reasonable assise necessary to allow the
public advocate or lawyer to have access to the detained person;
and

(d) the person does not ensure that the assistance is given.
Maximum penalty: 50 penalty units.

(3) An offence against this section is a strict liabilitjeoice.

91 Order for release

(1) If a relevant entity is satisfied that the detention of a person under
section 85 is no longer justified, the entity must, as soon as
practicable, order the release of the person before the period of
detention authorised under that subsectixjires.

(2) However, if the person detained under sed@idis an accused person
to whom an order under tli&imes Act section309(1) (Assessment
whether emergency detention requiregplies, the relevant entity
must, as soon as practiéapnotify the person in charge of an
approved mental health facility if satisfied that the detention of the
person is no longer justified.
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Section 92

3)

92
1)

(2)

In this section:

relevant entitymean$

(a) adoctor who examined the person under se@wror
(b) the chef psychiatrist; or

(c) the ACAT.

Duty to release

A person in charge of an approved mental health faaiigtensue
that a person detained at flaeility under sectio850

(a) isreleased in accordance with an order under segiioor

(b) if no orderunder sectior®1 is made and subject to any other
order of the ACA®D is released at thend of the period of
detention authorised under sect&m

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.

If the person in chge of an approved mental health facility is notified
under section91 (2), the person mustas soon as practicable,
discharge the person to whom the notification relates into the custody
of a police officer.
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Section 93

Chapter 7 Forensic mental health

Part 7.1 Forensic mental health orders
Division 7.1.1 Preliminary

93 Definitionsd pt 7.1

In this part:
relevant official, for a forensic mental health order, mae&ans

(@) for a forensic psychiatric treatment orddhe chief
psychiatrist; or

(b) for a forensic community care ordethe care coordinator.

relevant person for a forensic mental health order application
mean$

(@) for a forensic psychiatric treatment orddahe chief
psychiatrist; and

(b) for a forensic community care ordern persorwho can make
the statement required under section 94 (3) (a) for the
application.

Division 7.1.2 Application for forensic mental health

94

(1)

orders

Applications for forensic mental health ordersd detainees
etc

This section applies to any of the followifasubject persop
(a) a detainee;
(b) a person serving a communibyased sentence;

(c) a person released on parole;
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(2)

3)

(d) a person released on licence under @memes (Sentence
Administration) Act 2005section 299;

(e) ayoung detainee;
() ayoung offender;

(g) a person covered by a bail order that includes a condition that
the person accept supervision under thail Act 1992
section25 (4) (e), section 25A or section 26 (2).

A relevant person may apply to the ACAT for a forensic mental health
order in relation to a subject person if the relevant person believes on
reasonable groundbkat the subject person is a person in relation to
whom the ACAT could reasonably make an order under set@ibn
(Forensic psychiatric treatment order) or secfi6B (Forensic
community care order).

The application must incluée

(a) awritten statment by the relevant person addressing the criteria
the ACAT must consider in making an order under sedtiiih
(Forensic psychiatric treatment order) or seclif8 (Forensic
community care order); and

(b) a plan setting out the proposed treatment, cageipport of the
subject person.

95 Relevant person to tell ACAT of risks
(1) This section appliesaf
(a) a relevant person applies to the ACAT for a forensic mental
health order for a person; and
(b) the relevant person believesmasonable grounds that anything
to do with the application process is likely to substantially
increasé
) the risk to the personds heal
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Section 96
(i) the risk of serious harm to others.
(2) The application must state
(@ therelevanper sonés belief about t he
risk; and

(b) the basis for the belief.

Division 7.1.3 Making forensic mental health

96

(1)

(2)

97

ordersd preliminary matters

ACAT must consider assessmentd forensic mental health
order

Before making a forensic ental health order in relation to a person,
the ACAT must considér

(@) an assessment of the person conducted under an assessment
order; or

(b) another assessment of the person that the ACAT considers
appropriate.

In considering an assessment, t@AX must take into account how
recently the assessment was conducted.

Consultation by ACATO forensic mental health order

Before making a forensic mental health order in relation to a person,
the ACAT must, as far as practicable, corgsult

(a) ifthe persnis a child each person with parental responsibility
for the child under th€hildren and Young People Act 2008
division 1.3.2 (Parental responsibility); and

(b) if the person As a guardian under th8uardianship and
Management of Property Act 199 the guardian; and

(c) if the person has an attorney under Bewers of Attorney
Act20069 the attorney; and
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Section 98

98

99

(1)

(d)

(€)

(f)

(@)

(h)

if the person has a nominated pe&dhe nominated person;
and

if a health attorney is involved in the treatment care or support
of the perso@ the health attorney; and

if the chief psychiatrist or cateoordinator is likely to be
responsible for providing the treatment, care or support
proposed to be orderédhe chief psychiatrist or
carecoordinator; and

if the person is a detainee, a person serving a comrroastd
sentence, a person released on parole, or a person released on
licence under th€rimes (Sentence Administration) Act 2005
section299 the corrections directegeneral and the
directorgeneral responsible for theCrimes (Sentence
Administration) Act 2005and

if the person is a young detainee or a young offender serving a
communitybased sentendethe CYP directorgeneral.

ACAT must hold hearingd forensic mental health order

Before making a forensic mental health order in relation to a person,
the ACAT must hold a hearing into the matter.

What ACAT must take into accountd forensic mental
health order

In making a forensic mental health orderelation to a person, the
ACAT must take into account the following:

(a) a plan for the proposed treatment, care or support of the person,

(b)

mentioned in sectiof4 (3);

the views and wishes of the person, so far as they can be found
out;
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(c) if an advance agreement or advance consent direction is in force

in relationtohe persodt he personds wishes 1in
personds treatment, care or suppo
direction;

(d) the views of the people responsible for the-ttagay care of
the person, so far as those views are made known to the ACAT;

(e) the views of each person appearing at the proceeding;

(f) if the proceeding is on a forensic mental health order for which
there is a registered affected person for an offence committed or
alleged to have been committed by the pedsany statement
by the registered affected person;

(g) the views of each person consulted under sectdn
(Consultation by ACA® forensic mental health order);

(h) that any restrictions placed on the person should be the
minimum necessary for the safe and effective carleeoperson
and protection of public safety;

(i) any alternative treatment, care or support available, incléding
(i) the purpose of the treatment, care or support; and

(i) the benefits likely to be derived by the person from the
treatment, care or supgipand

(i) the distress, discomfort, risks, side effects or other
disadvantages associated with the treatment, care or
support;

() any relevant medical history of the person;

(k) for a person required by a court to submit to the jurisdiction of
the ACAT under th€rimes Act part 13 or th€rimes Actl914
(Cwlth), part 1B

(i) the nature and circumstances of the alleged offence or the
offence in relation to which the person is charged; and
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(i) the nature and extent of the p
mental disrder and the effect it is likely to have on the
personds behaviour in the futur e

(i) whether, if the person is not detaided

(A) the personds health or safety
substantially at risk; or

(B) the person is likely to do sertis harm to others;

(I) if the proceeding is on a forensic mental health order for which
there is a registered affected person for the offence committed
or alleged to have been committed by the subject pérdom
views of the victims of crime commissioner

(m) anything else prescribed by regulation.

Note For principles that must be taken into account when exercising a function
under this Act, see s 6.

(2) Before the ACAT makes a forensic mental health order for the
provision of particulatreatment, care or support at a stated facility or
by a stated person, the ACAT must be satisfied that the treatment,
care or support can be provided at the stated facility or by the stated
person.

(3) The ACAT may ask the relevant person to provide mgtion on the
options that the relevant person considers are appropriate for the
provision of particular treatment, care or support under the proposed
forensic mental health order.

(4) The relevant person must respond to the ACAT within 7 days after
receving a request under subsection (3), or any longer time allowed
by the ACAT.

100 ACAT must not order particular treatment, care or
supportd forensic mental health order

In making a forensic mental health order in relation to a person, the
ACAT must not ordea particular form of treatment, care or support.
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Section 101

Division 7.1.4 Forensic psychiatric treatment orders

101 Forensic psychiatric treatment order
(1) This section applies &

(a) a detainee or a person serving a commtoéyed sentence
assessed under assessment order; or

(b) a person referred to the ACAT for a forensic mental health order
under division 7.1.2; or

(c) a person required by a court to submit to the jurisdiction of the
ACAT under theCrimes Act partl3 or theCrimes Act 1914
(Cwilth), part 1B.

(2) The ACAT may make a forensic psychiatric treatment order in
relationto the person &

(a) the person has a mental illness; and

(b) the ACAT believes on reasonable grounds that, because of the
mental illness, the persén

(i) is doing, or is likely to do, serious harm to themself or
someone else; or

(i) is suffering, ois likely to suffer, serious mental or physical
deterioration; and

(c) the ACAT believes on reasonable grounds that, because of the
mental illness, the person has seriously endangered, is seriously
endangering, or is likely to seriously endanger, pusdfety;
and

(d) the ACAT is satisfied that psychiatric treatment, care or support
is likely tod

(i) reduce the harm, deterioration or endangerment, or the
likelihood of harm, deterioration or endangerment,
mentioned in paragragb) or (c); or
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102
1)
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Forensic psychiatric treatment orders Division 7.1.4
Section 102
@) resul t i n an I mpr ovement i n

condition; and

(e) the ACAT is satisfied that, in the circumstances, a mental health
order should not be made; and

Note For the making of a mental health order see ch 5.

(f) the ACAT is satisfied that the treatment, care or support to be
provided under the forensic psychiatric treatment order cannot
be adequately provided in another way that would involve less
restriction of the freedom of choice and movement of the person.

In making a forensic psychiatric treatment order in relation to a
per son, the ACAT is not required
decisionmaking capacity.

Content of forensic psychiatric treatment order

A forensic psychiatric treatmentd®r made in relation to a person
may state 1 or more of the following:

(&) an approved mental health facility to which the person may be
taken;

(b) that the person must do either or both of the following:

() undergo psychiatric treatment, care or suppother than
electroconvulsive therapy or psychiatric surgery;

(i) undertake a counselling, training, therapeutic or
rehabilitation program;

(c) that limits may be imposed on communication between the
person and other people;

(d) that the person mt&
() live (but not be detained) at a stated place; or

(i) be detained at a stated approved mental health facility;
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Division 7.1.4  Forensic psychiatric treatment orders
Section 103

(e) that the person must not approach a stated person or stated place
or undertake stated activities.

(2) A forensic psychiatric trement order made in relation to a person
mus®

(a) state that the person must comply with any determination made
under section103 (Role of chief psychiatriét forensic
psychiatric treatment order); and

(b) be accompanied by a statement about how th@pengets the
criteria under sectioh01(2) (Forensic psychiatric treatment
order).

103 Role of chief psychiatristd forensic psychiatric treatment
order

(1) The chief psychiatrist is responsible for the treatment, care or support
of a person in relation iwhom a forensic psychiatric treatment order
is in force.

(2) Within 5 working days after the day the order is made, the chief
psychiatrist must determine, in writiég

(@) whether the person requires admissioramoapproved mental
health facility to reeive treatment, care or support under the
order and, if so, whether the person can be given leave from the
facility; and

(b) for a person living in the commundythe times when and the
place where the person is required to attend to receive treatment,
care or support, in accordance with the order; and

(c) the nature of the psychiatric treatment, care or support to be
given to the person.

Note 1 The power to make an instrument includes the power to amend or repeal
the instrument (seleegislation Act s46).

Note2 If a form is approved under273for a determination, the form must be
used.
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(3) If the chief psychiatrist forms a belief on reasonable grounds that a
person subject to a forensic psychiatric treatment order who is living
in the community requires admissiondn approved mental health
facility to receive treatment, care or supportemithe orderthe chief
psychiatrist may determine, in writiéig

(a) the approved mental health facility that the person is to be
admitted to; and

(b) the nature of the psychiatric treatment to be given to the person;
and

(c) whether the person can be/gn leave from the facility.

Note If a form is approved under2/3for a determination, the form must be
used.

(4) For subsection (2) (b) or (3) (c), the chief psychiatrist must not
determine psychiatric treatment, care or support that has, or is likely
to have, the effect of subjecting the person to whom it is given to
undue stress or deprivation, having regard to the benefit likely to
result from the treatment, care or support.

(5) The chief psychiatrist must also determine, in writing, the place
wherethe person must livedf

(a) the forensic psychiatric treatment order does not state that the
person live at a stated place; and

(b) the chief psychiatrist considers that the person should live at a
place other than the place where the person usuadly. li

(6) Before making a determination in relation to a person, the chief
psychiatrist mugt

(a) take all reasonable steps to consult the following:

(i) the person;
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(ii)

(iii)

(iv)

(V)

(vi)

(vii)

(viii)

(ix)

()

if the person is a chiftleach person with parental
responsibility for the child under th@hildren and Young
People Act 200&division 1.3.2 (Parental responsibility);

if the person has a guardian under theardianship and
Management of Property Act 1991he guardian;

if the person has an attorney under Rosvers of Attorney
Act 200® the attorney;

if the person has a nominated pe&dhe nominated
person;

if a health attorney is involved in the treatment, care or
support of the pers@nthe health attorney;

if the person is a detainee, a person released on parole or
licence, or a person serving a commuifised sentende
thecorrections directegenera]

if the person is covered by a bail order that includes a
condition that the person accept supgion under th&ail
Act1992 section 25 (4) (e) or section 28Ahe
directorgeneral responsible for the supervision of the
person under thBail Act1992

if the person is a child covered by a bail order that includes
a condition that the child accept supervision undeBtike
Act 1992 section 26 (3 the CYP directogeneral,

if the person is a young detainee or a young offender
serving a communitpased sentendethe CYP
directorgeneral and

(b) take into account the views of the people condulteder this
section.

(7) After making a determination in relation to a person, theef
psychiatrisimust record whether the person was consulted and

(@) ifthe person was consuli@dvh at t he per sonds
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104

105

(8)

(1)

(2)

(1)

(b) if the person was naonsulte® the reasons why.

The chief psychiatrist must, as soon as practicable after making a
determination, give a copy of the determinatiod to

(a) the people mentioned in subsection (6) (a); and
(b) the ACAT; and

(c) the public advocate.

Treatment etc to be explainedd forensic psychiatric
treatment order

Before treatment, care or support is given to a person under a forensic
psychiatric treatment order, the chief psychiatrist must explain to the
person the nature and effects (including ande effects) of the
treatment, care or support.

The explanation must be givena way that the person is most likely
to understand.

Action if forensic psychiatric treatment order no longer
appropriated no longer person in relation to whom ACAT
could make order

This section appliesdf

(a) a forensic psychiatric treatment order is in force in relation to a
person; and

(b) the chief psychiatrist forms the opinion that the person is no
longer a person in relation to whom the ACAT could make
forensic psychiatric treatment order.

Note 1 For the criteria for making a forensic psychiatric treatment order,
see sl01

Note 2 For principles that must be taken into account when exercising a
function under this Act, see s 6.
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(2) The chief psychiaist must give written notice to the following
(thenotified peoplé:

(@)
(b)
(©)

(d)

(€)

(f)

if the person has a caéethe carer;
if the person has a nominated pe&dhe nominated person;

if the person is covered by a bail order that includes a condition
that the person accept supervision under Bag Act 1992
section 25 (4) (e), section 25A or section 260d(®)e
directorgeneral responsible for the supervision of the person
under theBail Act 1992

if the person is a detainee, a person on parole or licence, or a
person serving a communibased sentenéethe corrections
directorgeneral,

if the person is a young detainee or a young offender serving a
communitybased sentendethe CYP directoigeneral;

if the person is a chiftl each person with parental responsibility
for the persorunder theChildren and Young People Act 2008
division 1.3.2 (Parental responsibility).

(3) The notice musgt

(@)

(b)

(€)

include the reasons why the chief psychiatristaigsfied of the
matter mentioned in subsection (1) (b); and

ask whetherthe notified people areaware of any other
information that may be relevant to whether the forensic
psychiatric treatment order continues to be appropriate for the
person; and

state that, subject to consideration of any information given
under paragraph (b), the chief psychiatrist must tell the ACAT
and public advocate of the matter mentioned in
subsectior{l) (b) and this will lead to an ACAT review of the
forensic psychiaic treatment order; and
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(d) tell the carer that the carer is entitled to do either or both of the
following:

(i) make a submission to the ACAT review of the forensic
psychiatric treatment order;

(i) apply to the ACAT to attend the hearing; and

(e) tell the other notified people that they amstitled to make a
submission to the ACAT review of the forensic psychiatric
treatment order.

Note If a form is approved under 73 for this provision, the form must be
used.

(4) If, having taken into accountng information given under
subsectior(3) (b), the chief psychiatrist is still satisfied of the matter
mentioned in subsection (1) (b) the chief psychiatrist must tell the
ACAT and the public advocate in writing abdut

@ the <chief p s vy, énbludiag thei reasodssfor thep i ni o n
opinion; and

(b) the details of any information given under subsection (3) (b).

Note The ACAT must review the order within 10 days after being notified
under this section (se€l26(3)).

106 Action if forensic psychiatric treatment order no longer
appropriated no longer necessary to detain person

(1) This section appliesaf

(a) a forensic psychiatric treatment order is in force in relation to a
person; and

(b) the forensic psychiatric treatment order requires the péodom
detained at an approved mental health facility; and

(c) the chief psychiatrist forms the opinion that it is no longer
necessary for the person to be detained.
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(2) The chief psychiatrist must give written notice to the following
(thenotified peopé):

(a) if the person has a caéethe carer;
(b) if the person has a nominated pedhe nominated person;

(c) if the person is covered by a bail order that includes a condition
that the person accept supervision under Bag Act 1992
section 25 (4) (e), section 25A or section 260d(®)e
directorgeneral responsible for the supervision of the person
under theBail Act 1992

(d) if the person is a detainee, a person on parole or licence, or a
person serving a communibased sentendethe corrections
directorgeneral,

(e) if the person is a young detainee or a young offender serving a
communitybased senterd the CYP directoigeneral;

(f) ifthe person is a chifil each person with parental responsibility
for the person under thehildren and Young People Act 2008
division 1.3.2 (Parental responsibility).

(3) The notice musgt

(&) include the reasons why the chief psychiatrist is satisfied of the
matter mentned in subsection (1) (c); and

(b) ask whetherthe notified people areaware of any other
information that may be relevant to whether the detention under
the forensic psychiatric treatment order continues to be
appropriate for the person; and

(c) statethat, subject to consideration of any information given
under paragraph (b), the chief psychiatrist must tell the ACAT
and public advocate of the matter mentioned in
subsectior{l) (c) and this will lead to an ACAT review of the
detention under forensic yshiatric treatment order; and
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(d) tell the carer that the carer is entitled to do either or both of the
following:

(i) make a submission to the ACAT review of the forensic
psychiatric treatment order;

(i) apply to the ACAT to attend the hearing; and

(e) tell the other notified people that they amstitled to make a
submission to the ACAT review of the forensic psychiatric
treatment order.

Note 1 For principles that must be taken into account when exercising a function
under this Act, see s 6.

Note2 If a form is approved underZ73for this provision, the form must be
used.

(4) If, having taken into account any @rMmation given under
subsectior(3) (b), the chief psychiatrist is still satisfied of the matter
mentioned in subsection (1) (c) thelethpsychiatrist must tell the
ACAT and the public advocate in writing abdut

@ the <chief psychiatristéds opinion,
opinion; and

(b) the details of any information given under subsection (3) (b).

Note The ACAT must review th order within 10 days after being notified
under this section (se€l26(3)).

107 Powers in relation to forensic psychiatric treatment order
(1) This section appliesdf

(a) aforensic psychiatric treatment order has been made in relation
to aperson; and

(b) eithed

(i) the order requires the person to be detained at an approved
mental health facility; or
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(i) the chief psychiatrist has made a determination under
section 103 (Role of chief psychiatriétforensic
psychiatric treatment order)equiring detention at an
approved mental health facility.
(2) The chief psychiatrist méy

3)

(a) detain the person at an approved mental health facility; and

Note See 263 (Powers of entry and apprehension) arb4 (Powers
of search and seizure).

(b) subject the person to the minimum confinement or restraint that
is necessary and reasonablé to

(i) prevent the person from causing harm to themself or
someone else; or

(i) ensure that the person remains in custoayer the order;
and

(c) subject the person to involuntary seclusion if satisfied that it is
the only way in the circumstances to prevent the person from
causing harm to themself or someone else; and

(d) determine that the person can be given leave thanfiacility.

Note For principles that must be taken into account when exercising a function
under this Act, see s 6.

If the chief psychiatrist subjects a person to involuntary seclusion, the
chief psychiatrist must ensure that the person is exaniyed
relevant doctor of the approved mental health facility at least once in
each 4hour period for which the person is in seclusion.

(4) If the chief psychiatrist determines that a person be given medication
for the treat ment ssfthechetpsyphtatrigs onds me
mayo
(a) approve the giving by appropriately trained people of
medication prescribed by a doctor in accordance with the chief
psychiatristoés determination; and
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(b) use, or authorise someone else to use, the force and assistance
that is necessary and reasonable to give the medictdraible
giving of medication).

(5) If the chief psychiatrist subjects a person to restraint, involuntary
seclusion or forcible giving of medication, the chief psychiatrist
mus®

(@ enterintheper sondés record the fact
restraint, involuntary seclusion or forcible giving of medication;
and

(b) tell the public advocate in writing of the restraint, involuntary
seclusion or forcible giving of medication; and

(c) keep argister of the restraint, involuntary seclusion or forcible
giving of medication.

(6) In this section:

relevant doctoy of a relevant place, means a person employed at the
place as a consultant psychiatrist, psychiatric registrar in consultation
with a corsultant psychiatrist or another doctor in consultation with a
consultant psychiatrist.

Division 7.1.5 Forensic community care orders

108 Forensic community care order
(1) This section applies &

(a) a detainee or person serving cammunitybased sentence
assessed under an assessment order; or

(b) a person referred to the ACAT for a forensic mental health order
under division 7.1.2; or

(c) a person required by a court to submit to the jurisdiction of the
ACAT under theCrimes Act partl3 or theCrimes Act 1914
(Cwilth), part 1B.
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(2) The ACAT may make a forertscommunity care order in relation to
the person &

(a) the person has a mental disorder; and

(b) the ACAT believes on reasonable grounds that, because of the
mental disorder, the persdn

(i) is doing, or is likely to do, serious harm to themself or
sameone else; or

(i) is suffering, or is likely to suffer, serious mental or physical
deterioration; and

(c) the ACAT believes on reasonable grounds that, because of the
mental disorder, the person has seriously endangered, is
seriously endangering, o likely to seriously endanger, public
safety; and

(d) the ACAT is satisfied that treatment, care or support is likely to
reduce the harm, deterioration or endangerment, or the
likelihood of harm deterioration or endangerment, mentioned in
paragraph (b)mo(c); and

(e) the ACAT is satisfied that, in the circumstances, a forensic
psychiatric treatment order should not be made; and

(f) the ACAT is satisfied that, in the circumstances, a mental health
order should not be made; and

(g) the ACAT is satisfiedhat the treatment, care or support to be
provided under the forensic community care order cannot be
adequately provided in another way that would involve less
restriction of the freedom of choice and movement of the person.

(3) In making a forensic comunity care order in relation to a person, the
ACAT i s not required t o t ake i nt
decisionmakingcapacity.
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109

Content of forensic community care order

(1) A forensic community care order made in relation to a person may

state 1 or rare of the following:
(a) that the person is to be given treatment, care or support;

(b) that the person may be given medication for the treatment of the
personds mental disorder that

(c) that the person is to undertake aumselling, training,
therapeutic or rehabilitation program;

(d) that limits may be imposed on communication between the
person and other people;

(e) that the person must

(i) live (but not be detained) at a stated approved community
care facility or anther stated place; or

(i) be detained at a stated community care facility;

(f) that the person must not approach a stated person or stated place
or undertake stated activities.

(2) A forensic community care order made in relation to a perasb

(a) state that the person must comply with any determination made
under section110 (Role of care coordinatérforensic
community care order); and

(b) be accompanied by a statement about how the person meets the
criteria under sectioh08(2) (Forersic community care order).
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110

(1)

(2)

3)

(4)

Role of care coordinatord forensic community care order

The care coordinator is responsible for coordinating the provision of
treatment, care or support for a person in relation to whom a forensic
community carerder is in force.

Within 5 working days after the day the forensic community care
order is made, the care coordinator must determine, in writing, the
times when and the place where the person is required to attend to
receive treatment, care or suppoor undertake a counselling,
training, therapeutic or rehabilitation program, in accordance with the
order.

Note If a form is approved undery3for a determination, the form must be
used.

The care coordinator must not determine treatment, casapmort

that has, or is likely to have, the effect of subjecting the person to
whom it is given to undue stress or deprivation, having regard to the
benefit likely to result from the treatment, care or support.

Before making a determination in retati to a person, the care
coordinatod

(a) must take all reasonable steps to consult the following:
(i) the person;

(i) if the person is a chiftleach person with parental
responsibility for the child under thi&hildren and Young
People Act 200&division 1.3.2 (Parental responsibility);

(i) if the person has a guardian under @wgardianship and
Managemat of Property Act 199 the guardian;

(iv) if the person has an attorney underfusvers of Attorney
Act 200® the attorney;

(v) if the person has a nominated pe&dhe nominatd
person;
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(vi) if a health attorney is involved in the treatment, care or
support of the pers@nthe health attorney;

(vii) if the person is a detainee, a person released on parole or
licence, or a person serving a commuifised sentende
the correctiongdirectorgenera]

(viii) if the person is covered by a bail order that includes a
condition that the person accept supervision undeBale
Act1992 section 25 (4) (e)or section 25A the
directorgeneral responsible for the supervision of the
person under thBail Act1992

(ix) if the person is a child covered by a bail order thatiches
a condition that the child accept supervision undeBtik
Act 1992 section 26 (& the CYP directogeneral,

(x) if the person is a young detainee or a young aoféen
serving a communitpased sentendethe CYP
directorgeneral and

(b) may consult any other service provider the care coordinator
considers relevant; and

(c) must take into account the views of the people consulted under
this section.

(5) After making a determination in relation to a person, the care
coordinator must record whether the person was consultéd and

(@) ifthe person was consul@dvh at t he personbs vVvi
(b) if the person was not consultedhe reasons why.

(6) The carecoordinator must, as soon as practicable after making a
determination, give a copy of the determinatiod to

(a) the people mentioned in subsection (4) (a); and
(b) the ACAT; and

(c) the public advocate.
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111 Treatment etc to be explainedd forensic community care
order

(1) Before treatment, care or support is given to a person under a forensic
community care order, the care coordinator must ensure that the
nature and effects (including any side effects) of the treatment, care
or support are explained toetiperson.

(2) The explanation must be givena way that the person is most likely
to understand.

112 Action if forensic community care order no longer
appropriated no longer person in relation to whom ACAT
could make order

(1) This section appliesdf

(a) a forensic community care order is in force in relation to a
person; and

(b) the care coordinator forms the opinion that the person is no
longer a person in relation to whom the ACAT could make a
forensic community care order.

Note For the criteria fomaking a forensic community care order, sé6&
(2) The care coordinator must give written notice to the following
(thenotified peoplé:
(a) if the person has a caéethe carer,
(b) if the person has a nominated pesdhe nominategberson;

(c) if the person is covered by a bail order that includes a condition
that the person accept supervision under Bag Act 1992
section 25 (4) (e), section 25A or sectio® 22)3 the
directorgeneral responsible for the supervision of the person
under theBail Act 1992
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(d) if the person is a detainee, a person on parole or licence, or a
person servinga communitybased sentendethe corrections
directorgeneral,

(e) if the person is a young detainee or a young offender serving a
communitybased sentendethe CYP directoigeneral;

() if the personis a chifil each person with parental responsibility
for the person under thehildren and Young People Act 2008
division 1.3.2 (Parental responsibility).

(3) The notice must

(&) include the reasons why the care coordinator is satisff the
matter mentioned in subsection (1) (b); and

(b) ask whetherthe notified people areaware of any other
information that may be relevant to whether the forensic
community care order continues to be appropriate for the
person; and

(c) state that, subject to consideration of any information given
under paragraph (b), the care coordinatoisirtell the ACAT
and public advocate of the matter mentioned in
subsectior{l) (b) and this will lead to an ACAT review of the
forensic community care order; and

(d) tell the carer that the carer is entitled to do either or both of the
following:

(i) méake a submission to the ACAT review of the forensic
community care order;

(i) apply to the ACAT to attend the hearing; and
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(e) tell the other notified people that they amstitled to make a
submission to the ACAT review of the forensic community care
order.

Note 1 For principles that must be taken into account when exercising a function
under this Act, see s 6.

Note 2 If a form is approved underZ73for this provision, the form must be
used.

(4) If, having taken into account any information given emslbsection
(3) (b), the care coordinator is still satisfied of the matter mentioned
in subsection (1) (b) the care coordinator must tell the ACAT and the
public advocate in writing abodit

(@ the care coordinatords opei ni on,
opinion; and
(b) the details of any information given under subsection (3) (b).
Note The ACAT must review the order within 10 days after being notified
under this section (se€l26(3)).

113 Action if forensic community care order no longer
appropriated no longer necessary to detain person

(1) This section appliesaf

(a) a forensic community care order is in force in relation to a
person; and

(b) the forensic community care order requires the person to be
detained at an approved community care itgciand

(c) the care coordinator forms the opinion that it is no longer
necessary for the person to be detained.
Note 1 For the criteria for making a forensic community care order, 468 s

For detention powers in relation to a forensic community cgeter, see
sl14

Note 2 For principles that must be taken into account when exercising a function
under this Act, see s 6.
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(2) The care coordinator must give written notice to the following
(thenotified peoplé:

(a) if the person has @arep the carer;
(b) if the person has a nominated pedhe nominated person;

(c) if the person is covered by a bail order that includes a condition
that the person accept supervision under Bag Act 1992
section 25 (4) (e), section 25A or section 260d(®)e
directorgeneral responsible for the supervision of the person
under theBail Act 1992

(d) if the person is a detainee, a person on parole or licence, or a
person serving a communibased sentendethe corrections
directorgeneral,

(e) if the person is a young detainee or a young offender serving a
communitybased sentendethe CYP directoigeneral;

(f) ifthe person is a chifil each person with parental responsibility
for the person under thehildren and Young People Act 2008
division 1.3.2 (Parentaksponsibility).

(3) The notice musgt

(&) include the reasons why the care coordinator is satisfied of the
matter mentioned in subsection (1) (c); and

(b) ask whetherthe notified people areaware of any other
information that may be relevant to whethiee detention under
the forensic psychiatric treatment order continues to be
appropriate for the person; and

(c) state that, subject to consideration of any information given
under paragraph (b), the care coordinator must tell the ACAT
and public advocat of the matter mentioned in
subsectior{l) (c) and this will lead to an ACAT review of the
detention under forensic psychiatric treatment order; and
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(d) tell the carer that the carer is entitled to do either or both of the
following:

(i) make a submigsn to the ACAT review of the forensic
community care order;

(i) apply to the ACAT to attend the hearing; and

(e) tell the other notified people that they amstitled to make a
submission to the ACAT review of the forensic community care
order.

Note If a form is approved under2y3for this provision, the form must be
used.

(4) If, having taken into account any o@rmation given under
subsectior(3) (b), the care coordinator is still satisfied of the matter
mentioned in subsection (1) (c) the car®rdinator must tell the
ACAT and the public advocate in writing abdut

@ the care coordinatords opinion,
opinion; and

(b) the details of any information given under subsed®)rtb).

Note The ACAT must review the orderitin 10 days after being notified
under this section (se€l26(3)).

114 Powers in relation to forensic community care order
(1) This section appliesdf

(a) a forensic community care order has been made in relation to a
person; and

(b) eithed

() the order requires the person to be detained at an approved
community care facility; or
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(i) the care coordinator requires the person to be detained at
an approved community care facility under
sectionl124(Contravention of forensic mental health
order).

(2) The care coordinator may

(a) detain the person at the facility in the custody that the care
coordinator considers appropriate; and

Note See 263 (Powers of entry and apprehension) artb4 (Powers
of search and seizure).

(b) subject the prson to the minimum confinement or restraint that
is necessary and reasonablé to

(i) prevent the person from causing harm to themself or
someone else; or

(i) ensure that the person remains in custody under the order;
and

(c) subject the person to inluntary seclusion if satisfied that it is
the only way in the circumstances to prevent the person from
causing harm to themself or someone else.

Note For principles that must be taken into account when exercising a function
under this Act, see s 6.

(3) If the care coordinator subjects a person to involuntary seclusion, the
care coordinator must ensure that the person is examined by a relevant
doctor of the approved community care facility at least once in each
4-hour period for which the person is in sesbn.

(4) If acommunity care order made in relation to a person authorises the
giving of medi cati on for t he treat
disorder, the care coordinator nday

(a) approve the giving by appropriately trained people of
medication presdsed by a doctor in accordance with the order;
and
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(b) use, or authorise someone else to use, the force and assistance
that is necessary and reasonable to give the medictdraible
giving of medication).

(5) If the care coordinator subjects a perdonrestraint, involuntary
seclusion or forcible giving of medication, the care coordinator

musB

(@ enter in the personés record the
restraint, involuntary seclusion or forcible giving of medication;
and

(b) tell the pubic advocate in writing of the restraint, involuntary
seclusion or forcible giving of medication; and

(c) keep aregister of the restraint, involuntary seclusion or forcible
giving of medication.

(6) In this section:

relevant doctoy of an approved commiip care facility, means a
person employed at the facility as a consultant psychiatrist, a
psychiatric registrar in consultation with a consultant psychiatrist or
another doctor in consultation with a consultant psychiatrist.

Division 7.1.6 Limits on communication under
forensic mental health orders
115 Limits on communicationd forensic mental health order
(1) This section appliesdf

(a) a forensic mental health order is made in relation to a person;
and

(b) the order states that a limit may ibgposed on communication
between the person and other people.
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(2) The relevant official for the order may impose a Ilimit on
communication by the person with other peopde if

() the limit is consistent with the order; and

(b) the relevant official belses on reasonable grounds that the limit
is necessary and reasonable to avoid prejudicing the
effectiveness of the personbs trec

(3) The relevant official must not impose a limit on communication by
the person with someone authodsender a territory law to
communicate with the person.

(4) As soon as practicable after imposing a limit on communication by a
person, the relevant official must explain to the persoa,way the
person is most likely to understand

(@) the nature othe limit; and
(b) the period for which the limit will be in effect; and
(c) the reason for imposing the limit.
(5) A limit must not be imposed for a period longer than 7 days.

(6) Subsection (5) does not prevent a further limit being imposed
immediatdy after a limit previously imposed ceases to be in effect.

(7) This section has effect despite part 3.1 (Rights in relation to
information and communication) but subject to seclibé
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116 Offenced limits on communicationd forensic mental

health order
(1) A relevant official commits an offencedif

(&) the relevant official imposes a limit on communication by a
person subject to a forensic mental health order; and

(b) the relevant official does not ensure that the perbas
reasonable access to fawds and adequate opportunity to
contact the public advocate and tF

Maximum penalty: 20 penalty units.
(2) A relevant official commits an offencedif

(a) the relevant official imposes a limit on communication by a
person subject to affensic mental health order; and

(b)) the public advocate or the person
official to give any reasonable assistance necessary to allow the
public advocate or lawyer to have access to the person; and

(c) the relevantfficial does not ensure that the assistance is given.
Maximum penalty: 50 penalty units.

(3) An offence against this section is a strict liability offence.

Division 7.1.7 Duration of forensic mental health
orders
117 Duration of forensic mental health orders

(1) Unless sooner revoked, a forensic mental health order in relation to a
person remains in force for the period, not longer than the following,
stated in the order:

(&) 3 months;

(b) if consecutive forensic mental health orders have been in force
in relation to a person for 1 year or méré year.
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(2) A relevant person must, in writing, tell a person in relation to whom
a forensic mental health order has been in force if the order is no
longer in force.

Note 1 The directorgeneral responsible forthe Crimes (Sentence
Administration) Act 200ust tell the directegeneral of a change in the
personbs Chimes (Sententes Administration) ARE05
S321AA).

Note 2 The chief psychiatrist or another relevant person may apply for a mental
health order in relation to the person (s&d)s

Division 7.1.8 Leave for detained people

118 Meaning of corrections orderd div 7.1.8
In this division:
corrections ordemeans any of the following:
(a) a warrant of remand,;
(b) a warrant of imprisonment;

(c) a bail order under th8ail Act 1992 with a condition to be
supervised;

(d) a communitybased sentence under tl&imes (Sentence
Administration) Act 2005with a condition to be supervised;

(e) release on licence under theimes (Sentence Administration)
Act 2005 chapter 13.
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119 Grant of leave for person detained by ACAT

(1)

(2)

3)

(4)

This section applies to a persaetained at an approved mental health
facility or approved community care facility under a forensic mental
health order if the ACAT has ordered the detention.

Note 1 The ACAT may order the detention of a person under a forensic mental
health order under®2(1) (d) or s109(1) (e).

Note 2 For principles that must be taken into account when exercising a function
under this Act, see s 6.

The ACAT may grant the person a period of leave from the fatility
(&) on application by the person; or

(b) on apmlication by the relevant official for the order.

Before granting leave the ACAT mast

(a) if the person is subject to a corrections odder

() if the person is a detain@ebtain the agreement of the
corrections directegeneral; or

(i) if the peson is a young detain@eobtain the agreement of
the CYP directogeneral; or

(iii) if the person is not a detainee or young detd@neensult
the relevant directegeneral for the corrections order; and

(b) if the application is by the persérconsult therelevant official
for the order.

The ACAT may grant leave for any purpose the ACAT considers
appropriate if satisfied that

(a) the consultation mentioned in subsection (3) does not raise a
serious concern about the appropriateness of the leave; and

(b) the safety of the person, anyone else or the public will not be
seriously endangered.
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(5) The ACAT may refuse to grant leave if satisfied &hat

(a) the person applied for leave for the same purpose in the previous
6 months; and

(b) the applicatiorwas refused.

Examplesd purposes

1 to attend a health or rehabilitation service
2 totake part in work or workelated activities
3 for compassionate reasons

(6) A grant of leave must staie
(a) the purpose for which the leave is granted; and
(b) theperiod for which the leave is granted.

(7) A grant of leave may be subject to conditions, including in relation to
any of the following:

(a) accepting treatment, care or support as required;

(b) enrolling and participating in educational, rehabilitation
recreational, therapeutic or training programs;

(c) not using alcohol and other drugs;
(d) undergoing drug testing and other medical tests;
(e) the standard of conduct required;

() prohibitions or limits on association with stated people or kinds
of people;

(g) prohibitions or limits on visiting stated places, or kinds of
places;

(h) prohibitions or limits on travelling interstate or overseas;
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(i) any other condition the ACAT considers appropriate in the
circumstances, taking into account theesafof the person,
anyone else or the public.

Note For principles that must be taken into account when exercising a function
under this Act, see s 6.

(8) If leave is granted under this section, the ACAT must give written
notice t®

(a) the person; and
(b) the relevant official for the order; and
(c) if the person is subject to a corrections odder

() if the person is a detain@éghe corrections
directorgeneral; or

@iy if the person is a young detaidethe CYP
directorgeneral; or

(i) if the persn is not a detainee or young detathdbe
relevant directegeneral for the corrections order.

120 Revocation of leave granted by ACAT
(1) The ACAT may revoke leave granted under sectib®to a persoda

(@) on application by the relevantf f i ci al for the pers
mental health order; or

(b) if the person is subject to a corrections odden application by
thecorrections directegeneral or

(c) inany casé on its own initiative.

(2) Before revoking a puestgwvenatibeshatitheav e, t h
revocation is being consideredto

(a) the person; and

page 132 Mental Health Act 2015 R10
Effective: 03/10/19-30/11/19 03/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Forensic mental health Chapter 7
Forensic mental health orders Part 7.1
Leave for detained people Division 7.1.8

Section 120

(b) t he relevant of ficial for the pei
order; and

(c) if the person is subject to a corrections odder

(i) if the person is a detainédhe corretions
directorgeneral; or

@iy if the person is a young detaidethe CYP
directorgeneral; or

(i) if the person is not a detainee or young deta@ine
relevant directegeneral for the corrections order.

B The ACAT may revobBe a personds | eave

(a) the ACAT believes on reasonable grounds it is necessary to do
so because the pergbn

(i) is doing, or is likely to do, serious harm to themself or
someone else; or

(i) is suffering, or is likely to suffer, serious mental or physical
deteriorationor

(i) is seriously endangering, or is likely to seriously endanger,
public safety; or

(b) the person contravenes a condition of the grant.

41 f a personb6s |l eave is revoked under
written notice of the revocationdo

(a) the person; and

(b) the relevant of ficial for t he pel
order; and

(c) if the person is subject to a corrections odder

(i) if the person is a detain@ghe corrections
directorgeneral; or
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(5)

(6)

(7)

@iy if the person is a youngdetained the CYP
directorgeneral; or

(i) if the person is not a detainee or young det&@inie
relevant directegeneral for the corrections order.

| f a persondbs |l eave is revoked
authorised ambulangaramedic, doctor or mental health officer may
apprehend the person and take the person to a relevant facility.

Note See s263 (Powers of entry and apprehension) angiéd (Powers of
search and seizure).

If a person is detained under subsection (&) relevant official must,
within 12 hours after the detention starts, give written notice to the
ACAT and the public advocate®df

(a) the name of the person detained; and
(b) the reasons for the detention; and

(c) the name and address of the relevaaility where the person is
detained.

In this section:
relevant facilitymean$

(a) for a person in relation to whom a forensic psychiatric treatment
order is in forcd an approved mental health facility; or

(b) for aperson in relation to whom aémsic community care order
is in forcé an approved community care facility.
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121 Grant of leave for person detained by relevant official

(1) This section applies to a person detained at an approved mental health
facility or approved community care facilipnder a forensic mental
health order if the relevant official has detained the person at the
facility.

Note 1 The chief psychiatrist may make a determination unded3yRole of
chief psychiatrisi forensic psychiatric treatment order) requiring
detentionof a person at an approved mental health facility.

Note 2 The care coordinator may require a person to be detained at an approved
community care facility (seelsl4and s124).

(2) The relevant official may grant a period of leave fromdpproved
mental health facility or approved community care fadlity

(&) on application by the person; or

(b) on the relevant official s own
(3) Before granting leave the relevant official néust

(&) notify the ACAT of the application for &ve; and

(b) if the person is subject to a corrections odder

(i) if the person is a detain@ebtain the agreement of the
corrections directegeneral; or

(i) if the person is a young detaideebtain the agreement of
the CYPdirectorgeneral; or

(iif) if the person is not a detainee or young detd&@neansult
the relevant directegeneral for the corrections order.

(4) The relevant official must not grant leave if satisfieddhat

(a) the person applied to the ACAT for leafee the same purpose
in the previous énonths; and

(b) the application was refused.
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(5) The relevant official may allow the person to take a period of leave
for any purpose the relevant official considers appropriate if satisfied
thad

(a) the consultaon mentioned in subsection (3) does not raise a
serious concern about the appropriateness of the leave; and

(b) the safety of the person, anyone else or the public will not be
seriously endangered.

Examplesd purposes

1 to attend a health or rehabilitatiservice

2 to take part in work or workelated activities
3 for compassionate reasons

(6) The grant of leave must stéte
(a) the purpose for which the leave is granted; and
(b) the period for which the leave is granted.

(7) The grant of leave may ibject to conditions, including in relation
to any of the following:

(a) accepting treatment, care or support as required,;

(b) enrolling and participating in educational, rehabilitation,
recreational, therapeutic or training programs;

(c) not using alohol and other drugs;
(d) undergoing drug testing and other medical tests;
(e) the standard of conduct required,;

(f) prohibitions or limits on association with stated people or kinds
of people;

(g) prohibitions or limits on visiting stated places, dnds of
places;

(h) prohibitions or limits on travelling interstate or overseas;
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(i) any other condition the relevant official considers appropriate in
the circumstances taking into account the safety of the person,
anyone else or the public.

Note For principles that must be taken into account when exercising a function
under this Act, see s 6.

(8) If leave is granted under this section, the relevant official must give
written notice t@

(a) the person; and
(b) if the person is subject to a cartions orded

(i) if the person is a detaindghe corrections
directorgeneral; or

(i) if the person is a young detaidethe CYP
directorgeneral; or

(i) if the person is not a detainee or young detdinbe
relevant directogeneral for the correcns order.

122 Leave in emergency or special circumstances

(1) This section applies to a person detained at an approved mental health
facility or approved community care facility under a forensic mental
health order i

(a) the ACAT has ordered the detem; or

(b) the relevant official has detained the person at the facility.
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(2)

3)

(4)

()

The relevant official may grant the person a period of leave from the
approved mental health facility or approved community care facility
if satisfied thad

(a) there are emrgency or special circumstances for granting the
leave; and

Examples
1 to attend a relativebds funer al
2 to attend an urgent medical appointment

(b) the safety of the person, someone else or the public will not be
seriously endangered by the leave.

Before granting leave the relevant official ntust

() if the person is a detain@eobtain the agreement of the
corrections directegeneral; and

(b) if the person is a young detaitdeebtain the agreement of the
CYP directorgeneral; and

(c) if the person is not a detainee or young detaineensult the
relevant directegeneral for the corrections order.

The relevant official must not grant leave under this section if the
persorm

(@) has applied for leave based on the same emergency or special
circumstances under sectidi9 (Grant of leave for person
detained by ACAT), sectiod2l (Grant of leave for person
detained by relevant official) or this section; and

(b) the ACAT or the relevant official has refused to grant the leave.

If leave s granted under this section, the relevant official must give
written notice td

(@) the person; and
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(b) if the person is subject to a corrections odder

() if the person is a detain@éghe corrections
directorgeneral; or

@iy if the person is a youngdetained the CYP
directorgeneral; or

(i) if the person is not a detainee or young detd@ine
relevant directogeneral for the corrections order.

Note The function of granting leave under this section must not be delegated
(see 200(2) (Delegatiorby chief psychiatrist) andZ)7(2) (Delegation
by care coordinator)).

123 Revocation of leave granted by relevant official

(1) The relevant official may revoke leave granted under set@dror
sectionl22to a persod

(a) if the person is subject tocorrections ordér on application by
thecorrections directegeneral or

(b) in any casé on its own initiative.

(2) Before revoking a personds | eave,
notice that the revocation is being considereéd to

(a) the person;rd
(b) if the person is subject to a corrections odder

(i) if the person is a detain@ghe corrections
directorgeneral; or

(i) if the person is a young detaidethe CYP
directorgeneral; or

(i) if the person is not a detainee or young detdinbe
relevant directogeneral for the corrections order.
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B The relevant officiald may revoke a ¢

(4)

(5)

(@) the relevant official believes on reasonable grounds it is
necessary to do so because the pérson

(i) is doing, or is likely to do, serious harm to themself or
someone else; or

(i) is suffering, or is likely to suffer, serious mental or physical
deterioration; or

(i) is seriously endangering, or is likely to seriously endanger,
public safety; or

(b) the person contravenes a condition of the grant.

I f a personds |l eave is revoked under
must give written notice of the revocatio®to
(a) the person; and
(b) if the person is subject to a corrections oéder
(i) if the person is a detainkehe corrections
directorgeneral; or
(i) if the person is a young detaidethe CYP
directorgeneral; or
(i) if the person is not a detainee or young detdinibe
relevant directogeneral for the corrections order.
faperson6s | eave iIis revoked under t

authorised ambulance paramedic, doctor or mental health officer may
apprehend the person and take the person to a relevant facility.

Note See s263 (Powers of entry and apprehension) an?l6$ (Powers of
search and seizure).
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(6)

(7)

If a person is detained under subsection (5), the relevant official must,
within 12 hours after the detention starts, give written notice to the
ACAT and the public advocate®df

(a) the name of the person detaineaid a
(b) the reasons for the detention; and

(c) the name and address of the relevant facility where the person is
detained.

In this section:
relevant facilitymean$

(a) for a person in relation to whom a forensic psychiatric treatment
order is in feced an approved mental health facility; or

(b) for aperson in relation to whom a forensic community care order
is in forcé an approved community care facility.
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Division 7.1.9 Contravention and review of forensic

mental health orders

124 Contravention of forensic mental health order
(1) This section appliesdf

(a) a forensic mental health order is in force in relation to a person;
and

(b) the person contravenes the order; and

(c) section125 (Contravention of forensic mental healtrde®
absconding from facility) does not apply to the contravention.

Examplesd contravention
1 failure to return from leave granted by ACAT
2 not attending mental health facility for treatment, care or support

(2) The relevant official for the order may

(&) within 7 days of the contraventionradly tell the person that
failure to comply with the order may result in the person being
apprehended and taken to a relevant facility for treatment, care
or support; and

(b) if the noncompliance continues afteettaking of action under
paragraph (& tell the person in writing that failure to comply
with the order will result in the person being apprehended and
taken to a relevant facility for treatment, care or support; and

Note If a form is approved under2¥ 3for this provision, the form must
be used.

(c) if the noncompliance continues after the taking of action under
paragraph (& require the person to be detained at a relevant
facility to ensure compliance with the order.
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(3) Ifapersonisrequired to betined under subsecti@®) (c), a police
officer, authorised ambulance paramedic, doctor or mental health
officer may apprehend the person and take the person to a relevant
facility.

Note See s263 (Powers of entry and apprehension) angiéd (Powers of
search and seizure).

(4) If a person is detained under this section the relevant official must,
within 12 hours after the detention starts, give written notice to the
ACAT and the public advocatedf

(a) the name of the person detained; and
(b) the reaens for the detention; and

(c) the name and address of the relevant facility where the person is
detained.

Note The ACAT must review the order within 72 hours after being notified
under this subsection (sed26(5)).

(5) In this section:
relevant facilitymean$

(a) for a person in relation to whom a forensic psychiatric treatment
order is in forcd an approved ental health facility; or

(b) for aperson in relation to whom a forensic community care order
is in forcé an approved community care facility.
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125 Contravention of forensic mental health orderd
absconding from facility

(1) This section appliesdf

(a) aforensic mental health order is in force in relation to a person;
and

(b) the forensic mental health order requires the person to be
detained at an approved mental health facility or an approved
community care facility; and

(c) the person absconds frahe facility.

(2) The person in charge of the facility must immediately tell the police
that the person has absconded.

(3) A police officer, authorised ambulance paramedigental health
officer or doctor may apprehend the person and take the peraon to
approved mental health facility or approved community care facility.

Note See s263 (Powers of entry and apprehension) an2iéd (Powers of
search and seizure).

(4) A police officer, authorised ambulance paramedmental health
officer or doctor who pprehends a person under this section must tell
the person the reason for the apprehension.

(5 If a person is detained under this section the relevant official must,
within 12 hours after the detention starts, giwiten notice to the
ACAT and the public advocatedf

(a) the name of the person detained; and
(b) the reasons for the detention; and

(c) the name and address of the facility where the person is detained.

Note The ACAT must review the order within 72 uvs after being notified
under this subsection (se@26(5)).
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126 Review of forensic mental health order

(1) The ACAT may review a forensic mental health order in force in
relation to a person on its own initiative.

Note For principles that must biaken into account when exercising a function
under this Act, see s 6.

(2) The ACAT must review a forensic mental health order in force in
relation to a person if the person,
applies for the review on the basis that theegrdr part of the order,
is no longer required.

(3) The ACAT must review each forensic mental health order in force in
relation to a person within 10 days if the ACAT receives notice in
relation to the person under any of the following:

(a) section105 (Action if forensic psychiatric treatment order no
longer appropriat® no longer person in relation to whom
ACAT could make order);

(b) section106 (Action if forensic psychiatric treatment order no
longer appropriat® no longer necessary to detain person);

(c) sectionl12(Action if forensic community care order no longer
appropriaté no longer person in relation to whom ACAT could
make order);

(d) section113(Action if forensic community care order no longer
appropriaté no longer necessary to detain ers

(4) A review of a matter under subsection (3) must include, as far as
practicable, consulting a person mentioned in se&ion

(5) The ACAT must review each forensic mental health order in force in
relation to the person within #urs if the ACATreceives notice in
relation to the person under

(a) section124(4) (Contravention of forensic mental health order);
or
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(b) section125(5) (Contravention of forensic mental health ofder
absconding from facility).

(6) A review required under subseati(6)d
(&) may be conducted without a hearing; and

(b) may include consulting a person mentioned in se&ibn

Note If the ACAT holds a hearing for the review]88(1) (Notice of hearing)
does not apply (seel88(3)).

(7) If the ACAT is satisfiedhat a person in relation to whom a forensic
mental health order is in force is no longer a person in relation to
whom the ACAT could make a forensic mental health order, the
ACAT must revoke all the forensic mental health orders in force in
relation to theperson.

(8) In any other case, the ACAT may, if appropriate, do any of the
following:

(&) confirm, amend or revoke any of the forensic mental health
orders in force in relation to the person;

(b) make additional forensic mental health orders in r@tatd the
person;

(c) make a mental health order in relation to the person;

(d) make an assessment order in relation to the person.
(9) In this section:

representativefor a person, means any of the following:

() if the person has a guardian under tBeardianship and
Management of Property Act 1991he guardian;

(b) if the person has an attorney under #awers of Attorney
Act2006 the attorney;

(c) if the person has a nominated pe&dhe nominated person;
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(d) aclose relative or close émd of the person;

(e) alegal representative of the person.
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Part 7.2 Affected people

127 Definitionsd pt 7.2
In this part:
affected person registér see sectiol30.

director-generalmeans the directegeneral responsible for tHeCT
Civil and Administrative Tribunal Act 2008

forensic patientmeans a person in relation to whom a forensic mental
health order may be made or is in force.

publish means communicate or disseminiat®rmation in a way or

to an extent that makes it available to, or likely to come to the notice
of, the public or a section of the public or anyone else not lawfully
entitled to the information.

128 Meaning of affected person
(1) In this Act:

affected personin relation to a forensic patient, means a person who
suffers harm because of an offence committed, or alleged to have
been committed, by the forensic patient, and inclédes

() a person (therimary affected personwho suffers hari

(i) in the course of, or as a result of, the commission of the
offence; or

(i) as aresult of witnessing the offence; and

(b) a family member of the primary affected person who suffers
harm because of the harm to the primary affected person; and

(c) aperson who is financially or psychologically dependent on the
primary affected person and who suffers harm because of the
harm to the primary affected person; and
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(d) if a person mentioned for this definition is a child or legally
incompetent perso® a guardian of the child or legally
incompetent person.

Note An affected person may also be entitled to information and assistance as
a victim of crime under th¥ictims of Crime Act 1994

(2) In this section:

enduring power of attorney see thePowers of Attorney AG@00G
section 8.

guardian mean$

() for a child® a parent, a legally appointed guardarthe child
or someone else with parental responsibility for the child under
the Children and Young People A2008 division 1.3.2
(Parental responsibility); or

(b) for a legallyincompetent pers@a person who &

(i) a legally appointed guardian of the legally incompetent
person; or

(i) an attorney, appointed under an enduring power of attorney
that has become operative, for the legally incompetent
person.

harm includes 1 or rare of the following:

(@) physical injury;

(b) mental injury or emotional suffering (including grief);
(c) pregnancy;

(d) economic loss;

(e) substantial i mpairment of a persor
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129

130

131
1)

(2)

legally appointed guardian means a guardian under the
Guardianship and Management of Property Act 1991

legally incompetent persomeans an adult who is subjecdto
(&) an enduring power of attorney that has become operative; or

(b) aguardianship order.

Meaning of registered affected person
In this Act:

registered affected persoim relation to a forensic patient, means an
affected person in relation to the forensic patient whose information
is entered in the register kept undecteon130.

Affected person register

The directorgeneral must maintain a register (thigéected person
registen of affected people in relation to offences committed or
alleged to have been committed by forensic patients.

Notifying people about the affected person register

The directorgeneral must take reasonable steps to notify affected
people in relation tdorensic patients about the affected person
register.

The notice must set aiit
(a) the rights of a registeresffected person under sectibd4; and

(b) the requirement for an affected person to sign an undertaking not
to publish the information received under secii@d if the
person wants to be registered as an affected person.
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(3) The notice may seek the c@nt of the affected person to include the
personds informati on -generalcdmsiders egi st er
that i1t i s necessary for the persont¢

Note 1 If a form is approved underZ73for this provision, the form must be
used

Note 2 A person who is the victim of a crime may also be entitled to information
and assistance under tlahildren and Young People A2008 the
Crimes (Sentence Administration) 205 and theVictims of Crime
Act1994

132 Including person in affected person register

(1) The direcbr-general must enter in the register information about an
affected person df

(a) the person, or someone acting for the pe¥son
(i) asks the directegeneral to enter the information; or

(i) gives consent to the directgeneral entering the
informaton; and

(b) the person signs an undertaking not to publish information
disclosed under sectidr84 and

(c) the directorgeneral is satisfied that entering the information is
necessary for the affected personc

(2) As soon as praci cabl e after entering t he
information in the register, the directgeneral must give the
registered affected person, orally or in writing, information about the
personds rights as a regil®3tered af fe

(3) Subsection (2) does not apply if the directggneral has given the
affected person written notice under sectiGi.

(4) If the registered affected person is a child under 15 years old, the
directorgeneral may give the information to a person who has
parenal responsibility for the person under tGaildren and Young
People Act 200&division 1.3.2 (Parental responsibility)
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(5) The directorgeneral must not disclose timformation in the register

133
1)

(2)

3)

about a registered affected persaod to
(a) a forensic patient; or
(b) any other entity except the following:
(i) the registered affected person;
(i) a person mentioned in subsection (4);

(i) a person with legabuthority to act for the registered
affected person;

(iv) if disclosure of the information is or may be relevant for a
matter before a coutthe court.

Removing person from affected person register

The directorgeneral must remove a registered afct ed per sond
information from the affected person register on request by the person
or someone with legal authority to act for the person.

The directorgeneral may, at any time, remove a registered affected
personbdbs informa®wion from the regist

(@) the ACAT considers that it is no longer necessary for the
personbs well being and safety to b
or

(b) the person breaches an undertaking not to publish information
disclosed under sectidr84.

However, beforereméevng a personds i nformation
under subsection (2), the directgeneral must give the person and
the victims of crimes commissioner written notice of the
directorgener al 6s i ntention to remove th
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(4) The notice must include statement to the effect that the person or
the victims of crime commissioner has 28 days to tell the
directorg e ner al in writing why It (S n
wellbeing and safety to remain on the register.

134 Disclosures to registered affected people

(1) This section applies if a forensic mental health order has been made
in relation to a forensic patient.

(2) The directorgeneral must disclose to a registered affected person in
relation to the forensic patient information about any of tHewviahg
happening in relation to the forensic patient:

(a) an application for a forensic mental health order has been made;
(b) aforensic mental health order is in force;

(c) the patient absconds, or fails to return after leave, from a mental
health fadity or community care facility;

(d) the patient is transferred to or from another jurisdiction;

(e) the patient is released from a mental health facility or
community care facility.

(3) The directorgeneralmay disclose any other information about the
forensic patient to aegisteredaffected person in relation to the
patient that the directageneral considers necessary for the registered
affected personédés safety and well bei

(4) However, the directegeneral must not disclose identifying
information about a childor a person who was a child when the
offence was committed or alleged to have been committeess the
offence was a personal violence offence and the dirgetoeral
believes that the registered affected person, or a family memiber of
affected person, may come into contact with the ailgerson
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(5) If the registered affected person is a child under 15 years old, the
directorgeneral may give the information to a person who has
parental responsibility for the affected personearrtieChildren and
Young People Act 2008ivision 1.3.2 (Parental responsibility)

(6) Subsection (5) does not limit the cases in which the dirgetoeral
may give informationd a person acting for a registered affected
person.

(7) The directorgeneral must ensure that every disclosure under this
section is accompanied by a written statemendthat

(a) the registered affected person must not publish the disclosed
information; and

(b) publishing disclosed information may result in a registered
affected person being removed from the register of affected
people; and

(c) if the disclosed information relates to a forensic patient who is a
child or young persqror was a child oyoung person when the
offence was committed or alleged to have been comniitted
publishing the disclosed information is an offence under the
Criminal Code section712A.

(8) Inthis section:

family violence offencd see the Family Violence Act 2016
dictionary.

personal violence offencenean$

(a) an offence that involves causing harm, or threatening teecau
harm, to anyone; or

(b) afamily violenceoffence.
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Chapter 8 Correctional patients
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135 Meaning of correctional patient
In this Act:

correctional patientmeans a person in relation to whom a transfer
direction has been made.

Note Transfer direction is defined in s 136 (3). Transfer directions for
correctional patients are made by the corrections dirgetioeral or the
CYP directorgeneral. They can onlyebmade for people for whom a
mental health order or forensic mental health order cannot be made (see
s 136 (1) (b)).
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Part 8.2 Transfer of correctional patients
136 Transfer to mental health facility

(1) This section appliesaf

(a) the chief psychiatst is satisfied that a detaine® young
detainedhas a mental iliness for which treatment, care or support
Is available in an approved mental health facility; and

(b) a mental health order or forensic mental health order cannot be
made in relation to theerson.

(2) The chief psychiatrist may ask the corrections diregémeral or the
CYP director general to direct that the detainee or young detainee be
transferred from a correctional centre or detention place to a stated
approved mental healfhcility, and be detained at the facility.

(3) If the corrections directegeneral or the CYP directgeneral
decides to make the direction requested, the directiontré@hsefer
direction) must be macdi

(a) for the corrections directagenerad under tle Corrections
Management Act 200Q7section 54 (Transfers to health
facilities); and

(b) for the CYP directegenerad under theChildren and Young
People Act 2008section 109 (Transfers to health facilities).

(4) Before making a transfer direction, the CYP direggeneral must, as
far as practicable, consult each person with parental responsibility for
the yaing detainee under tl&hildren and Young People A2008
division 1.3.2 (Parental responsibility).

(5) The corrections directegeneral or the CYP directgeneral may, at
the reqiest of the chief psychiatrist and at any time before the transfer
takes place, revoke the direction.
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137

(1)

(2)

3)

Return to correctional centre or detention place unless
direction to remain

A correctional patient must, within 7 days after the day the pasient
transferred to an approved mental health facility under a transfer
direction, be returned or transferéed

(a) if the patient is a detaindeto a correctional centre; or
(b) if the patient is a young detairte¢o a detention place.

However, the chigpsychiatrist may direct that a correctional patient
remain at an approved mental health facility for longer than 7 days if
the chief psychiatrist is satisfied tBat

(a) the person has a mental illness for which treatment, care or
support is available ithe approved mental health facility; and

(b) other care of an appropriate kind would not be reasonably
available to the person in the correctional ceotraetention
place

The chief psychiatrist may direct that a correctional patient be
returned or transferred to the correctional centre or detentiongilace
any time if the chief psychiatrist is satisfied that

(a) the person no longer has a mental illness for which tredtme
care or support is available in an approved mental health facility;
or

(b) other care of an appropriate kind would be reasonably available
to the person in a correctional centredetention place

Note The corrections directegeneral and the CYP éictorgeneral may give
a direction for removal and return of the person at any time (see
Corrections Management Act 203754 andChildren and Young People
Act 2008 s 109).
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Chapter 8 Correctional patients

Part 8.2 Transfer of correctional patients
Section 138
138 Release etc on change of status of correctional patient

(1) This section appliesaf

(a) the directorgeneral is told by the corrections direet@merabr
CYP directorgeneral or aherwise becomes aware, of any of
the following in relation to a person who is a correctional
patient:

) the personbés sentence of i mpri s«
(i) the person is released on parole;

(i) the person is otherwise released from detention on the
order of a court;

(iv) the relevant charge against the person is dismissed,

(v) the director of public prosecutions notifies the ACAT or a
court that the relevant charge against the person will not
proceed; and

(b) the person is not required to be detained under another court
order.

Note The corrections directageneral and the CYP directgeneral must tell
the directorg e ner a l of any change in a person
young detainee (seCorrections Management Act 200% 54A and
Children and Young People Act 20G3L09A).

(2) Thedirectorgeneral must

(@ at the personds request, continue
in the approved mental health facility; or

(b) make any other decision that the diregdeneral may make in
relation to the person under this Act; or

(c) releag the person from the approved mental health facility.

Note For principles that must be taken into account when exercising a function
under this Act, see s 6.

page 158 Mental Health Act 2015 R10
Effective: 03/10/19-30/11/19 03/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2007-15
http://www.legislation.act.gov.au/a/2008-19

Correctional patients Chapter 8
Transfer of correctional patients Part 8.2

Section 139

139

(1)

(2)

3)

(4)

ACAT may return people to correctional centre or
detention place

This section applie®ta correctional patient who has been transferred
to an approved mental health facility.

The correctional patient may, at any time, apply to the ACAT to be
returned to a correctional centsedetention place

Note 1 Requirements for applications teet ACAT are set out in th&CT Civil
and Administrative Tribunal Act 2008 10.

Note 2 If a form is approved under theCT Civil and Administrative Tribunal
Act 2008 s 117for the application, the form must be used.

On application, the ACAd

(&) must order the correctional patient be returned to a correctional
centreor detention placé satisfied thatthe patient does not
have a mental illness for which treatment, care or support is
available in the approved mental health facility; and

(b) may order the correctional patient be returned to a correctional
centreor detention placd the ACAT considerstiappropriate.

The ACAT may, at any time on its own initiative, order the
correctional patient be returned to a correctional cesrtgetention
placeif the ACAT considers it appropriate.
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Chapter 8 Correctional patients

Part 8.3 Review of correctional patients

Section 140

Part 8.3 Review of correctional patients
140 Review of correctional patient awaiting transfer to mental

health facility

(1) This section applies to a correctional patient who has not been
transferred to an approved mental health facility under a transfer
direction.

(2) The ACAT must review thgansfer directioé
(a) atthe end of 1 month after the direction is made; and

(b) at the end of each subsequent month until the person is
transferred to an approved mental health facility or the transfer
direction is revoked.

(3) For each review, theneef psychiatrist must give the ACAT a report
aboud

@ the personds condition; and

(b) the reasons for the delay in transferring the person to an
approved mental health facility; and

(c) the availability of an approved mental health facility with
capaity to accept the transfer and provide the treatment, care or
support.

(4) Onreview, the ACAT may, as it considers appropriate, make an order
in relation to the detention or treatment, care or support of the person
in an approved mental health facility.

141 Review of correctional patient transferred to mental
health facility

(1) This section applies to a correctional patient who has been transferred
to an approved mental health facility under a transfer direction.

(2) The ACAT must review the transfdirection as soon as practicable
after the correctional patient has been transferred.
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Section 142

(3) On review, the ACA®
(&) must determing@

(i) whether the person has a mental illness for which
treatment, care or support is available in an approved
mental healthacility; and

(i) whether the approved mental health facility has capacity to
continue the detention and treatment, care or support under
the transfer direction; and

(i) whether other treatment, care or support of an appropriate
kind would not be resonably available to the person in the
correctional centrer detention plageand

(b) may, as it considers appropriate, make an order in relation to the
personbs continued detention or
approved mental health facility

142 Review of correctional patient detained at mental health
facility

(1) This section applies to a correctional patient transferred to an
approved mental health facility under a transfer direction and
detained at the facility for at least@nths.

(2) The ACAT must review the transfér

(a) at the end of each Ir&donth period for which the correctional
patient is detained at the approved mental health facility; and

(b) at any other time on request by any of the following:
(i) the Minister;
(i) the Attaney-General;
(iif) the directorgeneral;
(iv) thecorrections directegeneral

R10 Mental Health Act 2015 page 161
03/10/19 Effective: 03/10/19-30/11/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 8 Correctional patients
Part 8.3 Review of correctional patients

Section 142

(v) the CYP directogeneral;

(vi) the person in charge of the approved mental health facility
at which the person is detained.

(3) Also, the ACAT may, at any timen its own initiative, review the

transfer.

(4) For a review, the chief psychiatrist must give the ACAT a report
aboud
@ the personds condition; and

(b) the capacity of the approved mental health facility to continue,
and the availability o&ny othe approved mental health facility
to accept a transfer for, the detention or treatment, care or
support.

(5) Onreview, the ACAT may, as it considers appropriate, make an order
in relation to the persondés continue
suppat in, an approved mental health facility.

(6) The ACAT must telthe following, in writing, about a review under
this section:

(a) the directorgeneral,
(b) thecorrections directegeneral

(c) the CYP directogeneral.
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Section 142A

Part 8.

142A

143
1)

2

4 Leave for correctional patients

Definitionsd pt 8.4
In this part:

health directorgeneral means the directageneral responsible for
this chapter.

relevant directorgeneralmean$

(a) for a correctional patient who is taken to be in the custody of the
directorgeneral nder chapter 8A (Transfer of cust@gecure
mental health facilityy the health directegeneral; and

(b) for any other correctional patiént

(i) if the patient is a detaindethe corrections
directorgeneral; and

(i) if the patient is a youngdetained the CYP
directorgeneral.
Grant of leave for correctional patients

The relevant directegeneralmay grant a correctional patient a
period of leave from an approved mental heélttility if satisfied
thad

(a) there are special circunastces for granting the leave; and

Example
to attend a relativebs funer al

(b) the safety of the correctional patient, someone else or the public
will not be seriously endangered.

Before granting leave, the relevant direggeneral must consdit
(a) the chief psychiatrist; and
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Correctional patients
Leave for correctional patients

(b)

if the relevant directegeneral is the health directgenerad
the corrections directageneral or the CYP directgeneral.

(3) The grant of leave must stéte

(@)
(b)

the purpose for which the leave is granted; and

theperiod for which the leave is granted.

(4) The grant of leave may be subject to conditions, including in relation
to any of the following:

(@)
(b)

(©)
(d)
(e)
(f)

(¢))

(h)

Note

accepting treatment, care or support as required;

enrolling and participating in educational, rehabildat
recreational, therapeutic or training programs;

not using alcohol and other drugs;
undergoing drug testing and other medical tests;
the standard of conduct required,;

prohibitions or limits on association with stated people or kinds
of people;

prohibitions or limits on visiting stated places, or kinds of
places;

prohibitions or limits on travelling interstate or overseas;

any other condition the directgeneral considers appropriate in
the circumstances taking inte@unt the safety of the person,
anyone else or the public.

For principles that must be taken into account when exercising a function
under this Act, see s 6.
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Section 144

144 Revocation of leave for correctional patients

(1) The relevantirectorgeneraimay revoke a grant of leave in relation
to a correctional patientaf

(a) the patient contravenes a condition of the grant; or

(b) the chief psychiatrist considers it is necessary to revoke the grant
because the patiént

(i) is doing, @ is likely to do, serious harm to themself or
someone else; or

(i) is suffering, or is likely to suffer, serious mental or physical
deterioration; or

(i) seriously endangers, or is likely to seriously endanger,
public safety.

Note For principles tht must be taken into account when exercising a function
under this Act, see s 6.

(2) Before revoking a grant of leave under subsection (1), the relevant
directorgeneral must consdit

() the chief psychiatrist; and

(b) if the relevant directegeneralis the health directegenerad
the corrections directageneral or the CYP directgeneral.

3 If a personds |l eave is revoked
authorised ambulance paramedic, doctor or mental health officer may
apprehend the persand take the person to an approved mental
health facility.

Note See s263 (Powers of entry and apprehension) an2léd (Powers of
search and seizure).
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Section 144

(4) If a person is detained under subsecti®y the person in charge of
the approved mental healthcility must, within 12 hours after the
detention starts, give written notice to the ACAT and the public
advocate dj

(&) the name of the person detained; and
(b) the reasons for the detention; and

(c) the name and address of the approved mental hesdifityf
where the person is detained.
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Section 144A

Chapter 8A Transfer of custodyd secure
mental health facility

144A Transfer of custody if person admitted to secure mental
health facility

(1) A person is taken to be in the custody of directorgeneral if the
person is admitted to a secure mental health facility énder

(@) theChildren and Young People Act 20@8ction 109 (Transfers
to health facilities); or

(b) theCorrections Management Act 2Q@e&ction 54 (Transfers to
health facilities); or

(c) part 8.2 (Transfer of correctional patients).

Note See also theChildren and Young People Act 2008 245 and the
Corrections Management Act 20G¥217.

(2) However, a pexm admitted to a secure mental health facility is taken
to be in the custody of the directgeneral only until the person is
discharged from the facility.

(3) If custody of a person is transferred to the diregemeral, the
directorgeneral must

(a) immediately give written notice of the transfer of custody to

() if the person is a detain@éghe corrections
directorgeneral; and

(i) if the person is a young detaidethe CYP
directorgeneral; and

(b) as soon as practicable give written notice ué transfer of
custody to the following:

() the ACAT;

(i) the public advocate;
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Chapter 8A Transfer of custodyd secure mental health facility

Section 144A

(i) the person;

(iv) if the person has a nominated pedhe nominated
person;

(v) if the person is a chiftleach person with parental
responsibility for the child undehe Children and Young
People Act 200&division 1.3.2 (Parental responsibility).

(4) The directorgeneral must, as soon as practicable, give written notice
of an intention to disharge a person from a secure mental health
facility to the following people:

(a) if the person is a detain@ehe corrections directegeneral;
(b) if the person is a young detaideéhe CYP directoigeneral.

(5) A person who takes a detainee or yountgidee to a secure mental
health facility must give the directgeneral a written statement
containing any of the following relevant information:

(@) the nature and extent of any force, restraint, involuntary
seclusion or forcible giving of medication ads when, or in
relation to, taking the person to the facility;

(b) anything else that happened when, or in relation to, taking the
person to the facility that may h
physical or mental health.

Examplesd par (b)
1 theperson was subject to threat of violence from another person

2 a package of white powder fell out of

3 the person was in an agitated state and hit their head against the side of
the transport vehicle

(6) The directorgeneral must
(@ enter the statement in the personé

(b) keep aregister of any restraint, involuntary seclusion or forcible
giving of medication included in the statement; and
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Section 144B

(7)

144B
(1)

(2)

3)

(4)

(c) tell the public advocate, in writing, of any restraint, involuntary
seclusionor forcible giving of medication included in the
statement.

In this section:

admittedto a secure mental health facility includes transferred to the
facility.

Example

A person is transferred to a secure mental health facility from another unit at the
Canberra Hospital.

Taking person to appear before court

This section applies if a person taken to be in the custody of the
directorgeneral is required to appear before a court.

The corrections directegeneral or the CYP directgeneral mst tell
the directorgeneral about the requirement as soon as practicable after
becoming aware of it.

When the person is transferred from a secure mental health facility
for the purpose of attending court, the person is taken to be in the
custody od

(a) ifthe person is a detain@ehe corrections directageneral; and
(b) if the person is a young detaideéhe CYP directogeneral.

When the person is returned to the secure mental health facility, the
person is taken to be in the custody ofdirectorgeneral.
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Section 144C

144C Release etc on change of status of person
(1) This section appliesaf

(a) the directorgeneral is told by the corrections direegmmeral,
the CYP directogeneral or otherwise becomes aware of any of
the following inrelation to a person who is taken to be in the
directorgener al 6s custody:

) the personbés sentence of i mpri s«
(i) the person is released on parole;
(i) the person is otherwise released on the order of a court;
(iv) the relevant chamagainst the person is dismissed;

(v) the director of public prosecutions notifies the ACAT or a
court that the relevant charge against the person will not
proceed; and

(b) the person is not required to be detained under another court
order.

(2) The drectorgeneral must

(@ at the personds request, continue
in an approved mental health facility; or

(b) if the person is a child who does not have decismaking
capacity to make the requésat the request of a persontiwi
parental responsibility for the person under @faldren and
Young People Act 2008ivision 1.3.2 (Parental responsibility),
continue the treatment, care or support in an agorovental
health facility; or
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Section 144D

(c) make any other decision that the direggeneral may make in
relation to the person under this Act; or

(d) release the person from the secure mental health facility.

Note For principles that must be taken into accounémexercising a function
under this Act, see s 6.

(3) The directorgeneral must give written notice of a decision made
under subsection (2) to the following:

(a) the ACAT,;

(b) the public advocate;

(c) the person;

(d) if the person has a nominatedsm® the nominated person;

(e) ifthe person is a chifil each person with parental responsibility
for the child under th€hildren and Young People Act 2008
division 1.3.2 (Parentaesponsibility);

() if the person has a guardian under fBeardianship and
Management of Property Act 1991he guardian and the
ACAT;

(g) if the person has an attorney undee Powers of Attorney
Act2006 the attorney.

144D Power to apprehend if person escapes from secure
mental health facility

(1) This section applies if a person taken to be in théodysof the
directorgeneral escapes from a secure mental health facility.

(2) The person in charge of the secure mental health facility must
immediately tell the police that the person has escaped.
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Section 144D

(3) The person in charge of the secure mehéallth facility must also
give written notice of the person escaping to the following:

(a) the ACAT;
(b) the public advocate;
(c) if the person has a nominated pe&dhe nominated person;

(d) ifthe person is a chifil each person with parental respduigly
for the child under th€hildren and Young People Act 2008
division 1.3.2 (Parental responsibility);

(e) if the person is a young detaidethe CYP directogeneral;
() if the person is a detain®ehe corrections directegeneral,

(g) ifthere is aregistered affected person in relation to the p&rson
the directorgeneral responsible for thé&CT Civil and
Administrative Tribunal Act 2008

(4) A police officer, authorised ambulance paramedic, mental health
officer or doctor may apprehend the person and return the person to
the secure mental health facility.

Note See s 263 (Powers of entry and appreloensand s 264 (Powers of
search and seizure).

(5) A police officer, authorised ambulance paramedic, mental health
officer or doctor who apprehends and returns the person to a secure
mental health facility must give the direcigeneral a written
statementontaining any of the following relevant information:

(a) the nature and extent of the force or assistance used to enter any
premises, or to apprehend the person and take the person to the
facility;

(b) the nature and extent of any restraint, involunteclusion or
forcible giving of medication used when apprehending the
person or taking the person to the facility;
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