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An Act about motor accident injuries, and for other purposes
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Chapter 1 Preliminary

Part 1.1 Preliminary

Section 1
Chapter 1 Preliminary
Part 1.1 Preliminary
1 Name of Act

This Act is theMotor Accident Injuries Act 2019

3 Dictionary
The dictionary at the end of this Act is part of this Act.

Note 1 The dictionary at the end of this Act defines certain terms used in this
Act, and includes referencesdgnpost definions) to other terms defined
elsewhere.

For exampl e, t h eerssrialdeaphonfotmatiod®deé ni t i on
the Health Records (Privacy and Access) Act 198ctionary 6 me ans

t hat t peeonal bealtminformation i s defined in that
and the definition applies to this Act.

Note 2 A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provisidrthe Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act s 155 ands 156 (1)).

4 Notes

A note included in this Act is explanatory and is nartt @f this Act.
Note See thd_egislation Act s127(1), (4) and (5) for the legal status of notes.

page 2 Motor Accident Injuries Act 2019 R2
Effective: 28/08/20 28/08/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au

6


http://www.legislation.act.gov.au/a/1997-125
http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2001-14

Preliminary Chapter 1
Preliminary Part 1.1

Section 5

Offences against Actd application of Criminal Code etc

Otherlegislation applies in relation to offences against this Act.

Note 1 Criminal Code
The Criminal Code ch 2 applies to all offences against this Act (see
Code, pt 2.1).

The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms used
for offences to which the Code appliesg®nduct intention,
recklessnesandstrict liability).

Note 2 Penalty units

The Legislation Acts133 deals with the meaning of offence penalties
that are expressed in penaltyitan

Objects of Act
The main objects of this Act ated

(a) ensure benefits are available to support all people injured in
motor accidents on a ffault basis, subject to some exclusions
and limitationsand

(b) encourage early and appropriate treatirend care of people
injured in motor accidents to achieve optimum recovery and
return to preaccident levels of activity and work; and

(c) support people injured in motor accidents to access defined
benefits; and

(d) promote and encourage tharly, quck, costeffective and just
resolution of disputes; and

(e) continue and improve the system of motor accident injury
insurance, and the scheme of statutory insurance for uninsured
and unidentified vehicles, operating in the ACT; and

() keep the costs ofmotor accident injuryinsurance at an
affordable level; and
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Chapter 1
Part 1.1

Section 7

Preliminary
Preliminary

(1)

(2)

(g) provide frameworks that allow competition in setting premiums
for motor accident injury insurance policies; and

(h) provide for the licensing and supervision of insures/gling
motor accident injury insurance; and

(i) establish and keep a register of motor accident claims to help the
administration of the statutory insurance scheme and the
detection of fraud; and

() support angpromot the prevention of motor accidenand the
safe use of motor vehicles.
Application of Act

This Act applies to the death or injury of a person that results from a
motor accident if the motor accidént

(@) happened in the AC®On or after the day this Act conarced
and

(b) atleast 1 motor vehicle involved in the motor accideat MAI
coverunder this Actat the time of the motor accident.

For sulsection(1) (b), a motor vehicle involved in a motor accident
is taken to have hadAl cover under this Act at the time of the motor
accident i

(@) anMAI policy was in force for the motor vehicle at that time; or
(b) at that timethe motor vehicle was owned dy
(i) the Territoryor a territory authorityor

(i) the Commonwealth or a Commonwealth authooty

Note See £88 for motor vehicles owned by the Territory, a territory
authority, the Commonwealth or a Commonwealth authority.

(c) a compulsory thirgparty insurance policy was in force for the
motor vehicle under the law of a jurisdiction other than the ACT
at that time; or
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Preliminary Chapter 1
Preliminary Part 1.1

Section 7

(d) there is aright of action against the nominal defendant under this
Act in relation to the motor accident; or

(e) there would k a right of action against the nominal defendant
under this Act in relation to the motor accident if the cause of
the motor accident was the fault of the responsible péosoor
the driver of, the motor vehicle in the use or operation of the
motor vehcle.
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Chapter 1 Preliminary
Part 1.2 Important concepts
Division 1.2.1 Injury concepts

Section 8

Part 1.2 Important concepts

Division 1.2.1 Injury concepts

8 Meaning of person injured in a motor accident
In this Act:

person injured in a motor accidemheans an individual who sustains
a personal injury as a result of a motor accident.

Note Injured personmeans a person injured in a motor accidsaedict).

9 Meaning of personal injury
In this Act:
personal injurymeans bodily injury and includés
(&) psychological or psychiatric injury; and

(b) damage to spectacles, contact lenses, dentures, hearing aids,
crutches, wheelchairs, artificial limbs and prosthetic devices;
and

(c) death.

Examplesd psychological or psychiatric injury
mental or nervoush®ck

10 Meaning of motor accident
In this Act:
motor accidentmeans an incident that
(&) involves the use or operation of a motor vehicle; and
(b) causegpersonal injury to an individual; and
(c) happens wheh

(i) someone is driving the moteehicle; or
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Preliminary Chapter 1

Important concepts Part 1.2
Injury concepts Division 1.2.1
Section 11

11

12

(1)

)

(i) someone or something collides with the motor vehicle; or

(i) someone takes action to avoid colliding with the motor
vehicle; or

(iv) the motor vehicle runs out of control.

Meaning of use motor vehicle
In this Act:
use a motorvehicle, includes the following:

(a) drive, park or stop the motor vehicle on a road or road related
area;

(b) maintain the motor vehicle;

(c) if the motor vehicle is towing a trail@ruse the trailer while
attached to the vehicle;

(d) if the motor vehicle is a tow truck towing or carrying an
uninsured motor vehicde use or operate the uninsured vehicle
being towed or carried;

(e) anything else prescribed by regulation.

Also, if a trailer towed by a motor vehicle becomes detached from the
vehide and runs out of control, these of the vehicle is taken to
include the trailer while it is running out of control.

Meaning of permanent impairment
In this Act:

permanentimpairment means the lossf, loss of the usef, or
damage omalfunctionof, any of the following:

(a) a part of the body;
(b) a bodily system or function;

(c) apart of a bodily system or function.
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Chapter 1 Preliminary
Part 1.2 Important concepts
Division 1.2.1 Injury concepts
Section 13
13 Meaning of whole person impairment (or WPI)
In this Act:
whole person impairmentor WPI), of a person, meansetlilegree of
permanent impairment of the whole persesulting from personal
injury sustained as a result of a motor accident, expressediase
numberpercentage.
14 Meaning of independent medical examiner (or IME)
In this Act:
independenmedical examinefor IME ) means a doctor who, under
an arrangement with an authorised Iidi®vider, conducts
(&) medical examinations for WRksessments; and
(b) SOI assessments.
15 Authorisation of IME providers
(1) The MAI commission must authorisatities to be IMEproviders for
this Act (uthorised IME providers.
(2) The MAIcommission must not authorise an entity to be an
IME provider unless satisfied that the erdity
(&) has expertise in arrangiég
(i) medical examinations for WRlsessmest and
(i) SOl assessments; and
(b) has entered into a deed of services with the Elxhmission;
and
(c) otherwise meets the criteria set out in the Maidelines for
authorising an entity to be an IMEovider.
(3) The MAI guidelines may make praaron for the following:
(a) criteria for authorising an entity to be an INdEOvider;
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Preliminary Chapter 1

Important concepts Part 1.2
Insurance concepts Division 1.2.2
Section 16

(b) operational requirements to be imposed on an authorised
IME provider;

(c) fees that may be charged by an authorised fiviiider for
provision of services fONPI assessments and SOl assessments.

Division 1.2.2 Insurance concepts

16 Meaning of nominal defendant
(1) For this Act, ACTIA is thenominal defendant
Note ACTIAO see the dictionary.

(2) Any action or proceeding by or against the nomaefendant must

be taken in the name of the O6nominal
Division 1.2.3 Indexation concepts
17 Meaning of average weekly earnings (or AWE)

In this Act:

average weekly earninggsor AWE) means the series of average
weekly earnings issued by the Au$iaa statistician, prescribed by
regulation.
18 Meaning of AWE indexed for amount
(1) In this Act:

AWE indexed for an amount, means the amount as adjusted in line
with any adjustment in the AWE

(a) after the commencement of the provision in whith amount
appears; and

(b) on a day (anndexation day prescribed by regulation for the
amount; and

(c) rounded up to the nearest whole $10.
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Chapter 1

Part 1.2
Division 1.2.3 Indexation concepts

Preliminary
Important concepts

Section 19

19

(2)

3)

(4)

(1)

(2)

3)

However, if an amount to B®WE indexed would, if adjusted in line
with the adjustment (theegative adjstmen) to the AWE, become
smaller, the amount is not reduced in line with the negative
adjustment.

An amount that, in accordance with sabtion(2), is not reduced
may be increased in line with an adjustment in the AWE that would
increase the amountly to the extent that the increase, or part of the
increase, is not one that would cancel out the effect of the negative
adjustment.

Sulsection(3) does not apply to a negative adjustment once the effect
of the negative adjustment has been offgeirsst an increase in line
with an adjustment in the AWE.

Indexation of defined benefits and quality of life damages

The MAI commissionrmust, on or before each indexation dayan
amount that iIAWE indexed declaré

(a) the AWE indexationfactor for the amount; and
(b) the amount as indexed; and

(c) that the amount as indexed applies on the indexation day for the
amount.

A declaration under sskction(1) is a notifiable instrument.
Note A notifiable instrument must be nbéid under the_egislation Act
In this section:

AWE indexation factor for an amountneans thdéactorworked out
for the amount in the wayrescribed by regulation

indexationday® see sectioi8(1) (b).
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Preliminary Chapter 1

Important concepts Part 1.2
Duties in relation to motor accidents Division 1.2.4
Section 20
Division 1.2.4 Duties in relation to motor accidents
20 Duty to act in good faithd applicants, claimants and

insurers
(1) This sectiorapplies to the following people:
(@) alicensed insurer;
(b) an applicant fodefined benefits inalation to a motor accident;
(c) aclaimamfor a motor accident claim
(2) Each person to whothis sectiorapplie®

(&) has a duty to act in good faith in relation to an application for
defined benefits or a motor accident claand

(b) must endeavour to finalise the application, or restiteeclaim
as justly angpromptlyas possible.

(3) The duty of an applicant or claimant to act in good faith in relation to
an applicatiorfor defined benefiter a motor accident claim inales
the following:

(a) a duty to act honestly and with integrity at all times, and not to
mislead, in all dealings and communications in relation to the
application or claim;

(b) aduty to disclose, in a timely manéer

() all relevant information inelation to the application or
claim, includingreportsby health practitionay and

Note Health practitione® see thelegislation Act dictionary,
ptl.

(i) any otherinformation reasonably requested by an insurer
in relation to the application or claim;

(c) a duty to do all things reasonably necessary to facilitate the
resolution of a dispute in relation to the application or claim;
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Part 1.2 Important concepts
Division 1.2.4 Duties in relation to motor accidents
Section 20

(d) a duty to take alteasonable steps to minimise the loss caused
by the applicantds or <cldai mant s ¢

(i) undertaking reasonable and necessary treatment and care,
rehabilitation and vocational training; and

(i) applying for treatment and care beftefias soon as
practicable after the motor accident or aftex applicant
or claimant becomes aware of the personal injury; and

(iif) starting or returning to work as soon as practicable after a
health practitioner certifies that the applicant or clainmnt
fit for starting or returning to work.

(4) The duty of a licensed insurer to act in good faith in relation to an
application for defined benefits or a motor accident claim includes the
following:

(a) aduty to disclosegs soon as practicablal information that a
applicant or claimanimay reasonably need to understand the
process for applying for defined benefits or making a motor
accident claim;

(b) a duty to give m applicanti nf or mati on about t he
entitlements to defined benefits;

(c) a duty to keep an applicant or claimant informed at all times
about the status or progressiodir application or claim;

(d) a duty to give the applicant or claimant written reasons for all
decisions having a material effect on an entitlement tmelef
benefits or damages;

(e) a duty to tell an applicant or cl
cl ai mant 6 s ofadgcsibn of thee insuesy, | e w

() aduty to promptly pay any defined benefits to which a person is
entitled or damges agreed to isettlement ofhe motor accident
claimor ordered by a court.
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Preliminary Chapter 1

Important concepts Part 1.2
Duties in relation to motor accidents Division 1.2.4
Section 21

(5) If a court is hearing a dispute involvirgglicensednsurer and an
applicant or claimant in relation to an application for defined benefits
or a motor accident claim, the court may

(a) take into account a duty the insurer, applicant or claimant has
under this section; and

(b) make an order in relation to the exercise of the duty.

Note It is an offence to make a false or misleading statement, give false or
misleading information or produce a false or misleading document (see
Criminal Code pt 3.4).

21 Obligation to cooperate with MAIl insurerd responsible
person and driver

(1) This sectiorapplies if personal injuris caused by motor accident.

(2) The responsible person for,thedriver of, a motor vehicle involved
in the motor accident must comply fully withyareasonable request
made by theMAIl insurer for the motor vehicle for information in
relation to an application for defined benefits or a motor accident
claim resulting from the motor accident.

Maximum penalty: 20 penalty units.

Note Penalties imposechdler this Act must be paid into the nominal defendant
fund (sees 330).

(3) This sectiordoes not apply to a person if the person has a reasonable
excuse for failing to comply with the request.
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Chapter 1

Part 1.3

Section 22

Preliminary
Motor accident injuries commission

Part 1.3 Motor accident injuries

22

23

24

25

(1)

(2)

commission

Note The governance of territory authorities, including &l commission
is regulated by th&inancial Management Act 199éhe FMA), pt 9 as
well as the Act that establishes them.

For example, te FMA, pt 9 dealswith the corporate status of territory
authorities and their powers.

Establishment of commission

The Motor Accident Injries Commission is established

Constitution of commission

The commission consists of tMAl commisiorer.

Appointment of MAl commissioner
The Minister must appoint a public servant asMidd commissioer.

Note 1 For the making of appointments (including acting appointments), see the
Legislation Act pt19.3.

Note 2 In particular an appointment may be made by naming a person or
nominatingthe occupant of a position (skegislation Act s207).

An appointment must be farterm ofnot longer than yeas.

Note A person may be reappointed to a position if thegeis eligible to be
appointed to the position (séegislation Acts208 and dict, pt, def

appoiny.
Functions of MAI commission
TheMAI commissiorhas the following functions:

(a) to regulate the licensing of insuresperating under theotor
accident injuries insurance scheme under this Act, incluing
issue, suspend or cancel licences for insurers and supervise
insurers
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Preliminary Chapter 1
Motor accident injuries commission Part 1.3

Section 25

(b) to ensure thatnemiums fully fund the present and likely future
liability under this Act but are not excessive;

(c) to keep the insurance industry deed under review and make
recommendations for its amendment;

(d to monitor insurersd cundgepthisi ance wi
Act;

Note A reference to an Act includes a reference to the statutory
instruments made or in force under the Act, including any
regulation §eelLegislation Acts104).

(e) to approve or rejecMAIl premiums and make guidelines in
relation to premiums under this Act;

(H to provide, or facilitate or regulate the provision of, information
to the public about the motor accident injurresurancescheme,
causes of motor vehicle accidenthe insurance business,
licensedinsurers, defined benefifgncluding applications for
defined benefits)and motor accidentclaims, and dispute
resolution;

(g) to manage complaints abottie market practices of licensed
insurers and the handling practices of insurers in relation to
applications for defined benefits anmbtor accident claig)

(h) to issue, monitor and review thdAl guidelines and other
statutory instruments under this Act;

(i) to monitor, and advise the Minister about, the administration,
efficiency and effectiveness of the motor accident injuries
insurancescheme;

() to investigate any issue affecting the viability of the motor
accident injuriesnsurancescheme;

(k) to supprt and promotesafety in the use of motor vehicles and
the prevention of motor accidents;
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Part 1.3 Motor accident injuries commission

Section 26

() to develop and coordinate strategies to identify and combat
fraud in or related tapplications for defined benefits anmgbtor
accident claims;

(m) to keep themotor accident injuries insurance schegeaerally
underreview and make recommendations for its amendment;

(n) any other function given to thdAl commissiorunder this Act
or another territory law.

Note A provision of a law that gives an égt(including a person) a function
also gives the entity powers necessary and convenient to exercise the
function (sed.egislation Acts196 and dict, pt 1, defntity).

26 Functions of MAI commissioner

The MAI commissioer has the functions given to the
MAI commissioer under this Act or another territory law.

Note A provision of a law that gives an entity (including a person) a function
also gives the entity powers necessary and convenient to exercise the
function (sed.egislation Acts196 and dict, pt 1, deéntity).

27 Meaning of staff of the MAl commission
In this Act:
staff of theMAI commissionmean$
(a) staff employed undesection28; and

(b) consultants and contractors engaged usdetion29.

28 MAI commission employed staff
(1) TheMAI commissiormay employ staff on behalf of the Territory.

(2) The staff must be employed under theblic Sector Management
Act1994

Note The Public Sector Management Act 199div 8.2 applies to the
MAI commission in relation to the employment of staff (s€blic
Sector Management Act 19%4152).
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Preliminary Chapter 1
Motor accident injuries commission Part 1.3

Section 29

29
1)

(2)

30
L)

)

31

MAI commission consultants and contractors

The MAI commissionmay, on behalf of the Territory, engage
consultants and contractors to assist the commission in exercising its
functions.

However, theMAI commissionmust not enter into a contract of
employment under this section.

Delegation by MAI commission

TheMAI commissiormay delegate thRIAl commissio® s f unct
under this Act or another territory lando

(&) theMAI commissioer; or

(b) a member of staff of thlAl commissionor
(c) a public employee; or

(d) a person prescribed by regulation.

Notel Public employed see thd egislation Act dictionary, pt 1.

Note2 For the making of delegations and the exercise of delegated functions,
see thd egislation Act pt 19.4.

A delegate may subdelegate ta person mentioned in
subsectior{l) (c) or (d) a function delegated under sdation(1) if
the subdelegation is authoris@dwriting, by theMAI commission

Delegation by MAI commissioner

The MAI commissioer may delegate thé/IAl commissioe r 6 s
functions under this Act or anothirritory law t@

(&) a member of staff of thelAl commissionor

(b) a public employee; or
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Chapter 1 Preliminary
Part 1.3 Motor accident injuries commission
Section 32
(c) a person prescribed by regulation.
Notel Public employed see thd egislation Act dictionary, pt 1.
Note2 For the making of delegations and the exercise of delegated functions,
see thd egislation Act pt 19.4.
32 MAI commission arrangements for staff and facilities
TheMAI commissiormay arrange with the head of service to use the
services of public servant ordrritory facilities.
Note The head of service may delegate powers in relation to the management
of public servants to a public servant or another persorP{dalec Sector
Management Act 1994 18).
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Motor accident injuriesd defined benefits Chapter 2
Interpretationd ch 2 Part 2.1

Section 33

Chapter 2 Motor accident injuriesd
defined benefits

Part 2.1 Interpretationd ch 2

33 Meaning of defined benefits
In this Act:
defined benefitsnears the following benefits:
(&) income replacement benefits;
(b) treatment and care benefits;
(c) quality of life benefits;
(d) death benefits
(e) funeral benefits.

34 Meaning of relevant insurer for motor accident
(1) In this Act:
relevant insurer for a motor accident, meahs

(a) for a single vehie accidend the insurer othe motor vehicle;
and

(b) for a multiple vehicle accidedt

() for a nofault motor acciderd the insurer ofa motor
vehicle involved in the accidentdetermined under an
approved industry arrangement to be the relevant insurer
for the accidentor

Note No-fault motor accidend see 254.
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Part 2.1 Interpretationd ch 2

Section 35

(i) for any other cagethe insurer of the motor vehicle whose
driver or responsible person was most at fault in the motor
accident.

Note See A0 for provisions relating to interstate relevant insurers.
(2) In this section:
approvedndustry arrangemenineans an arrangement

(@) between licensed insurerand the nominal defendarfor
determining the relevant insurer for a motor accident; and

(b) approvedin writing, by the MAI commission.
insurer, of a motor vehicle, meads

(a) for an insured motor vehiagethe MAIinsurer for the motor
vehicle; or

(b) for a motor vehicle insured by an interstate insrire
interstate insurer; or

Note Interstate insure® see the dictionary.

(c) for an uninsured motor vehidethe nominal defendanty

(d) for an unidentified motor vehiadethe nominal defendant.

35 Meaning of full and satisfactory explanation by
applicantd ch 2

(1) For this chapter, &ull and satisfactory explanatiorby an applicant
for a delayin applying for defined benefits a full account of the
conduct, including the actions, knowledge and belief of the applicant,
from the date of the motor accident until the date of providing the
explanation.
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Interpretationd ch 2 Part 2.1

Section 36

(2) The explanation is not a satisfactory kexmtion unless a reasonable

36

person in the position of the applicant would have been justified in
experiencing the same delay.

Examplesd full and satisfactory explanation

1 An application for defined benefits in relation to a motor accident is delayed
becaise a person injured in the motor accident becomasraw o f t he
injury soméime after the motor accident.

2 An application for defined benefits in relation to a motor accident is delayed
because a person injured in the motor accident was not afitheeapplication
processhecause the persafid not receive accurate or timely information
about the process.

3 An application for death benefits is delayed because the appointment of an
executor fortheleadp er sonds estate is delayed

person

4  An applicationf o r death benefits is delayed bec

personal representative delayed in working out whetiesr wereentitled to
make the application.

Meaning of person who died as a result of a motor
accident
In this Act:

personwho diedas a resit of a motor accidentmeans an individual
who die®

(a) as aresult of a personal injury the person sustaisedresult of
a motor accident; and

(b) within 2 yeass after the date of the motor accident.

Note Dead persormeans a person who died as a result of a motor accident
(seedict).
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Part 2.2 Defined benefitsd entitlement
Division 2.2.1 Entitlement to defined benefits

Section 38

Part 2.2 Defined benefitsd entitlement

Division 2.2.1 Entitlement to defined benefits

38 Person injured in motor accident entitled to defined
benefits

If a person sustains a personaligjas a result of a motor accident
in the Territory, defined benefits are payable in relation to the
personal injury.

39 Defined benefits payable by relevant insurer
The defined benefits payable to a person in relation to a personal
injury are payable bthe relevant insurer for the motor accident.

40 Payment of defined benefits by interstate relevant insurer

(1) This sectiorappliesif the relevant insurer for a motor accident is an
interstate insurer (thaterstate relevant insurer

Note Interstate insure® see the dictionary.
(2) Theinterstate relevant insurerust

(@) pay the defined benefits payable as a result of the motor
accident; or

(b) enter into an arrangement with a licensed insurer that is an
associated entity of thénterstate relevant insurefor the
licensed insurer to be the relevant insurer for the motor accident;
or

(c) enter into an arrangement with the noatidefendant for the
nominal defendant to manage the payment of the defined
benefits on behalf of thiaterstate relevant insurer
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Defined benefitsd entitlement Part 2.2
Entitlement to defined benefits Division 2.2.1
Section 40

(3) However, if the insurance policy of an interstate relevant insurer does
not provide benefits, on a Hault basis, to ammtfault driver who
sustains a personal injury in the motor accident

(@) the nominal defendant is the relevant insurer for the motor
accidentfor an application for defined benefits made by the
atfault driver; and

(b) the interstate relevamsurer must give the nominal defendant
any information it has in relation to the-fata u | t driver 6:
application for defined benefits.

(4) If the interstate relevant insurenters into an arrangement with the
nominal defendaninder subsection (2) (dhe nominal defendadt

(&) has complete authority to make decisions for the management
of the payment of the defined benefits; and

(b) may request an advance from the nominal defendant fund to
fund the payment of the defined benefits; and

(c) may chargehteinterstataelevant insurer a fee for managing the
payment of the defined benefits.

(5) The nominal defendant may recover as a debt fromnteestate
relevant insurerany costs reasonably incurred by the nominal
defendant in relation to the management of the payment of the defined
benefits.

(6) The nominal defendant may bring a proceeding for recovery of costs
underthis sectiorbefore the costs have been actuallypaifull and,
in that case, a judgment for recovery of costs may provide that, as far
as the costs have not been actually paid, the right to recover the costs
is contingent on payment.
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Part 2.2 Defined benefitsd entitlement
Division 2.2.2 Limitations and exceptions to entitlement
Section 41

(7) This sectiondoes not affect a right of recovery that the nominal

defendant may have, apart from this section, against the responsible

person for, or the driver of, the motor vehicle at fault in the motor
accident.

Note An amount recovered under this section by the nominal defendant must
be paid into the nominal defemit&und (sees 330).

(8) In this section:

associated entity of an interstate relevant insuiersee the
Corporations Acgtsection5S0AAA.

Division 2.2.2 Limitations and exceptions to
entitlement
41 Meaning of driving offence

In this Act:

driving offence means an offence against any of the following
provisions:

(&) theCrimes Act 190, section20 (Recklessly inflicting grievous
bodily harm);

(b) the Criminal Code section318 (Taking etc motor vehicle
without consent);

(c) theRoad Transport (Alcohol and Drugs) Act 1977

(i) sectionl9 (Prescribed concentration of alcohol in blood or
breath), if the convicting court finds that the concentration
of al cohol i n t hewapaleveByar 6 s

(i) section24 (Driving under the influence of intoxicating
liquor or a drug),

(A) the offence relates to driving under the influence of
intoxicating liquor; and
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Defined benefitsd entitlement Part 2.2
Limitations and exceptions to entitlement Division 2.2.2
Section 42

(B) a copy of a certificate or statement under thet,
section 41 (1) (a), (c) or (g) (Evidentiary certificate
alcoholrelated tests) or sectieiiAB (Evidentiary
certificatéd analysis of oral fluidsample)that is
admitted in evidence in a proceeding in relation to the
offenceshowsthat the concentration of alcohol in the
per sonds bl oengdvalenttdebet3goat h was

(i) section24A (Use vehicle or animal on road under
influence of alctbol or drug) if a copy of a certificate or
statement under thatct, section 41 (1) (a), (c) or (g) or
sectiord1AB that is admitted in evidenae a proceeding
in relation to the offencehowsthat the concentration of

al cohol in the persquovaléerstobl| ood
level 3;
(d) the Road Transport (Safety and Tiia Management)
Act199%
(i) section5A (Races, attempts on speed records, speed trials
etc); or

(i) section5B (Improper use of motor vehicle); or
(i) section5C (Failing to stop motor vehicle for police); or
(iv) section6 (1)(a) or (b)(Negligent driving; or
(v) section7 (Furious, reckless or dangerous driving);
(e) a provision prescribed by regulation.

42 Definitionsod div 2.2.2

In this division:
level for a concentration of alcohol in blood or bréagee théRoad
Transport (Alcohol and Drugs) Act 197dictionary.
non-conviction orded see the Crimes (Sentencing) A2005
dictionary.
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Chapter 2 Motor accident injuriesd defined benefits

Part 2.2 Defined benefitsd entitlement
Division 2.2.2 Limitations and exceptions to entitlement
Section 43

outstanding for a chargé see theBail Act 1992 sectiordD (6).

43 Entitlement limitedd uninsured motor vehicle

(1) This sectiorapplies if a person injured in a motor accident was the
responsible person for, or the driver of, an uninsured motor vehicle
involved in the motor accident.

(2) The injured persois entitled toincome replacement benefits only
ifd
(&) the motor accident involdemore than 1 motor vehicle aid

(i) another motor vehicle involved in the motor accideas
an insured motor vehicle when the accident happened; and

(i) the other vehiclebds insurer
motoraccident; or

(b) the motor accident
() involvedonly 1 motor vehicle; and
(i) is a nefault motor accident; or
(c) the injured persah
() is the driver of the uninsured motor velichnd
(i) believed on reasonable grounds #hat

(A) the motor vehicle was an insured motor vehicle when
the accident happened; and

(B) the responsible person for the motor vehicle
consented to the injured person driving the vehicle

(3) The injured person is entitled guality of life benefits onlyfd

(a) another motor vehicle involved in the motor accident was an
insured motor vehicle when the accident happened; and
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Defined benefitsd entitlement Part 2.2
Limitations and exceptions to entitlement Division 2.2.2

Section 44

44
1)

(@)

(3)

(b)) t he other vehicledbds i nsmaotoer i s
accident.

Entitlement limitedd single driving offence

This sectiorapplies if a person injured in a motor accident is charged
with a driving offence imelation to the motor accident.

If the injured person has applied for quality of lilenefits, he
application is suspendddr the periodhe charge is outstanding.

Any entitlement toincome replacement benefits or quality of life
benefitsby the injured person endls

(a) if the injured person is convicted or found guiif the drivng
offenced

(i) if the injured person does not appeal the conviction or
finding of guiltd at the end of the appeal peritm the
offence or

(i) if the injured person appeals the conviction or finding of
guiltd when the appeal is finalisehd the conwition or
finding of guilt is upheld; or

(b) if the injured person is entitled to immunity under the
Diplomatic Privileges and Immunities Act 19@ZwIth) and tle
MAI commission makes a declaration under subse¢tyin

(i) if the injured person does not apply for review of the MAI
commi ssionds deci sidanthetemd mak e
of the timeallowed under sectiod79 (3) to apply for
review; or

(i) if the injured person applies for review of the MAI
commi ssionds deci si dwhentthe make
reviewand any subsequent review or appeal of the review
decision is finalised, and the désion to make the
declarations upleld.
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Chapter 2 Motor accident injuriesd defined benefits

Part 2.2 Defined benefitsd entitlement
Division 2.2.2 Limitations and exceptions to entitlement
Section 45

45

(4) The MAI commission may, on request by the relevant insurer for the
motor accident, declare that, having taken into consideration the
police accident report for the motor accident and any other evidence
provided by the police, the injured persanniot entitled to income
replacement benefits or quality of life benefits.

Note A decision to declare that an injured person is not entitled to income
replacement benefits or quality of life benefits is a reviewable decision
(seech10and sch).

(5) Subsection (3) does not apply if the court makes a-camviction
order for the injured person in relation to the driving offence.

(6) The relevant insurer is not entitled to recover any amount of defined
benefits paid to the injured person beftredayh e i nj ur ed
entitlement to defined benefits ends.

No entitlementd multiple driving offences

(1) This sectiorapplies if a person injured in a motor accidemharged
with 2 or more driving offences in relation to the motor accident.

(2) If the injured person has applied for quality of life benefits, the
application is suspended for the peraocharge is outstanding.

(3) Any entitlement tancome replacement benefits, treatment and care
benefitsor quality of life benefitdy the injuredoerson ends

(a) if the injured person is convicted or found guidf 2 or more
driving offenced

(i) if the injured person does not appeal the convictions or
findings of guil® at the end of the appeal period for the
offences; or

(i) if the injured @rson appeals the convictions or findings of
guiltd when the appeal is finalised and the convictions or
findings of guilt are upheld; or
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Motor accident injuriesd defined benefits Chapter 2

Defined benefitsd entitlement Part 2.2
Limitations and exceptions to entitlement Division 2.2.2
Section 45

(b) if the injured person is entitled to immunity under the
Diplomatic Privileges and Immunities Act 19&wiIth) andthe
MAI commission makes a declaration under subsectiah (4)

(i) if the injured person does not apply for review of the MAI
commi ssionds deci sidoanthetend make th
of the time allowed under secticgty9 (3) to apply for
review; or

(i) if the injured person applies for review of the MAI
commi ssiond6s deci sidwhentte make t |
review and any subsequent review or appeal of the review
decision is finalised, and the dgon to make the
declarations upheld.

(4) The MAI commission may, on request by the relevant insurehéor t
motor accident, declare that, having taken into consideration the
police accident report for the motor accident and any other evidence
provided by the police, the injured person is not entitled to the defined
benefits mentioned in subsection (3).

Note A decision to declare that an injured person is not entitled to the defined
benefits mentioned in(8) is a reviewable decision (selel0and sch2).

(5) Subsection (3) does not apply if the court makes acooriction
order for the injured person inlagon to 1 or more of the driving
offences.

(6) The relevant insurer is not entitled to recover any amount of defined
benefits paid to the injured personbefore e day the injured
entitlement to defined benefits ends.
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Chapter 2
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Section 46

Motor accident injuriesd defined benefits
Defined benefitsd entitlement

2.2 Limitations and exceptions to entitlement

46
1)

(2)

47
(1)

)

48
1)

)

Entitlement limitedd injuries self-inflicted

A person injured in a motor accident is not entitled to income
replacement benefits or quality of life benefits if the injury is an
intentionally seHinflicted injury.

If the death of a person who died as a result of a masodent is
caused by an intentionally seifflicted injuryd

@ the personds estate is not enti

(b) a dependant of the person is not entitled to death benefits.

Entitlement limitedd detainees and young detainees

A person injured in a motor accident is not entitled to income
replacement benefits or treatment and care benefits during any period
when the person is a detair@ea young detainee

Note A person with an injury to which theTCS Act applies is eligible to
participate in thee TCS scheme even though the person is imprisoned
(seeLTCS Act, s15 (3)).

In this section:
detaine® see theCorrections Management A2007 section6.

young detained see theChildren and Young People Act 2008
section95.

No entitlementd serious offences

This sectiorapplies if a person injured amotor accident is charged
with a serious offence in relation to the motor accident.

If the injured person has applied for quality of life benefits, the
application is suspended for the period the charge is outstanding.
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Defined benefitsd entitlement Part 2.2
Limitations and exceptions to entitlement Division 2.2.2
Section 48

(3) Any entitlement tancome eplacement benefits, treatment and care
benefits or quality of life benefitsy the injured person endls

(a) if the injured person is convicted or faliguilty of the serious
offenced

(i) if the injured person does not appeal the conviction or
finding of guiltd at the end of the appeal period for the
offence; or

(i) if the injured person appeals the conviction or finding of
guiltd when the appeal is finalised and the conviction or
finding of guilt is upheld; or

(b) if the injured person is entitled to immunity under the
Diplomatic Privileges and Immunities Act 19@ZwlIth) andthe
MAI commission makes a declaration under subsectiah (4)

(i) if the injured person does not apply for review of the MAI
commi s si o0n 0 skethededlariidattheteod m
of the time allowed under sectict9 (3) to apply for
review; or

(i) if the injured person applies for review of the MAI
commi ssionds deci sidwhentthe make t |
review and any subsequent review or appe#h®ieview
decision is finalised, and the decisidn make the
declarations upheld.

(4) The MAI commission may, on request by the relevant insurer for the
motor accident, declare that, having taken into consideration the
police accident report for theator accident and any other evidence
provided by the police, the injured person is not entitled to the defined
benefits mentioned in subsection (3).

Note A decision to declare that an injured person is not entitled to the defined
benefits mentioned in(8) is a reviewable decision (selel0and sch2).

(5) Subsection (3) does not apply if the court makes acooriction
order for the injured person ielation to the serious offence.
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Part 2.2 Defined benefitsd entitlement
Division 2.2.2 Limitations and exceptions to entitlement
Section 48

(6) The relevant insurer is not entitled to recover any amount of defined

benefits paid to the injured personbefore e day t he injured

entitlement to defined benefits ends.
(7) In this section:

serious offencemeans an offence against any of the following
provisions:

(@) theCrimes Act 1900
(i) sectionl2 (Murder); or
(i) sectionl5 (Manslaughter); or

(i) sectionl9 (Intentionallyinflicting grievous bodily harm);
or

(iv) section21 (Wounding); or
(v) section29 (Culpable driving of motor vehicle);
(b) theRoad Transport (Alcohol and Drugs) Act 1877

() sectionl9 (Prescribed concentration of alcohol in blood or
breath), if the convicting court finds that the concentration
of al cohol i n the pédavddpard s

(i) section22 (Refusing to provide breath sampler

(i) secton 22A (Refusimg to provide oral fluid samplgdr
(iv) section22B (Faiing to stay for screening tesor

(v) section22C (Refising to undergo screening tesi)
(vi) section23 (Refusing blood test etar

(vii) section24 (Driving under the itfience of intoxicating
liquor or a drug), id

(A) the offence relates to driving under the influence of
intoxicating liquor; and
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Defined benefitsd entitlement Part 2.2
Limitations and exceptions to entitlement Division 2.2.2
Section 49

(B) a copy of a certificate or statement under thet,
section 41 (1) (a), (c) or (g) (Evidentiary certificate
alcoholrelated tests) or sectieiiAB (Evidentiary
certificatéd analysis of oral fluidsample) that is
admitted in evidence in a proceeding in relation to the
offenceshowsthat the concentration of alcohol in the
per sonds bl oengdvalenttdebetdeont h was

(viii) section24, if the offence relates to driving under the
influenceof a drug; or

(ix) section24A (Use vehicle or animal on road under
influence of alcohol or drugjf a copy of a certificate or
statement under thact, sectiord1 (1) (a), (c) or (g) or
sectiord1AB that is admitted in evidence in a proceeding
in relation to the offencehowsthat the concerdition of
al cohol in the peresqovaléerstobl ood o
level 4;

(x) section 24A, if the offence relates to driving under the
influence of a drug;

(c) the Road Transport (Safety and Traffic Management)
Act1999

(i) section7A (Aggravated offend® furious, reckless or
dangerous driving); or

(i) section8 (Menacing driving)

(d) a provision prescribed by regulation.

49 No entitlementd act of terrorism

(1) If the MAI commission notifies, in writing, the relevant insurer for a
motor accident that the motor accident was caused by, or attributable
to, an act of terroristh

(&) a person injured in the motor accident is not entitled to defined
benefits in relation to the injurand
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Part 2.2 Defined benefitsd entitlement
Division 2.2.2 Limitations and exceptions to entitlement
Section 50

(b) the personal representative, or the person who paid or is liable
to pay the funeral expenses, of a person who died as a result of
the motor accident is not entitled to funeral benefits in relation
to the personds death; and

(c) the dependant®f a person who died as a result of the motor
accidentare not entitled to quality of life benefits or death
benefits in relation to the persor

(2) In this section:
act of terrorisn®
(&) means an act that

(i) causes or threatens ttause death, personal injury or
damage to property; and

(i) is designed to influence a government or intimidate the
public or a section of the public; and

(i) is carried out for the purpose of advancing a political,
religious, ideological, ethnic aimilar cause; but

(b) does not include a lawful activity or industrial action.

50 Entitlement limitedd workers compensation applicant
(1) This section applies d persod

(a) isinjured in a motor accident; and

(b) is entitled to definethenefits; and

(c) applies forompensation under a workers compensation scheme
in relation to the injury

(2) I £ t h e applieatieiformwdrleers compensation is accepted, the
persondés entitlement to the followin
theapplicationis accepted by thiasurer for the application

(&) income replacement benefits;
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Section 51

(b) treatment and care benefits;
(c) quality of life benefits.

A

(3) However,rhe personbdés entit isevivedifthe t o def i |
p e r sapplidatoonfor workers compensationds

(a) withdrawn withinl3 weeksafter thedate of the motor accident
or

(b) denied.

Note If an injured person who has made a successful agiplicaor
compensation under a workers compensation scheme in relation to a
motor accident does not withdraw that application within 13 weeks after
the date of the motor accident, the person will continue to be entitled to
compensation in accordance witlke thcheme.

(4) Defined benefits are not payable in relation to any benefitsgrald
not recoveredunder the workers compensation scheme before the
applicationwas withdrawn or denied.

Division 2.2.3 End of entitlement to certain benefits

51 When entitlement to certain benefits ends

(1) This sectiorapplies if a person injured in a motor accident is entitled
tod

(&) income replacement benefits; or
(b) treatment and care benefits.
2) The personédés entitl ementollevmgts on t he
(a) the person dies;
(b) for income replacement benebits

() the person reaches thension agelus 2years or
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Division 2.2.3 End of entitlement to certain benefits
Section 51
(i) if, on the date of the motor accident, the person has reached
thepension agand is in paid word 2 yearsafter the date
of the motor accident;
(c) a motor accident claim for the motor accident is finalised;
(d) the person obtains a judgment or an agreement for damages in
relation to the persondés injury
(e) 5yeas after the date of the motor abent.
Notel See also §84, which provides that a forei
defined benefits ends in certain circumstances.
Note2 Pension agé see the dictionary.
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Motor accident injuriesd defined benefits Chapter 2

Application for defined benefits Part 2.3
Communicating with people in relation to motor accidents Division 2.3.1
Section 52
Part 2.3 Application for defined benefits
Division 2.3.1 Communicating with people in
relation to motor accidents
52 Information and support for applicants for defined benefitsd
MAI guidelines

(1) TheMAI guidelines may make provision for information and support
thatthe relevant insurdor a motor accident mugive applicants for
defined benefits

(2) In particular, the MAI guidelines may make provision for the
following:

(a) the circumstances in which the relevant insurer for a motor
accident must give support and information to a person injured
in the moto accident;

(b) if a person injured in a motor accident contacts an insurer for a
motor vehicle involved in the motor accidénthe information
that must be given to the person about the procedures relating to
applying for defined benefits, includiég

(i) accessing, completing and submitting an application; and
(i) information to be given with an application; and
(ii) time limits applying to the making of an application; and
(iv) towhom an application must be given;

Example

i f the i nj uwoekdutpl®isghe relevard insdrénat
the person give thepalication to their own insurer
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Division 2.3.1 Communicating with people in relation to motor accidents
Section 52

(c) the information that must be given with a receipt notice for an
application for treatment and care benefits and income
replacement benefits, includingformation aboutallowable
expenses for treatment and care;

Note Sees 60 for when a receipt notice is given.

(d) the information that must be given in relation to an application
for treatment and care benefits and income replacement benefits
for which therelevant insurer has accepted liability, including
the following:

(i) the procedure for obtaining approval for treatment and
care;

(i) the procedure for reimbursement of treatment and care
expensesdomestic services expenses and travel expenses

(i) the evidence the applicant must give the insurer about the

applicantdos fitness for work, h
be given to the insurer and how the applicant must tell the

i nsurer about any change i n t
arrangements;

(e) information to be given to a person injured in a motor accident
to help the person decide whether the person is eligible for a
quality of life payment, including information about the
following:

(i) theWPIneeded to be eligible for a quality of life benefit
or to make anotor accidentlaim;

(i) the procedure for applying fonaPI assessment

(i)  the time limits and conditions applying to the making of an
application for quality of life benefits;
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Application for defined benefits Part 2.3
Communicating with people in relation to motor accidents Division 2.3.1
Section 52

(H information to be given to a person who teken, under
section133 (WPI taken to be 10% in certain circumstances), to
have a WPI of 10%, including the following information:

(i) the time limits for making anotor accidentlaim;

(i) seeking legal advice about whether to makenator
accident chim;

(g) information to be given to a person who receiv&§Ri report
undersection157 (WP110% or moré injured person entitled
to make motor accident claim) or sectio®d (Final offer
WPI10% or mor@ injured person entitled to make motor
accidentclan) st at i ng t h &Plistahleast pO&r s on d s
including the following information:

() the consequences of accepting a quality of life benefit;
(i) the time limits br making amotor accident claim

(i) seeking legal advice about whether to makenotor
accident claim;

(h) information to be given to a personured in a motor accident
who receive a noticeunder sectio213 (SOlrepord injury has
significant occupational impactytating that theperson is
entitled to make a motor accident claimrelation to the motor
accident, including the following information

() the time limits for making a motor accident claim;

(i) seeking legal advice about whether to make a motor
accident claim.

(3) The MAI guidelines may make provision fawhen and how a
relevant insurer for a motor accident must give the information
mentioned in sukection(2) to a persomjured in the motor accident.

R2 Motor Accident Injuries Act 2019 page 39
28/08/20 Effective: 28/08/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au
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Part 2.3 Application for defined benefits
Division 2.3.2 Application for defined benefits
Section 53
Division 2.3.2 Application for defined benefits

Subdivision 2.3.2.1 Definitionsd pt 2.3

53

54

(1)

Meaning of informationd pt 2.3
In this part:

information includes a record containing information.

Meaning of authority to disclose personal health
information

In this Act:

authority to disclose personal healtinformation, for a person
injured in a motoaccident, means an authofty

(a) signed byor on behalf othe injured person; and

(b) stating that the injured person consents to the disclosure of
personal health information about the injured pedson

() by any of the following people:
(A) theinjr ed personds treating
B) a member of the injured

(C) a health practitioner who conducts an assessment of

the injured personbés needs

including a medical or other examination;

(D) an authorised IME provider andn independent
medical examiner who conduct¥\#| assessmeraif
the person;

Note WPI assessment sees 143.

(E) an authorised IME provider and an independent
medical examiner or independent health assessor who
conducts an SOI assessment of the person; and
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Application for defined benefits Part 2.3
Application for defined benefits Division 2.3.2
Section 54

(i) to a stated insurer; and

(i) for processing the injured per s
benefitsor assessing or otherwise managing the injured
personds entitlemednt to defined

(c) statng that the injured person consents to the disclosure of
personal health information about the injured pedson

(i) by thestatednsurer; and
(i) to any of the people mentioned in paragraph (b) (i); and

(i) for processing theéonfomdefmeded per s
benefits or assessing or otherwise managing the injured
personbds entitlemadnt to defined

(d) stating that the consents operate until the injured personceither

(i) revokes the authority bgotice, in writing,to the stated
insurer; or

(i) is no longer entitled to defined benefits in relation to the
motor accident.

(2) In this section:

treating health service providér see theHealth Records (Privacy
and Access) Act 199dictionary.

treating tean® see theHealth Records (Privacy and Access)
Act 1997 dictionary.
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Part 2.3 Application for defined benefits
Division 2.3.2 Application for defined benefits
Section 55

Subdivision 2.3.2.2 Making an application for defined
benefits

55 Who may apply for defined benefits?

(1) Any of the following people may make an application for defined
benefitsto the relevant insurer forraotor accident:

(a) a person injured in the motor accident;

Note The person may be entitled tacome replacement benefits,
treatment and care benefits and quality of life benefits.

(b) the dependant of a person who died as a result of the motor
accident;

Note The dependant may be entitled to death benefits (£6@) s

(c) the personvho has paidor is liable to paythe funeral expenses
of a person who dieds a resitiof themotor accident.

Note The person may be entitled to funeral bendfiee s178).

(2) The following people may make an application for defined benefits
on behalf of erson mentioned in subsection (1):

(a) for an applicant for defined benefitdo is a persowith a legal
disabilityd t he applicantdés guardi an;

(b) for an applicant for defined benefits mentioned in
subsectior{l) (b)0 the personal representative of thergon
who died as a result of the motor accident.

Note Personal representatiyeof a person who died as a result of a motor
accidend see the dictionary.

Person with a legal disabili§y see the dictionary.
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Application for defined benefits Division 2.3.2
Section 56

56

(1)

(2)

(3)

Application for defined benefitsd contents

An application for defined benefits must be made in accordance with
theMAI guidelines.

Note

TheMAI guidelines are made unde487.

The MAI guidelines may make provision for applications, including
provision fo®

(@)
(b)
()
(d)
(e)

makingan applicationand

to whom an application must be given; and

the form and contents ah applicationand

the information that must be included wih applicationand

the treatmentexpenses incurred by an applicant before making
an application for whiclthe applicant may be reimbursed.

TheMAI guidelines may require the applicant to do 1 or more of the
following:

(@)

(b)
(©)

(d)

provide a police accident notification number or police accident
report for the motor accident with the application;

provide a medical certificate with the application;

authorise the relevant insurer to obtain information and
documents relevant to the application from staeaple;

authorise the relevant insurer to provide the information and
documents to statl people

R2
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Division 2.3.2 Application for defined benefits

Section 57

57

(1)

)

3)

(4)

(5)

Application for defined benefitsd authority to disclose
personal health information

An application for defined benefits made by a person injured in a
motor accident must be accompanied by an authority to disclose
personal health informatn.

Note Authority to disclose personal health informati@nsees 54.

Subsection{3) applies if an injured person revokes an authority to
disclose personal health information while the injured person is still
entitled to defined benefits.

Thei nsur er may suspend the processir

application, or the payment of defined benefits to the injured person,
until the injured person provides, in writing, any information
disclosure consents that are reasonably required by the ineurer
process the application or assess or otherwise manage the injured
personb6s entitlement to defined

The MAIguidelines may make provision in relation to the
circumstances in which an injured person must give the relevant
insurer for a motoaccident a information disclosure consent under
subsectior(3).

In this section:
information disclosure consenmeans either of the following:

(a) a consentsigned by or on behalf dhe injured persarto the
disclosure of personal health infieation about the injured
persormd

() by any of the following people:

bene

(A) the injured personb6s treating

(B) a member of the injured persol
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Application for defined benefits Part 2.3
Application for defined benefits Division 2.3.2
Section 57

(C) a health practitioner who conducts an assessment of
the injured pesnds needs for treat me
including a medical or other examination;

(D) an authorised IME provider and an independent
medical examiner who conducts a WiBkessment of
the person;

Note WPI assessment see s143.

(E) an authorised IME providernd an independent
medical examiner or independent health assessor who
conducts an SOI assessment of the person; and

(i) to a stated insurer; and

(i) for processing the injured per s
benefits or assessing otherwise managing the injured
p e r s o tansnt te aefined benefits;

(b) a consent, signed by or on behalf of the injured peisothe
disclosure of personal health information about the injured
persormd

() by the stated insurer; and
(i) to any d the people mentioned in paragraph(f); and

(i) for processing the injured per s
benefits or assessing or otherwise managing the injured
personds entitlement to defined

R2 Motor Accident Injuries Act 2019 page 45
28/08/20 Effective: 28/08/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 2
Part 2.3

Motor accident injuriesd defined benefits
Application for defined benefits

Division 2.3.2 Application for defined benefits

Section 58

58

Meaning of application periodd ch 2
In this chapter:
application period for an application for defined benefithean8d

(a) for a person injured in a motor accid&rthe period of 13veeks
beginning orthe date of the motor accident;

Note 1 The person may be entitled to income replacememiefiis,
treatment and care benefits and quality of life benefits.

Note 2 The person wouldéableto make an additional later application
for quality of life benefits (seg137).

(b) for a personwho has paid, or is liable to pathe funeral
expenses of a person who died as a result of a motor accident
the period of 13veeksbeginning onthe date of the injured
personds death

Note The person may be entitled to funeral bendfiee s178).

(c) for the dependant or personal representatfea person who
died as a result of a motacccidend the period of 13veeks
beginningot he date of the. injured

Note Thedead per s onmday bedeetipiesl hoddaathtbenefits
(see €169).
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Application for defined benefits Part 2.3
Application for defined benefits Division 2.3.2
Section 59
59 Application for defined benefitsd must be made within

application period

(1) An application for defined benefits in relation to a motor accident
must be madwithin the application period.

(2) The relevant insurer for a motor accident may accepipgfication
for defined benefits made after thepplication period
(alate application) ifo

(@) the application is made

(i) for income replacement benefits treatment and care
benefits or bot® within 2 years afterthe date of the motor
accidentor

(i) for death benefitand funeral benefié within 1 yearafter
thedat of the injured personds dea

(b) the relevant insurer is satisfied the applicant has a full and
satisfactory explanation for the late apption.

Note Full and satisfactory explanatioé sees 35.
(3) The relevant insurér

(&) may ask the applicant for additional information in relation to
theapplication; and

(b) need not make a decision about accepting the application until
theinsurer receives the additional information.

(4) However, if the relevant insurer does not respond to the applicant
about t he appl i canldtebapplicaionpwittann at i on f
28days after receiving it, the relevant insurer is takerhave
acceptd the application.

(5) The relevant insurareed not accetn application ithe application
is made after the time stated in subsec{r{a).
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Section 60

Motor accident injuriesd defined benefits
Application for defined benefits

60

(1)

)

®3)

Application for defined benefitsd action following receipt

If the relevant insurer for a motor acaideeceives an application for
defined benefg, he relevant insurer mystithin the period stated in
theMAI guideline®

(a) for an application made during thpplication period give the
applicant a written notice f&ceipt notice that included

(i) information about how the applicant may apply for
payment of allowable expenses; and

(i) other information required by thBlAI guidelines; or

(b) for a late applicatiod give the applicant a written notice
(alatereceipt noticé stating thatefined benefits will be paid
to the applicant if the insurer accepts the application; or

(c) for an application that is incompléteeturn the application to
the applicant accompanied by a noticedgquired additional
information notice) stating the adtional information needed to
complete the application and that the application will not be
dealt with until the relevant insurer receives the additional
information.

For subsectiolil) (c), an application is incomplete if the
applicatior®

(&) is notsignedby or on behalf of the applicarar

(b) does not include all the infimation required, under the
MAI guidelines or a regulation, to be included in the application.

A receipt noice or late receipt notice must in the form, and include
theinformation, regired by theMAI guidelines.
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Section 61
Division 2.3.3 Payment of allowable expenses
61 Meaning of allowable expensesd ch 2
(1) Inthis chapter:
allowable expensesmeans expenses an applicant for defined benefits
may incur in relation to treatmentandar e of t he appl i can
without the relevant l nsureros appr
the application for defined benefits.
(2) In this section:
initial period, for an application for defined benefits, means the
period
(&) beginning on the date of the receipt notice for the application;
and
(b) ending
(i) on the day the relevant insurer makes, or is taken to have
made, a final decision to accept or reject liability for the
application; or
(i) if the insurer transfers ¢happlication to another insudéer
4 weeks after the date of the receipt notice for the
application; or
(i) if there is a dispute between insurers about liability under
section 70 4 weeks after the date of the receipt notice for
the application.
62 Allowable expensesd relevant insurer must pay
The relevant insurer for a motor accident must paggpiicant for
def i ned allowable éxpenhssdtthe applicantprovidesthe
relevant insurer witka receipt fothe allowable expense
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Motor accident injuriesd defined benefits
Application for defined benefits
3.3 Payment of allowable expenses

63

64

(1)

(2)

Allowable expensesd MAI guidelines

TheMAI guidelines may make provision in relation to the allowable
expenses for treatment and care for an applicant for defined benefits
in relation to a motor accident, including provision in relation to the
following:

(@) the treatnent and care for which the applicant may incur
allowable expenses, including restrictions in relation to the
treatment and care;

Exampled restrictions
the number ofl o ¢ t appoidtments an applicant may have

() verifying the injwpensess per sonos
(c) the period for which allowable expenses are payable;

(d) the amount of allowable expenses.

Allowable expensesd relevant insurer later rejects
liability for defined benefits

This sectiorapplies if a relevant insurer pays an amouralofvable
expenseso an applicant.

If the relevant insurer later rejects liability for defined benefits for the
applicant, the following applies:

(a) if the relevant insurer (thiérst insurer) rejects liability for the
defined benefits because aratlinsurer is the relevant insurer
for the applicatio

(i) the amount okllowable expensgzaid is not recoverable
from the applicant; but

(i) the first insurer may recover the amount as a debt from the
other insurer;
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Accepting or rejecting liability for defined benefits Division 2.3.4
Section 65

(b) if the relevant insurer rejects liability for the defined benefits
because the application was based on false or misleading
information, the insurer may recover the amounalidwable
expensepaid as a debt from the applicant.

Division 2.3.4 Accepting or rejecting liability for
defined benefits
65 Relevant insurer must decide liability for defined benefits

(1) If a relevant insurer for a motor accident receives an applicétio
defined benefits, the relevainsurer must, within 28aysafter the
date of the receipt notice given to the applidant

(a) decide whether the relevant insurer accepts or rejects liability
for the defined benefits; and

(b) give the applicant a nice about the decision.

(2) If the relevant insurer accepts liability for the defined benefits, the
relevant insurer must give the applicant a written noticge(@med
benefits noticgd

(a) stating that the insurer accepts liability for the defined fisne
and

(b) including any information required under thi&\l guidelines.

(3) Ifthe relevantinsurer does not accept liability for the defined benefits,
the relevant insurer must give the applicant edéher

(a) a written notice (aransfer noticg statngd

(i) that the insurer does not accept liability for the defined
benefits because another insurer is liable; and

(i) that the application has been given to another insurer; and

(i) the name and contact details of the other insurer; or

Note Transfers of applications adealt with ins 69.

R2 Motor Accident Injuries Act 2019 page 51
28/08/20 Effective: 28/08/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 2 Motor accident injuriesd defined benefits

Part 2.3 Application for defined benefits
Division 2.3.4 Accepting or rejecting liability for defined benefits
Section 66

(b) a written notice (aejection noticg stating

(i) that the insurer does not accept liability for the defined
benefits; and

(i) the reasons for the decision; and
(i) how the applicant may disputiee decision.

(4) If the relevant insurer fails to give the applicant a transfer notice or
rejection notice within th@8 days the relevant insurér

(a) istaken to have accepted liability for the defined benefits; and
(b) is liable for the defined efits; and

(c) must give the applicant a defined benefits notice.

Notel A decision by a relevant insurer to accept liability does not prevent the
insurer from making a later decision to reject the liability &e8).

Note2 For how documents may be given, seelibgislation Act pt19.5.

(5) This section is subject to secti@f (Dispute about liability for
application).

66 Accepting liabilityd payment of defined benefits

(1) If a relevant insurer accepts liability for dedid benefits, the insurer
mustpay the applicant the defined benefits to which the applicant is
entitled.

Note If relevantinsurer receives an application for death benetits insurer
must apply to the ACAT for an order for the payment of the death benefits
to the dependants (sed &).

(2) TheMAI guidelines may make provision in relation to the payment
of defined benefits.
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Section 67

67 Rejecting liability

(1) If arelevant insuregives an applicant a rejection notidiability for
the application is taken to have been rejeciedhe daythe relevant
insurer gives the notice to the applicant.

Note For how documets may be given, see thegislation Act pt19.5.

(2) If the relevant insurer rejects liability folefined benefitéor any of
the following reasons, the relevant insurer may recover as a debt from
the applicant any amounts paid to the applicant under this part:

(a) the applicantvas not entitled to defined benefits undiher of
the following sectionswhen the apjtant applied for defined
benefits:

() sectiond5 (No entittemend multiple driving offences);
(i) section48 (No entitlemend serious offences);
(b) information in the application is false or misleading;

(c) information the applicant gave a doctor other health
practitioner i n relation to the
misleading;

(d) information theapplicantgave the police or a lawyer in relation
to the motomaccident is false or misleading.

(3) This sectionis subject tosection69 (Transfering application to
another insurer).

68 Insurer may change decision about accepting or rejecting
liability
(1) A decision bya relevantnsurer to accept liability for defined benefits
does not prevent the insurer from making a later decision to tlegect
liability.

Note Section65 (3) applies to a later decision to reject liability.
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Division 2.3.5 Transfer of application to another insurer

Section 69

(2)

3)

However,if a relevant insurer later rejects liabilitthe insurer may
only recover amounts paid to the applicant under this part &om
relevantinsurer who later accepts liability for tdefined benefits

A decision bya relevantnsurer to reject liability for defined benefits
does not prevent thegarer from making a later decision to accept
theliability.

Division 2.3.5 Transfer of application to another

69
1)

(2)

®3)

(4)

insurer

Transferring application to another insurer

This sectiorapplies if the relevant insurer for a motor accident (the
first insurer) intends to reject liability for defined benefits because
another insurer (thsecond insurey appears to be liable for the
application.

Before the first insurer gives the applicantransfernotice under
section65 (Relevant insurer must decide libly for defined
benefits) t he first insurer must give
application for defined benefits, and any information the applicant
gave the first insurer in relation to the application.

The application is taken to have begiven to the second insurer on
the date it was given to the first insurer.

If, after assessing the application, the second insurer decides to accept
liability for the application, as soon as practicable, but not later than
28 days after thdate of the receipt notice given to the applicant by
the first insured

(a) the first haurer must give the applicant ttransfemotice; and
(b) the second insurer must tell the appliéant

(i) about the decision to accelmbility for the application;
and
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Section 70

(5)

(6)

70
1)

(2)

3)

(i) that the applicant must give the second insurer an authority
to disclose perswl health information.

Note Authority to disclose personal health informatién
sees 54.

Liability for the application is taken to have been transferred to the
second insurer when the applicant receives notification of the second
i nsur er 0wsderdulsectos(4).on u

The first insurer may recovéhne following amounts as a debt from
the second insurer:

(@ any amount s of wablkexpeaspsalrendy paidt 6 s

(b) the cost of managing the application.

Dispute about liability for application
This sectiorapplies it

() the relevant insurer for a motor accident (fivst insurer)
intends to reject liability for the application because another
insurer (thesecond insurey appears to be the relevant insurer
for the motor accident; and

(b) the second insurer disputes its liabiliby the application.
The first insured

(a) must not give the applicanti@nsfemotice; and

(b) must give theMIAlI commissionwritten notice of the dispute.

If the first insurer gives theMAI commissiona notice under
subsection(2) (b)o

(a) section65 (Relevant insurer must decide liability for defined
benefity does not apply in relation to the applicatiomtil the
dispute is resolvedand
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Section 71

(b) the first insurer mustotify the applicard
() about the dispute; and

(i) that the first insurer continues to be liable ftre
app!l iatlcavabte @penseand

@) that the first Il nsurer i s |
and care benefits, incomeplacement benefits and funeral
benefitsin accordance with thishaptemntil the dispute is
resolved

(4) The dispute must be dealt with in accordance with the insurance
industry deed.

(5) If the second insurer is found to be liable for the applioative first
insurer may recover the following amounts as a debt from the second
insurer:

(@ anyamounto f t he allowable expenstaléeady paid;

(b)) any amounts of the applicantds
income replacement benefits anderal benefits already paid;

(c) the cost of managing and disputing the application.

(6) If the second insurer is found to be liable for the application, the
second insurer must not dispute a decision the first insurer made in
relation to any amounisaid to the applicant by the first insurer.

Division 2.3.6 Miscellaneousd pt 2.3

71 Fraudulent applications or requests

(1) This sectionapplies if the relevant insurer for a motor accident
receive$

(&) an application for defined benefits froapersoninjured inthe
motor accident; or
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Section 72

(@)

3)

(4)

72
1)

(b) arequest for reimbursement of expenses for treatment and care
for an applicant that are incurred before the application is made
or while the application is being cadsred; or

(c) arequest from a provider of treatment and care for payment of
treatment and cag@ovided to an applicant

If the relevant insurereasonablysuspects that information in the
application or request is false or misleading, the relananter may
refuse t@

(a) accept liability for the application; or
(b) reimburse the applicant; or
(c) pay the provider.

Notel It is an offence to make a false or misleading statement, give false or
misleading information or produce a false or midlag document (see
Criminal Code pt 3.4).

Note2 The insurer may recover from the applicant any costs reasonably incurred

because of ftaldelentaopdudt (see 848)t 6 s

However, if the relevant insurer later establishes that the information
in the application or request is not false or misleading, the relevant
insurer musi

(a) reimburse the applicant for the expenses incuwed
(b) pay the provider for thireatment and care.

Despite subection(2), if the relevant insurer has not made a decision
to accept or reject liability for the application, the relevant insurer
mustpay the applicantds all owabl e
Recovery of amounts paid for defined benefits

This sectiorapplies it

(a) the relevant insurer for a motor accident pays an amount under
this part to an applicant for defined benefits; and
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Part 2.3 Application for defined benefits
Division 2.3.6 Miscellaneousd pt 2.3
Section 73
(b) the insurer was not liable for the amount.

(2) The relevant insurer may recover as a debiftbe applicantany
amountfor whichthe relevant insurer wamot liable under this part.

(3) If the relevant insurer rejects an application for defined benefits
because the applicantds injury was
the relevant insuressinot entitled to recover as a debt any amount
paid to the applicant before the application was rejecteléss the
application was fraudulent or included informatithat was false or
misleading.

73 Application for defined benefitsd notification of
application under workers compensation scheme

(1) This section appliesdf

(@) an applicationfor defined benefits(the defined benefits
application) is madeunder this paé

() bya person injured in a motor accideit
(i) in relation to the injured persoand

(b) an applicatiorfor compensation under a workers compensation
scheme(the workers compensation applicatignis madein
relation to the injury

Note There is no requirement for both an application for defined kteraafd
an application for workers compensation to be made in relation to a motor
accident.

(2) The applicantin relation tothe workers compensation application

must in writing, notify the following tothe relevant insurer
(a) that theworkers compensaticspplicationhas been magle

(b) whether liability for theworkers compensatioapplicationhas
been accepted or denied;

(c) any amountgaid to or on behalf of thapplicantunderthe
workers compensaticapplication
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Section 73

(3) The noti@ must be given to the relevant insdrer

(a) if the workers compensation applicatios made before the
defined benefits applicatio® when the defined benefits
application is made; or

(b) if the workers compensation applicatias made after the
defined enefitsapplicatio® within 3 business days after the
workers compensation applicatiammade.

(4) However, if the person withdraws theorkers compensation
application within 13 weeks after the date of the motor accident, the
person must give the relavainsurer for the motor accident written
notice of the withdrawal

(a) if theworkers compensaticapplication is withdrawn before the
defined benefitapplication is made when thedefined benefits
application is made; or

(b) if the workers compensatiapplication is withdrawn after the
defined benefitapplication is mad® within 3 business days
after the workers compensation application is withdrawn.

Note If an injured person makes a successful application for compensation
under a workersompensation scheme in relation to a motor accident and
does not withdraw that application within 13 weeks after the date of the
motor accident, the injured person is not required to give notice under
s(4).

(5) If arelevant insurer receives a notice under subse@joor (4), the
relevant insurer may get information about the workers compensation
application from the insurer f@workers compensation application.
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Part 2.4 Defined benefitsd income
replacement benefits
Division 2.4.1 Income replacement benefitsd
important concepts
74 Definitionsd pt 2.4
In this part:

fitness for work certificat® seesectionl104

selfemployed a person isseltemployedif the person derives
income fromproviding labour, skills or knowledge to a business
carried on by the person

unpaid leave from paid work, includes
(&) unpaid parental leave; and

(b) unpaidleave for more than 52 weeks.

75 Meaning of income replacement benefit paymentd pt 2.4
In this part:

income replacement benefit paymerior an injured person, means
income replacement benefits payable under the following:

(a) section96 (Amount of income replacement bendditfirst
payment period);

(b) section97 (Amount of income replacement bendditsecond
payment period).
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76 Meaning of gross incomed pt 2.4

For this part,gross income of an injured persorwho is an
employeé

(@) includes the following:

(i)

(i)
(iii)

(iv)

v)

(vi)

any amount paid to thejured personas wages, bonuses,
commissions oallowances;

any amount paid to thajuredperson as overtime

any amount paid to thajuredperson as peity payments
for shift work;

any amount paid to thejuredperson if the person was on
paidleave;

any amount otherwise payable to thgired person under
a voluntary salary sacrifice arrangement;

any amount paidor loss of incomeunder a workers
compensation schemieut

(b) does not include the fiolwing:

(i)

(ii)

(iii)

(iv)

v)

any contribution paid or payable on behalf of the person by
the personds employer to a
benefit of the person;

any redundancy or voluntary early retirement payment

received by the perloge;;n fr om

any amount paid for unused leaw& termination of
employment;

any other amount paid as a lump sum as a consequence of

termination of employment;

any allowance or benefit prescribed by regulation received
by the person fromtheer sondés empl oyer
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Section 77

77 Meaning of net incomed pt 2.4

In this part:

net income of an injured person whe sel-employed, means the net
income the person derives, or will derifrem carrying on a business,
to the extent that the @ome is attributabldgo labour, skills or
knowledge the person provides, or will provide, to the business.

78 Meaning of paid workd pt 2.4
(1) For this part, a person is paid workif the person is engaged in any
work for remuneration or other financial benéfit
(@) whether asan employee, a seH#fmployed individual or
otherwise; and
(b) whether the person was in fiiine or paritime work; and
(c) whetheror notthe person was on paid leave.
Note The i nj ur e-hjurpwekly incoroesis wprked out undergl,
582,s830r s84.
(2) TheMAI guidelines may make provision for what is, or is not, taken
to be paid work.
79 Meaning of capable of being in paid workd pt 2.4
(1) For this part, a person injured in a motor accideoasableof being
in paid work if,on thedate of the motor accident
(&) the persoé
() isnotin paid work; but
(i) had beein paid work for at least 260 hours in thdweeks
immediatelybefore thedate of themotor accident; or
Note The i njur e dinjup eveekly imaddreeis pvorleed out
unders 83.
page 62 Motor Accident Injuries Act 2019 R2
Effective: 28/08/20 28/08/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Motor accident injuriesd defined benefits Chapter 2

Defined benefitsd income replacement benefits Part 2.4
Income replacement benefitsd important concepts Division 2.4.1
Section 79

(b) the person is receiving a weekly payment or other payment in
relation to loss of income under this Act or thi¢orkers
Compensation Ad951 (or a corresponding law of a State or
another Territory); or

Note The per-mjombesklymcome is worked out unded4.
(c) the persoéa

() was on unpaid leave from paid warkmediately before
the date of the otor accidentand

(i) anticipated returning to paid work on a date after the motor
accident; or

Note The per-mjarpdamingrapacity is worked out uncess.

(d) the person has entered into an arrangement with an employer or
other person taindertake employment or to start business as a
selfemployed person on the date of the motor accident or a
stated date after the date of the motor accident; or

Note The per-mjarpdamingrapacity is worked out uncse.
(e) the persoé
(i) is atleast 1years old; and
(i) isenrolled in a course of studies as a-firtie student; and
(i) expectdo be in paid work after completidg
(A) the course; or

(B) if the person was in secondary sclithe finalyear
of secondary school.

Note The per-mjarpdamingapacity is worked out unc7.

(2) TheMAI guidelines may make provisiam relation to the matters to
be taken into account for determining whetharinjured person is
capable, or not capable, of being in paid work.
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Motor accident injuriesd defined benefits
Defined benefitsd income replacement benefits
4.1 Income replacement benefitsd important concepts

80

81

(1)

(2)

Meaning of pre-injury income

In this Act:

pre-injury income, for an i njured per son,
pre-injury weekly income or prénjury earning capacity.

Meaning of pre-injury weekly incomed ongoing employee

or fixed term contractor

In this Act:

pre-injury weekly income for an ongoing employee or fixed term
contractor, meards

(a) the average weekly amount of the sum of the following amounts
from all paid work undertaken by the person in 3Beveeks
immediatelybefore the date of theator accident:

nm

() thepersoas gross i ncome as an empl o

(i) t he per scomedsasedfmployed person; or

(b) if the person had a recent change in employment
circumstancet he average weekly amount
gross income for the pedd

(i) starting on the date of the change; and
(i) ending on the day before the date of the motor accident.
In this section:

eligible fixed term contractomeans a fixed term contractor who, at
the time of the motor accident, had at least 26 week®gining on
their contract.

ongoing employee or fixed term contractareans a person injured
in a motor accident who was, dhe date of the motor accident
engaged in ongoing employment or under a fixed term contract.
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recent change in employment circunasices for an ongoing
employee oeligible fixed term contractor, meamschange thét

(&) happened duringhe 52 weeksimmediatelybefore the date of
the motor accidentind

(b) was a significant changeni t he peeplayroentd s
circumstanceshat resulted in the person regularly earning, or
becoming entitled to earn, more on a Wgdasis

Examplesd significant change

1 the person started work with a new employer

2 the person returned to work folaing unpaid leave of at least@eks
3 the person increasettheir normal number of hours efork
4

theper son received an increase i n i ncome
performance
82 Meaning of pre-injury weekly incomed self-employed

person
(1) Inthis Act:

pre-injury weekly income for a selfemployed person, mearise
average weekly amount of the sum of the following amounts from all
paid work undertaken by the person in the 52 weekeediately
before the date of the motor accident

(@ t he p erossincondes angemployee;
(b) t he per scome@sa sedmployed person.

2 1f, as a result of the injured perso
someone (hiree) t o perform the injured per s
paid tothe hiree may be taken into account for waidgiout the
p e r spoeinfury weekly income

(3) In this section:

selfemployed persomeans a person injured in a motor accident who
was, on the date of the motor accident,-seiployed.
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83 Meaning of pre-injury weekly incomed casual worker

(1) InthisAct:

pre-injury weekly income for a casual worker, means the higher of
the following:

(a) the average weekly amount of the sum of the following amounts
from all paid work undertaken by the person in thev&2ks
immediately before the date of theotor accident:

) the personds gross income as an
(i) the personob6s remgloyed pecsonme as a sel

(b) if the person worked the 26®urs in the 13veeks immediately
before the date of the motor accident or is unable to give
evidenceof t he per s on Oweeks immediasdy i n t he
before the date of the motor accidernhe average weekly
amount of the sum of the following amounts from all paid work
undertaken by the person in the 13 weeks:

) the personbs grosee income as an
(i) the personods remgloyed pecsonme as a sel
(2) In this section:
casual workemeans a person injured in a motor accidentavho
(&) was not, on the date of the motor accident
() an ongoing employee or fixed term contractor; or
(i) aseltemployed person; but

(b) was in paid work for at least 26@urs in the 52veeks
immediately before the date of the motor accident.
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84

(1)

(2)

85

(1)

Meaning of pre-injury weekly incomed person receiving
workers compensation

In this Act:

pre-injury weekly income for a person receiving workers
compensation, means the average weekly amount of the sum of the
following amounts from all paid work undertaken by the person in
the 52weeksimmediatelybefore the date of the motor accident:

@ the personds gross income as an

(b) t he personds remgloyedpecsonme as a sel

Note The MAI guidelines may make provision in relation to the matters to be
taken into account t o d-mjurewesklyne an
income or pe-injury earning capacity (ses88).

In this section:

person receiving workers compensatiareans a person injured in a
motor accident whavas on the date of the motor accident, receiving
a weekly payment or other payment in relation to losghcdme
under a workers compensation scheme.

Meaning of pre-injury earning capacityd person on
unpaid leave
In this Act:

pre-injury earning capacity for a person on unpaid leave, metres
averageweekly amounto f the personds gross
workd

(@ in the 52weeks immediately before the person started the
unpaid leave; or

(b) if the person had a significant change in circumstances in
relation to their paid work in th&2 weekammediatelybefore
the person started the unpaid le&aver the period

(i) starting on the date the significant change happened; and
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4.1 Income replacement benefitsd important concepts

(@)

86

(1)

(i) ending on the day before thperson started the unpaid
leave.

Examplesd significant change

1 the person started work with a new employer

2 the person returned to work folaing unpaid leave of at least@eks
3 the person increasetheir normal number of hours evork
4

the person received an increase
performance

In this section:

person on unpaid leaveneans a person injured in a moémcident
whod

(&) was on unpaid leave from paid work on the date of the motor
accident; and

(b) anticipated returning to paid work on a date after the motor
accident.

Meaning of pre-injury earning capacityd person with new

work arrangement

In this Act:

pre-injury earning capacity for a person witha new work
arrangement, meatise weeklyamountof the followingagreed tde
paid tothe injural person under the arrangement:

(a) if the person will be an employee under the arrangeintre
personds gross income as an

(b) if the person will be seléemployed under the arrangemirihe
personds net-employedperson.as a s el
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Section 87

(2) In this section:

person witha new wok arrangementmeansa person injured in a
motor accidentvho, onthe date of the motor accidént

(&) has an arrangemeént

(i)

(ii)

with an employer or other person to undertake

employmentor

to start business as a selinployed person oor afterthe

date of the motor accident; but

(b) is not any of the following:

()
(i)
(iii)
(iv)

v)

(vi)
(vii)

an ongoing employee mentioned in sec8dn
a seltemployed person mentioned in sect@i
a casual worker mentioned in secti&®)

an apprentice, trainee or young person mentioned in
section99;

a person mentioned in sectiBA receiving workers
compensation;

a person mentioned sectiBb on unpaid leave;

a full-time student mentioned in secti8i

87 Meaning of pre-injury earning capacityd full-time student
(1) In this Act:

pre-injury earning capacity for a fultime student, meanthe
weekly amount thetudentwould have receiveddf

(a) thestudenthad been employed in the occupation for which the
studentwould be qudfied on completion of the course of
studies in which thetudents a fulFtime student; or
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Section 88

(b) if the person is a fullime student at a secondary sclitihe
studenthad been employed on successfully completing the
final yearof secondary school.

(2) In this section:

full -time studenimeansa person injured in a motor acciderto, on
the date of the motor accidént

(a) wasat least 1%ears old; and
(b) wasenrolled in a course of stigs$ as a fultime student; and
(c) expectedo be in paid work after completifig

(i) the course; or

(i) if the person was in secondary sclithe finalyear of
secondangchool.

88 Pre-injury weekly income and pre-injury earning
capacityd MAI guidelines

The MAI guidelines may make pvision in relation to the matters to
be takeni nt o account to det ereinuryne an
weekly income opre-injury earning capeity.

Division 2.4.2 Income replacement benefitsd
entitlement
89 Who is entitled to income replacement benefits?

(1) A personinjured in a motor accident is entitlechttome replacement
benefits if, on the date of the motor accident

(a) the person was at least {&ass old; and
(b) the persomwasd

() in paid work; or
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Section 90

(i) cgpable of being in paid ark.
Notel Paid workincludes paid leave from paid wdrksees 78.

Note2 An injured person who is sefmployed when the motor accident
happened is in paid wodksees 78.

(2) TheMAI guidelines may make provision in relation to entitlement to
income rephcement benefits.

(3) This sections subject to the following:
(a) division2.2.2(Limitations and exceptions to entitlement)

(b) section90 (Limited entitlement to income replacement
benefit® pensionaged injured person)

(c) section91 (No entitlement to income replacement benéfits
death of injured person

(d) section92 (No entitlement to income replacement benéfits
damages already paid)

90 Limited entitlement to income replacement benefitsd
pension-aged injured person

(1) Thissection applies to person injured in a motor accidentaf) the
date of the accident, the persomsvidepension ageor older

(2) The injured persoris entitled to income replacement beneitdy if,
on the date of the motor accident, the person was in paid work.

Notel See <101 for the period for which income replacement benefits are
payable fotthe injured persan

Note2 Pension agé see the dictionary.
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Section 91
91 No entitlement to income replacement benefitsd death of

injured person

(1) A person injured in a motor accident is not entitled to income
replacement benefits if the person is dead.
(2) However, subection(1) does not affect an entitlement to income
replacement benefits that accrued befoeethi nj ur ed per sonés
92 No entitlement to income replacement benefitsd
damages already paid
A person injured in a motor accident is not entitled to income
replacement benefits if an insurer has already paid damages for the
loss of income under a motaccident claim for the motor accident.
Division 2.4.3 Income replacement benefitsd
payments
93 Definitionsd div 2.4.3
In this division:
first payment periodneans the periodf 13 weeks beginning on the
date of the motor accident.
postinjury earning capacity of an injured person, means the weekly
amount the person has the capacity to earn in paid work for which the
per son i s reasonably suitem becaus:
training and experience, based on th
paid work as decidedybthe relevant insurer undsection100(1)
(I'nj ur ed -neryasmingbcapaciyd. s t
second payment periosheans the peri@d
(&) beginning on the daafter the end of the first payment period;
and
(b) ending5 yeass after thedate of the motor accident
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Section 94

94
1)

)

3)

(4)

Meaning of AWE adjustedd div 2.4.3
In this division:

AWEadjusted f or an i n pinuryendome meassahe 6s pr e
p e r s imaordesas adjusted in line with any adjustment in the
AWEQ

(a) after the date of the motor accident in which the person sustained
thepersonainjury; and

(b) on a day (aradjustment day prescribed by regulation for the
pre-injury income; and

(c) rounded up to the nearest dollar.

However, if an amount to B®WE adjustedwould, if adjusted in line
with the adjustment (theegative adjustmentto the AWE, become
smaller, the amount is not reduced in line with the negative
adjustment.

An amount that, in accordance with sabtion(2), is not reduced

may be icreased in line with an adjustment in the AWE that would
increase the amount only to the extent that the increase, or part of the
increase, is not one that would cancel out the effect of the negative
adjustment.

Sulsection(3) does not apply to a negee adjustment once the effect
of the negative adjustment has been offset against an increase in line
with an adjustment in the AWE.

Exampled adjustments

On 30 September 2020, Penny is receiving an income replacement benefit payment
of $1500 a week. Pendys ent i t | ement to income replacel
15 June 2020.

Theadjustmentays prescribed fgre-injury income are April and 10ctober.
The AWE last published before 1 October 2020 (for Mag0) is $1812.80.

The AWE published for Novemb&019 (being 6 months before May 2020) is
$1781.10.
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Section 95
The amount of Pennyo6s i ncomeOatobgr2020c e men't

adjustmentate is calculated as follows:

$BH5001812. 80 =31526178 . 1

Pennyds benef i adjugneptate of 10ctbber@0a0 is $626.70
rounded to $527.

95 Adjustment of pre-injury income
(1) TheMAI commissiormust, on or before eaddjustment day for pre
injury income declaré
(a) the AWE adjustmentfactor for thepre-injury income and
(b) that theAWE adjustment factoapplies on thadjustmentiay.
(2) A declaration under sglection(1) is a notifiable instrument.
Note A notifiable instrument must be notified under ttesgislation Act
(3) In this section:
adjustment dag seesection94 (1) (b).
AWE adjustmentfactor, for an amount, means the faciaorked out
for the amount in the wayrescribed by regulation.
96 Amount of income replacement benefitsd first payment
period
(1) Aninjuredperson entitled to income replacement benefientitled
to the amouneachweek worked out as follosvfor the first payment
period
(PA N
Ameans the amount of -injunyeearningj ur ed
capacity.
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Motor accident injuriesd defined benefits Chapter 2

Defined benefitsd income replacement benefits Part 2.4
Income replacement benefitsd payments Division 2.4.3
Section 96
N mean$

(a) if Pis $100 AWEIndexed or less 1.0; or

(b) if P is more than $100 AWmhdexed but less than $800
AWE indexed 1.0 +s%100; Or

(c) if Pis $800 AWENdexed or moré 0.95.

Note AWE indexed for an amourit sees 18.

Exampled working out N, par (b)
Kristin is injured in a motor accident onMarch 2021. Because of her

injuries, Kristinisunabletoreturntoherpart me j ob as a teacher 6

at Lyneham Primary Schofor 8 weeks following the accident. Kristin does
not perform any other paid work during the 8 weeks.

Kristin gives the relevant insurer for the motor accident a letter from her
employer stating that Kristindédset annual

was $36500 and that Kristin had been a pame employee at Lyneham
Primary School for 18nonths before the accident.

The relevant insurer for the motor
for the 52 weeks before the accident as follows:
364
$350x3—65
Kristinds gross income for t he0052

and her prénjury income is $700.

Kristin also gives the relevant insurer a copy of the last payslip she received

from her employer before the motor accident, whibbves that employer

contributions were payable to her chosen superannuation fund for the
52 weeks before the motor accident. The superannuation charge number for

the 202021 year is 9.5%.

In working out the amount of income replacement benefits Kristintides
to each week\ is calculated as follows:

9.5
N = THot

N is therefore 1.095. Using the formula set out in subsection (1), the amount
of income replacement benefits payable to Kristen for each week during the

first payment period after the motaccident that Kristin is entitled to income
replacement benefits is calculated as follows:

$700 x 1.095 = $766.50
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Part 2.4 Defined benefitsd income replacement benefits
Division 2.4.3 Income replacement benefitsd payments
Section 97
P mean$
(@ ifthei nj ur ed preigurysitnconte AWE adjusted is
$2250 AWE indexed or lessthe amount ofthe injured
p er s o#nfury ingpmeAWE adjusted or
() i f t he i nj uimueydncomeAWE adjusieslis npore e
than $2250AWE indexed $2250AWE indexed
(2) In this section:

SG, for the factor N, paragraph (bhean$

(a) if superannuation contributions were paid or payable to a
superannuation scheme on behalf of the injured person by an
employer of the injured person during thevié@eks before the
motor accider@ the superannuation guarantee charge number
set od in the Superannuation Guarantee (Administration)
Act1992 (Cwilth), sectioril9 (2) for the year in which the
contributions were paid or payable; or

(b) if no superannuation contributions were paid or payable to a
superannuation scheme on behalf of the injured person by an
employer of the injured person during thevieks before the
motor acciderd O.

97 Amount of income replacement benefitsd second
payment period
(1) Aninjured person entitled to income replacement bensfestitled
to the amounteachweek worked out as follows for the second
payment period:
(P A N

Ameans the amount of -injunyeearningj ur ed
capacity.
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Motor accident injuriesd defined benefits Chapter 2

)

98

(1)

(2)

Defined benefitsd income replacement benefits Part 2.4
Income replacement benefitsd payments Division 2.4.3
Section 98
N mean$

(a) if Pis $100 AWEIndexed or less 1.0; or

(b) if P is more than $100 AWmhdexed but less than $800
AWE indexed 1.0 +3%100; or

(c) if P is at least $800 AWkKdexed ad not more than $000
AWE indexed 0.95; or

(d) if P is more than $000 AWEindexed 0.8.
Note AWE indexed for an amourit sees 18.
P mean$

@ i f t he 1 nj ufinay inqprea AAWE edfusdedip r e
$2250 AWE indexed or lessthe amount ofthe injured
p er s o #infury ingpmeAWE adjusted or

() i f t he i nj uimueydncomeAWE adjusieslis npore e
than $2250 AWE indexed $2250AWE indexed

In this section:

SG, for the factor Nparagraph (k&) see section 96 (2).

Amount of income replacement benefitsd injured person
receiving workers compensation

This sectiorapplies if an injured persaeceivesa weekly payment

or other payment in relation to loss of income undeworkers
compensation schen{a workers compensation paymenfor any
period to which the person is entitled to income replacement benefits.

For each week that the injured persoeceivesthe workers
compensation payment, the amount tbé income replacement
benefit payment to which the person is entitled for that week is
reduced by the amount of the workers compensation payment.
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Part 2.4 Defined benefitsd income replacement benefits
Division 2.4.3 Income replacement benefitsd payments
Section 99
99 Payment of incrementsd apprentice, trainee or young

person

(1) This section applies if a person injured in a maiident is, on the

date of the motor accident

(a) atleast 1%ears old but less than &ars old; and

(b) one of the following circumstances applies to the person:
(i) the person is an apprentice;

(i) the person is employed under a contract afiise for
which the person is required to undergo training,
instruction or examination for the purpose of becoming
qualified in the occupation to which the contract relates;

(i) under the personds conditions
pre-iinjury weekly income would have increased if the
person had continued in that employment because the
persomd

(A) attained a particular age; or

(B) completed a particular period of service or course of
training.

(2) For any week after the date of the motor accidenlation to which

3)

the person is entitled to an income replacement benefit payment, the
payment must be calcul at e-thurpn t he
weekly income is the weekly income the person is likely to have been
entitled to for that week.

The MAI guidelines may make provision in relation to the matters to
be taken into account for determining the weekly income the person
is likely to have been entitled to had the motor accident not happened
and had the person continued in the employment.
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Defined benefitsd income replacement benefits Part 2.4
Income replacement benefitsd payments Division 2.4.3
Section 100

(4) In this section:

conditions of employmenfor an injured person, includes conditions
applying to the persondés empl oyment
agreement.

100 | nj ur ed p e riguynearaingpcapadity

(1) The relevant insurer for a motaccident may make a decision about
an i njur ed-inpre eamiogcapacityy iockutling for the
purpose of assessingtheer sonés f iat aressisoftheor wor k

persondés injury.
2) An injured persondés fitnessg for WO r
regard to the following:
@ the nature of the personb6és injur
recovery;

(b) treatment and care needs, including the likelihood that treatment
and care will enhance earning capacity and any temporary
incapacity that may resuitom treatment and care;

(c) any income the person receives from engaging in employment
after the motor accident;

(d) anyfitness for work certificatethe personprovides.

(3) TheMAI guidelines may make provisidar the matters to be taken
into accounby a relevant insureand the procedures for determining
an i njur e d-injpreearsingcapacityp o st

101 Income replacement benefitsd period payable

(1) This section appliesdf

(a) a relevant insurer acceptability under sectio®5 (Relevant
insurer must decide liability for defined benefits) for an
application for defined benefits farperson injured in a motor
accident; and
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Part 2.4 Defined benefitsd income replacement benefits
Division 2.4.3 Income replacement benefitsd payments
Section 101

(b) the injured person is entitled to income replacement benefits.
(2) The periodor which income replacement benefits are pay@ble

(a) starts on thetart date for thenjuredperson and

(b) end®

() if a personto whom sectio®0 (Limited entitlement to
income replacement benebtpensioraged injured
person) applies is in pamork on the date of the motor
accidend 2 years after the date of the motor accident;

(i) in any other cage
(A) 2 years aftethe person reaches thension ageor

(B) 5 years aftethe date of the motor accident.

Note Pension agé see thalictionary.

(3) The start datefor an ongoing employee or fixed term contractor,
selfemployed persgncasual workeror person receiving workers
compensatiofisd

(a) for an application made during the application peidkde date
of the motor accident; or

(b) for a late applicatiod
(i) 28days before the date of the late application; or

(i) if the insurer is satisfied on reasonable grounds that there
are exceptional circumstances justifying earlier paytent
the date of the motor accident.

(4) Thestart datefor a person on unpaid leavéis

(a) for an application made during the application peidkde date
the person anticipated returning to paid work; or
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Defined benefitsd income replacement benefits Part 2.4
Income replacement benefitsd payments Division 2.4.3
Section 101

(b) for a late applicatiod
() the later of the following:
(A) thedate the persoanticipated returning to paid work;
(B) 28days before the date of the late application; or

(i) if the insurer is satisfied on reasonable grounds that there
are exceptional circumstances justifying earlier paythent
the date the person anticipated retagnio paid work.

(5) The start datefor a person witha new work arrangement ca
full-time studentsd

(a) for an application made during the application pedidkde date
the person anticipated starting wavith an employeor starting
businessas a sdétemployed persqgror

(b) for a late applicatiod
() the later of the following:

(A) thedate the person anticipated starting warth an
employer or starting business as a -sefiployed
person

(B) 28days before the date of the late application; o

(i) if the insurer is satisfied on reasonable grounds that there
are exceptional circumstances justifying earlier paythent
the date the person anticipated starting weoikh an
employer or starting business as a-gsetiployed persan

(6) The MAIlguideines may make provision for the kinds of
circumstances that may be exceptionaircuomstances for
subsection$3) to (5).
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Division 2.4.3 Income replacement benefitsd payments
Section 102

(7) In this section:
casual worked see sectioB3(2).
full -time studend see sectio®7 (2).
ongoing employee or fixed termontracto® see sectio®l (2).
person on unpaid leavi see sectioB5 (2).
person receiving workers compensatidrsee sectiod4 (2).
person witha new work arrangemerét see sectioB6 (2).

selfemployed persah see sectio®2 (3).

102 Income replacement benefitsd payable fortnightly

(1) Income replacement benefit payments are payable to an injured
person every ldays after thatart date fotheinjuredperson.

(2) In this section:

start date for an injured person, means the start date for the person
worked out under sectidtD1

103 Income replacement benefitsd interim weekly payments
(1) This section appliesadf

(a) aperson injured in a motor accident is entitlebleg@aidncome
replacement benefits; and

(b) the relevant insurer for the motor accident has asked the injured
person for additional information to decide the amount of the
income replacement benefit payment to which the person is
entitled.
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Defined benefitsd income replacement benefits Part 2.4
Income replacement benefitsd payments Division 2.4.3
Section 103

(2) The relevant ingrer may pay he injured person an amount
(aninterim weekly payment until whichever of the following
happens first:

(a) thepersongives the insurer the additional information;

(b) 28 days after the day the insurer asks for the additional
information;

(c) 13 weeks after the date of the motor accident.

(3) The amount of the interim weekly payment is the percentage of
$2 250 AWEindexed prescribed by regulation.

Note AWE indexed for an amourit sees 18.

(4) On request by the injured person, the relévwasurer may, but need
not, pay the person a lower interim weekly payment.

(5) An interim weekly payment is payable everydaysafter the start
date for the injured person.

(6) The MAI guidelines may make provision in relation to interim
weekly paymerts.

(7) In this section:

start date for an injured person, means the start date for the injured
person worked out under sectib@l

R2 Motor Accident Injuries Act 2019 page 83
28/08/20 Effective: 28/08/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 2 Motor accident injuriesd defined benefits
Part 2.4 Defined benefitsd income replacement benefits
Division 2.4.4 Income replacement benefitséi nj ured personds obl

Section 104

Division 2.4.4 Income replacement benefitsd injured
personb6s obligations

104 Requirement for evidence in relation to fitness for work
etc

(1) An injured person receivinmcome replacemertienefit payments
mustgive therelevantinsurerfor the motor acciderthe following
informationin relation tothe periodor which the person is receiving
the payments

(a) a certficatein relationt he per sono6s (afitmessness f or
for work certificate for the stated periqd

(b) if the person has previously given the insurer a fithess for work
certificatéd a declaration signed byr on behalf othe person
about whether the person has undertaken any paid siuuock
giving the insurer the previous fitness for work certificate
(awork declaration.

Notel For how documents may be given, seelibgislation Act pt19.5.

Note2 It is an offence to make a false or misleading statement, give false or
misleading information or produce a false or misleading document (see
Criminal Code pt 3.4).

(2) Afitness for work certificate has no effect to the extent that it applies
to a period more than 13 weeks before the date of the certificate.

(3) TheMAI guidelines may make provision in relationtte following:

(@) theform and contents of fithess for work tiecates and work
declarations;

(b) who is to give a fitness for work certificate;

(c) the periodo which a fitness for work certificate may apply;
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Section 105

105

(1)

(@)

3)

(4)

(d) when a fitness for work certificate or work declaration must be
given;

(e) the consequences of failing to give an insurer a fitness for work
certificate or work declaration.

Suspension of benefit paymentsd failure to comply with
request for assessment

This sectiorapplies if the relevant inseir for a motor accident makes
a reasonable request tlaainjured person undergo a medical or other
examination to assess the personods f

If the injured person fails without reasotalexaise to comply with
the request the relevant insurer maguspendhe injuredp er sono s
benefit payments for the period that the failure to comply continues.

Note An injured personbés entitlement to inco
be suspended ihe person fails to undergo treatment and care stated in
the personds gl2dcovery plan (see

If therelevantinsurer decidestsuspend he i nj ured persono
payments the insurer must give thiajured personwritten notice
(asuspension noticestatingd

(a) the reasons for the suspension; and

(b) the actions thenjured person may take to avoid the benefit
payments being suspended; and

(c) the date the suspension takes effect; and

(d) that the injured person may seeknterral review of the
suspension underpart 2.10 (Defined benefitd dispute
resolution).

A suspension notice must be givenleast?2 weeks befor¢he date
the suspension takes effect.
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Section 106

(5) The MAI guidelines may make provision in relation to the following:

(@) the conduct of medical and other examinations under this
section;

(b) the information a health practitioner may ask a person injured in
a motor accident for in relation to a medical or other examination
of the person by the health practitioner unithés section;

(c) theinformation a health practitioner may ask the relevant insurer
for a motor accident in relation to a medical or other examination
of a person injured in the motor accident by the health
practitioner under this section;

(d) the crcumstances in which the relevant insurer for a motor
accident may ask for a medical or other examination of a person
injured in the motor accident under this section.

106 Offenced failure to notify changed circumstances
(1) This section appliesdf
(&) aninjured person receives income replacement benefits from an
insurer; and
(b) the insurer tells the person they must notify the insurer about any
change in circumstancegthin the prescribed periodfter the
change happens.
(2) The injuredpersoncommits an offence af
(a) the person has a change in circumstanmed
(b) the person fails to notify the insurer about the change in
circumstanceswithin the prescribed periodfter the change
happens.
Maximum penalty: @ penalty units.
Note Penaltis imposed under this Act must be paid into the nominal defendant
fund (sees 330).
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Section 107

107

3)

(4)

A regulation may prescribe how notice undersadbion(2) (b) must
be given.

In this section:

change in circumstances a person receiving income replacement
benefts has ahange in circumstancesgd

(a) the person returns to or starts paid work; or

(b) if the person is in paid wodthe amount of income the person
receives for the work changes.

prescribed perioanean$
(&) 10business days; or

(b) if a regulation prescribes a different pedothe different
period.

Notice required to reduce or stop income replacement
benefit payments

(1) This sectiorapplies it

(&) a person injured in a motor accident has been receiving income
replacement begiit paymentsfrom an insurer for at least
4 weeks; and

(b) the insurer decides to reduce or stop paying the payments
because the person is no longer entitled to the payments or the
amount of the payments.

(2) This sectiordoes not apply in the followingrcumstances:

(@) the insurer reduces or stops timeome replacemenbenefit
payments because the injured person returns to work or has a
change in the amount of income the person receives from paid
work;
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Division 2.4.5 Income replacement benefitsd miscellaneous
Section 108

(b) theincome replacemeriitenefit payments have been suspended
undersection105 (Suspension of benefit paymeditfailure to
comply with request for assessmjerdr sectionl2l (3)

(Assessment of injured personds ir
(c) the injur edreqemd fitsessnf@ svorkncersficate
expires.

(3) Theinsurer musgive the injured person written notice, stafing
(a) the reasons for thaecision; and

(b) the date the decision takes eff@aing at least 2 weeks after the
notice is given to the pess), and

(c) that the injured person may seaternalreview of the decision
underpart2.10(Defined benefitd dispute resolution).

(4) A notice under sudection(3) must be given at least 2 weeks before
the insurer reduces imomeeplacgmentt he i nj
benefit payments.

(5) If the insurer fails to give the injured person written notice of a
decision to whichthis sectionapplies in the way required by this
section, the person may recover from the insurer the amount of any
income rephcemenbenefit payments not received as a result of the
i nsurerds decision.

Division 2.4.5 Income replacement benefitsd
miscellaneous
108 Income replacement benefits not commutable to lump
sum

(1) The relevant insurer for a motor accident mustaoohmute income
replacement benefits to which an injured persparisnay beentitled
to a lump sunpayment

(2) This sections subject tsection184 (Lump sum payment afertain
defined benefitd foreign nationad).
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Income replacement benefitsd miscellaneous Division 2.4.5
Section 109
109 Employer reimbursement for paid leave

(1) An injured person entitled to income replacement benefiyg ask
the relevant insurdor the motor accidertb reimburseth@ er son o s
employer for the cost of leave payments made t@déngorfor leave
taken as a result of tieee r simjumyd s

(2) The amount reimbursed under sabtion(1) must not be more than
the amount of thencome replacement benefit paynmetiat which the
injured persoris entitled.
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Part 2.5 Defined benefitsd treatment and care benefits

Division 2.5.1 Preliminary

Section 110

Part 2.5 Defined benefitsd treatment and
care benefits

Division 2.5.1 Preliminary

110 Meaning of treatment and care

(1) Inthis Act:

treatment and cargof a person injured in a motor accid&nt

(&) means any of the following:

(i)

(i)
(iii)
(iv)

(v)
(vi)
(vii)

(viii)

(ix)

()
(xi)
(xii)

medical treatment (includingnental health treatment and
pharmaceuticareatment);

dental treatment;

rehabilitation;

ambulance transportation;

respite care;

attendant care services;

aids and appliances;

prostheses;

education and vocational training;

home andransport modification;

workplace and educational facility modifications;

any other kinds of treatment, care, support or services
prescribed by regulation; but

(b) does not include excluded treatment and care.
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Section 111

(2) In this section:

attendantcare servicesfor a person injured in a motor accident,
means services that aim to give the person assistance with everyday
tasks.

Examples

1 domestic services

1 home maintenance
1 nursing

1 personal assistance

excluded treatment and careneans treatmentgare, support or
services of a kind prescribed by regulation.

111 Meaning of rehabilitation
In this Act:

rehabilitation, of a person injured in a motor accident, means the
process of enabling or attempting to enable the person to attain and
maintaird

(@) the maximumevel of independent living; and
(b) full physical, mental, social and vocational ability; and

(c) full inclusion and participation in all aspects of life.

Division 2.5.2 Treatment and care benefitsd
entitlement
112 Who is entitled to treatment and care benefits?

(1) A person injured in a motor accident is entitled to treatment and care
benefits for thdollowing:

(a) treatment and care expenses;
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Division 2.5.2 Treatment and care benefitsd entitlement
Section 113

(b) domestic services penses;
(c) travel expenses.
(2) This sections subject to the following sections:
(a) sectiond5 (No entittemend multiple driving offences);

(b) sectiond7 (Entittement limited deninees and young
detainees);

(c) section48 (No entitlemend serious offencegs
(d) section49 (No entitlemend act of terrorism);

(e) section 50 (Entitlement limited workers compensation
applicanj;

() sectionl16 (No entittement to treatment and care beneéfits
allowable expenses already paid);

(g) section117 (No entitlement to treatment and care benéfits
damages already paid);

(h) section118 (No entitlement to treatment and care beneéfits
LTCS scheme participajt

(i) sectionl19(Treatment and care benefits not payable in certain
circumstances).

113 Meaning of treatment and care expensesd ch 2
In thischapter

treatment and care expense$or a personinjured in a motor

accidend
(&) means expensascurred by the injured person in providing for
the injured persondés treatment anc
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Section 114

114
1)

(b) does not include expenses incurred for treatment and care

(i) that was not reasonable and necessary; or

Note Section120deals with deciding whether treatniend care
is reasonable and necessary.

(i) that did not relate to a personajury sustained in the
motor accident; or

(i)  for which the injured person has not paid and is not liable
to pay.
Exampled subpar (iii)

nursing care or domestic servicesyided by a domestic partner or
parent on a gratuitous basis

Meaning of domestic services expensesd pt 2.5
In thispart

domestic services expenséx apersonnjured in a motor accident
meanghe reasonable and necessexpenses incurred hilieinjured

personin employing another person to provide domestic services to
the injured ped sonbés dependants i

(a) the injured person provided those domestic services to the
dependants before the mosmrcident happened; and

(b) the dependants are not able to undertake the domestic services
because of their age, or physical or mental incapacity.

Notel Section128 sets out the period for which defined benefits to which an
injured person is entitled apayable

Note2 Defined benefits are not payable in relation to domestic services provided
to a dependant of the injured person for which the injured person has not
paid and is not liable to pagdes 113(b) (iii)).
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Division 2.5.2 Treatment and care benefitsd entitlement
Section 115

(2) In this section:

dependantof a person injured in a motor accident, means any of the
following who were wholly or partly dependent on the injured person
when the motor accident happened:

(a) a domestic partner of the injured person;
(b) a parent, steparent or grandpant of the injured person;

(c) a child stepchild, grandchildor stepgrandchildof the injured
person;

(d) a sibling, haKsibling or stepsibling of the injured person;
(e) an uncle, aunt, niece or nephew of the injured person;

(H any otherper son who was a member of
household when the motor accident happened,;

(g) an unborn child of the injured person at the time of the motor
accident who is born after the accident.

115 Meaning of travel expensesd pt 2.5
In thispart

travel expensedor a person injured in a motor accidangans the
reasonable and necessary travel and accommodation expenses
incurred by the injured person and a parent or other carer
accompanying the injured person in relation to travel undertaken to
undego treatment and care.

116 No entitlement to treatment and care benefitsd allowable
expenses already paid

A person injured in a motor accident is not entitled to treatment and
care benefits for allowable expenses if an insurer has already paid for
the albwable expenses.
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Treatment and care benefitsd entitlement Division 2.5.2
Section 117

117 No entitlement to treatment and care benefitsd damages
already paid

A person injured in a motor accident is not entitled to treatment and

care benefits fathe following expenses #&n insurer has already paid

for the expenses under atar accidat claim for the motor accident:

(a) treatment and care expenses;

(b) domestic services expenses;

(c) travel expenses.

118 No entitlement to treatment and care benefitsd

LTCS scheme participant

A person injured in a motor accident is not entitled to treatment and

care benefits if the person is a participant in tA€S scheme in

relation to the injury.

Notel Also, common law damages for treatment and care are not available for

LTCS scheme partipants (sea 250).
Note2 LTCS Acb see the dictionary.
LTCS schemd seethe dictionary.
Participant, in the LTCS schenge see the dictionary.
119 Treatment and care benefits not payable in certain
circumstances

Treatment and care benefits are payable to a person injured in a

motor accident in relation to the following:

(a) treatment and care that an insurer has paid for under an
arrangement for direct payment with the provider of the
treatment and care;

(b) ambulance transportation, if the injured personot liable for
the cost of the transportation
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Part 2.5 Defined benefitsd treatment and care benefits
Division 2.5.3 Treatment and care benefitsd assessment

Section 120

120 Deciding whether treatment and care is reasonable and
necessary

In deciding whether treatment and care for an injured person is
reasonable and necessahg relevant insurer for the motor accident
must consider the following:

(&) whether the treatment and care is reasonable and necessary in
the circumstances;

(b) whether the treatment and care
) is directly related to the per sc«
(i) is appropriate for the injury; and
(iif)  will benefit the person;
(c) the appropriateness of a provider of the treatment and care;
(d) whether the treatment and care is cost effective
(e) theMAI guidelines

Division 2.5.3 Treatment and care benefitso
assessment
121 Assessmentof i njured persond6és injuries

(1) Therelevant insurer for a motor accident may require a pergogd
in the motor accident to attend a health practitioner for an assessment
of the injured personosncludiegeads f or t
medical or other examination.

Note 1 An injured person must include an authority to disclose personal health
i nformation with dasees57per sonés applicati

Note2  Authority to disclose personal health informatiénsees 54.

Note3 Health practitione® see thd.egislation Act dictionary, pt 1.

(2) The injured person must comply with any reasonable request made
by the relevant insurer in relationttte assessemt
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Defined benefitsd treatment and care benefits Part 2.5
Treatment and care benefitsd recovery plans Division 2.5.4
Section 122

(3) If the injured person fails without reasonable excuse to comply with
the rel evant iequed, theinsoresr maysuspemndnha b | e
injured personods treatment and care
benefits until the person complies wihe request.

4 1 f the relevant i nsurer decides to
treatment and care benefits and income replacement benefits, the
insurer must give the injured person written noticsugpension
notice) stating

(a) the reasons fdahe suspension; and

(b) the actions the injured person may take to avoid the benefits
being suspended; and

(c) the date the suspension takes effect; and

(d) that the injured person may seek internal review of the
suspension under part 2.1QDefined benefitd dispute
resolution).

(5) A suspension notice must be given at least 2 weeks before the date
the suspension takes effect.

(6) The MAI guidelines may make provision in relation to the conduct of
assessments under this section.

Division 2.5.4 Treatment and care benefitsd
recovery plans
122 Meaning of recovery pland pt 2.5
In this part:
recovery plan for an injured person, means a plandhat
(a) is prepared by the relevant insurer for the motor accident; and

(b) provides for the managemeand coordination of the injured
personds treatment and care.
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Part 2.5 Defined benefitsd treatment and care benefits
Division 2.5.4 Treatment and care benefitsd recovery plans
Section 123
123 Treatment and care benefitsd recovery plan
(1) This sectiorapplies ib
(a) the relevant insurer for a motor accident is satisfied a person
injured in the motor accident is entitled to treent and care
benefits; and
(b) because of a personalury the injured person sustained as a
result of the motor accident, the injured person is unable to
undertake the duties and activities the injured person
participated in before the motor accident.
(2) However,this sectiordoes not apply if the injured person is able to
resume the duties and activities the injured person participated in
before the motor accident within 2@ys after receiving a receipt
notice or a late receipt notice.
(3) Therelevant insurer mudt
@ give the injured persondraftafd t he i
arecowery plan proposed for the injured person; and
() all ow the injured person and the
reasonable opportunity to consider the draft
(4) The relevant insurer may include in the recovery plan any
recommendations by the injured pers
care that is reasonable and necessary.
(5) The relevant insurer must githe injured person and the injured
p er s on Gdinald/ersion af the recovery planthin 28 daygor
any longer time stated in ti@Al guidelines)after the da§
(a) the relevant insurer gives the injured person a receipt notice or
|l ate receipt notice for the pers
benefis; or
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Defined benefitsd treatment and care benefits Part 2.5
Treatment and care benefitsd recovery plans Division 2.5.4
Section 124

(b) if the injured person is admitted to hospital within 2 days after
the motor accident happened and remains in hospital for a
continuous period of at leastgek® the person is discharged
from hospital.

124 Recovery pland content
A recovery plarfor a person injured in a motor accidemist

(a) state the treatment and care approved by the relevant insurer as
reasonable and necessary treatment and care for the injured
person; and

(b) include a statement to the effect that theuinfjed per sonods
entittement tothe following may be suspended if the injured
person unreasonably fails to undergo the treatment and care
stated in theecovery plan:

(i) treatment and care benefits;

(i) income replacement benefits.

125 Recovery pland MAI guidelines

The MAI guidelines may make provision in relation to recovery
plans, including provision for the following:

(a) the time within which a recovery plan must be given to an
i njured person and the injured per

(b) approval of treatmernd care, and treatment and care expenses,
under a recovery plan;

(c) information to be considered by the relevant insurer for a motor
accident when developing a recovery plan for an injured person;

(d) the minimum requirements for a recovery plan;
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Part 2.5 Defined benefitsd treatment and care benefits
Division 2.5.4 Treatment and care benefitsd recovery plans
Section 126

(e) the obligations an injured person has under a recovery plan;

() the obligations the relevant insurer for a motor accident has
under a recovery plan.

126 Recovery pland treatment and care not in recovery plan

(1) If the relevant insurer for a motor@adent gives a person injured in
the motor accident a recovery pian

(a) theinjured person must apply to the relevant insurer for approval
to undergo treatment and care that is not mentioned in the
recovery plan; and

(b) therelevant insurer is not lde for treatment and care expenses
incurred in relation to treatment and care the injured person
undergoes without the relevant 1in

‘N

(2) The relevant insurer may approve treatment and care that is not
mentioned in the recovery plan if thelevant insurer is satisfied on
reasonable grounds that the treatment andcare

(a) isreasonable amkecessary in the circumstances; and

() will assist with the injured persc
the personébés injury.
127 Recovery pland review

(1) If the relevant insurer for a motor accident gives a person injured in
the motor accident a recovery plan, the relevant insurer must review
the recovery plah

(a) atleast once every 13 weeks after the plan is given to the injured
person; and

(b) if there is a materiak hange i n the ,personods
circumstances or treatment outcomes
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Defined benefitsd treatment and care benefits Part 2.5
Treatment and care benefitsd payment Division 2.5.5
Section 128

(2) The injured persah

(&) must tell the relevant insurer as soon as practicable if the person
I's unable to comply with the persc

(b) may ask the relevantsurer for a new recovery plan

(3) If the relevant insurer proposes to amend the recovery plan, the

relevant insurer must give the injur
doctor a reasonable opportunity to consider the proposed
amendnrents.

(4) The relevant insurer may include in the amended recovery plan any
recommendations by the injured pers
care that is reasonable and necessary.

Division 2.5.5 Treatment and care benefitsd
payment
128 Treatment and care benefitsd period payable

(1) This section applies if a relevant insurer accepts liability under
section65 for an gplication for defined benefits

(2) The period for which treatment and care benefits are payable
(a) starts 0B
(i) the date of thenotor accident, &

(A) the insurer accepts liability for an application made
during the application period; or

(B) the insurer accepts liability for a late application and
is satisfied on reasonable grounds that there are
exceptional circumstances jiging the earlier
payment of treatment and care benefits; or

(i) if the insurer accepts liability for a late applicatiamd is
not satisfied under paragraph (g)(B)d the date that is
13weeks before the date of the application; and
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Chapter 2
Part 2.5

Motor accident injuriesd defined benefits
Defined benefitsd treatment and care benefits

Division 2.5.5 Treatment and care benefitsd payment

Section 129

3)

129
1)

)

3)

(4)

(b) ends 5yeas after the date of the motor accident.

The MAI guidelines may make provision for the kinds of
circumstances that may be exceptional circumstances for
subsection(2).

Payment of treatment and care benefits

The relevant insurer fa motor acailent must pay the#eatment and
care expenseslomestic services expenses and travel exp@ises
injured person entitledttreatment and care benefits.

Notel Domestic services expengesee sl14.

Note2 Travel expensds see s115.

The MAI guidelines may make provision in relation to verifying the

i njured per s on 0 sexpénsesdomestie rsdrvices n d

expenses and travel expensasluding verifying thad
(a) the expenses were incurred; and

(b) the treatment and care f@hich the expenses were incurred was
given; and

(c) the injury for which the treatment and care was given resulted
from the motor accident.

The MAI guidelines may make provision in relation to the
circumstancesn which the relevant insurer may male payment
underthis sectiorfor treatment and catgenefitsbefore the expense
for the benefiis incurred.

In this section:

treatment and care expensesf person injured in a motor accident,
means the expenses incurred by the person that are

(a) approved by the relevant insurer for the motor accident; or

car e

(b) set out in the personds recovery g
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Section 130

130

131

(1)

(@)

Treatment and care benefits not commutable to lump

sum

The relevant insurer for a motor accident must not commute treatment
and care benefits to which an injured person is, or may be, entitled to
a lump sum payment.

This section is subject to sectitB4 (Lump sum payment of certain
defined benefi§ foreign nationals).

Treatment and care benefitsd MAI guidelines

TheMAI guidelines may make provision in relation to the following:

(a) treatment and care that is considered reasonable and necessary

(b)

()

(d)

(e)

(f)

(@)

for a person injured in a motor accident;

the maximun amount of defined benefits payable for stated
treatment and care;

verifying that the treatment and care a person injured in a motor
accident receives is reasonable and necessary;

verifying that the costs of treatment and care a person injured
a motor accident receives is reasonable and necessary;

the informatiora health practitioner may aalperson injured in

a motor accidenfor in relation to an assessment of the person
by the health practitioner undeection121 (Assessment of
injured per)sonds injuries

the informatiora health practitionenay askhe relevant insurer

for a motor accident for in relation to an assessment of a person
injured inthe motor accident by the health practitioner under
section121;

the circunstances in which the relevant insurer for a motor
accident may ask fax medicalassessmertf a person injured
in themotor accident undesectionl121;
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Part 2.5 Defined benefitsd treatment and care benefits
Division 2.5.5 Treatment and care benefitsd payment
Section 131
(h) payment of expenses in relation to reasonable and necessary
treatment and care provided agy of the following:
(i) a public hospital;
(i) an ambulance service;
(i) a provider of a service relating to treatment and taae
bulk bills for the service;

(i) the principles to be followed by health practitioners in relation
to theprovision of treatment and care for peaplered in motor
accidents
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Defined benefitsd quality of life benefits Part 2.6
Quality of life benefitsd entitlement Division 2.6.1
Section 132
Part 2.6 Defined benefitsd quality of life
benefits
Division 2.6.1 Quality of life benefitsd entitlement
132 Who is entitled to quality of life benefits?

(1) A person injured in a motaaccident is entitled to quality of life
benefits if the personal injury sustainedtihe motor accident results
in at least 59VPI.

(2) This sectioris swbject to the following sections:
(a) section43 (Entitlement limited uninsured motor vehicle);
(b) sectiond4 (Entitlement limited single driving offence);
(c) sectiond5(No entittemend multiple driving offences);
(d) section46 (Entitlementlimitedd injuries selfinflicted);
(e) section48 (No enttlement serious offences);
() sectiond9 (No entitlemend act of terrorism);

(g) section50 (Entitlement limited workers compensation
applicanj;

(h) section134(No entitlement to quality of life benefésforeign
nationalliving outside Australig

(i) section135(No entitlement tayuality of life benefit® benefits

already paid);
() section136(No entitlement tguality of lifebenefit® damages
already paid).
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Part 2.6 Defined benefitsd quality of life benefits
Division 2.6.1 Quality of life benefitsd entitlement
Section 133
133 WPI taken to be 10% in certain circumstances

(1) A person injured in a motor accidentté&ento have a WPI 010%
for this Act if the persod

(&) was a child on the date of the motor accident; and
(b) 4 years and 6 months after the date of the motor acéident

(i) is receivingtreatment and care bdite in relation tothe
p e r siojuryéasd meets the requirements prescribed by
regulation or

(i) is a participantin the LTCS schemdén relation tothe
p er sigunybd s
Note The MAI guidelines may make provision abdioe information that may
be given to a person mentioned il aboutthe time limits for making

amotor accidentlaim and seeking legal advice about whether to make a
motor accidentlaim (see $2(2) (f)).

(2) Subsection (1) does not prevemteason mentioned in that subsection
from making a quality of life benefits applicatianderdivision2.6.2
(Quality of life benefit§ application)

(3) If a WPI assessment is carried out in relation to an injured person
mentioned in subsection (1), thesassmenmay increase, but not
reduce, the injured personds assesse

134 No entitlement to quality of life benefitsd foreign national
living outside Australia

A person injured in a motor accident is not entitled to quality of life
benefits if the injued person is a foreign nationaing permanently
outside Australia

Note Foreign nationald see the dictionary.
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Quality of life benefitsd application Division 2.6.2

Section 135

135 No entitlement to quality of life benefitsd benefits already

paid
A person injured in a motor accident is not entitled to quality of life

berefits if the injured person has already received quality of life
benefits in relation to the motor accident.

136 No entitlement to quality of life benefitsd damages
already paid

A person injured in a motor accident is not entitled to quality of life
benefis if the injured person has been awardpdlity of life
damagesn a proceeding for a motor accident claim for the motor

accident.
Division 2.6.2 Quality of life benefitsd application
137 Quality of life benefits application

(1) A person who haseceived a receipt notice, or late receipt notice
under sectio0 (Application for defined benefiés action following
receipt) may apply to the relevant insurer for the motor accident for
quality of life benefits (auality of life benefits applicatioi

(2) Thequality of life benefits application must be made

(&) not earlier than 2@&eeks after the date of the motor accident;
and

(b) not later than 4 years and 6 months dfiter date of the motor
accident.

(3) A quality of life benefits applicatiomust
(&) request &VPIl assessment of the injured persand
(b) include the details required by the MAI guidelines; and

(c) be accompanied by the documents required by the
MAI guidelines.
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Division 2.6.2 Quality of life benefitsd application

Section 138

138 Insurer believes injuries stable and permanent
impairment

(1) This section applies if the relevant insurer for a motor acadent

(a) receives aquality of life benefits application from a person
injured in the accident; and

(b) reasonably believes tlaat
) the personbés injuries have stabi

(i) the person is likely to have a permanenpairmentas a
result of the injuries.

(2) Therelevant insurer must refer the injured person to an authorised
IME providerfor aWPI assessment

139 Insurer believes injuries stable but no permanent
impairment

(1) This section applies if the relevant insurer for a motor acadent

(a) receives aquality of life benefits application from a person
injured in the accident; and

(b) reasonably believes tl&at
) the personds injuries have stabi

(i) the person is not likely to have a permanemairmentas
a result of the injuries.

(2) The elevant insurer must give the injured person a written notice
telling the persod

(a) that the insurer believas
) the personb6s injuries have stabi

(i) the person is not likelyo have a permanemnpairmentas
a result of the injuries; and
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Quality of life benefitsd application Division 2.6.2
Section 140

(b) the reasons for the belief; and

(c) that the insurer will not refer the person fondel assessment
unless the persén

(i) confirms the request for the assessment; and
(i) pays an excess payment to the insuretiferassessment.

(3) If the injured person confirms the request foW&I| assessmentn
writing, and pays the excess paymdinérelevant insurer must refer
the person to an authorisBdE providerfor aWPI assessment

(4) If the injuredp e r s\WRIié greater than 0%he relevant insurer
must reimburse the person for the amount of the excess payment.

(5) Theexcess payment is the highed of
(2) $500 AWE indexed; and
(b) 25%of the fee payable for th&/Pl assessment

Note AWE indexed for an amoutd sees 18.

140 Insurer believes injuries not stabilisedd up to 4 years
6 months after motor accident

(1) This section applies if the relevant insurer for a motor acadent

(@) receives aquality of life benefits application from a person
injured in the accident; and

(b) reasonably believes that the perso
and

(c) itis less than 4ears and énonths after the date of the motor
accident.

(2) The relevant insurer must give the injured person a written notice
telling the persod

@ that the insurer believes the pers
and
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Section 141

Motor accident injuriesd defined benefits
Defined benefitsd quality of life benefits
Quality of life benefitsd application

(b)
(©)

(d)

the reasons for the belief; and

that the insurer recommends thatWiB| assessentbe delayed
until the injuries have stabilised; and

that the injured person may requeSYRI assessmelfie carried

out immediately but the insurer will not pay for a further
assessment i f the assessment
have not stailised.

(3) If the injured person requests WPl assessmenbe carried out
immediately therelevant insurer must refer the injured person to an
authorisedME providerfor aWPI assessment

141 WPI assessment 4 years 6 months after motor accident

(1) This section appliesdf

(a) either of the following applies:

(i) the relevant insurer for a motor acciddvas receiveda
quality of life benefits applicatiorunder section138
(Insurer believes injuries stable and permanent
impairment) orsection140 from a person injured in the
accident

(i) the relevant insurer for a motor accidévasreceival a
quality of life benefits application from a person injured in
the accider@

(A) who is receiving income replacement benefis,
because of the circumstances prescribed by
regulation, would have been eligible to receive
income replacement benefitnd

(B) whoseinjuries may have a significant occupational
i mpact on t dbibty t@ eundsrtake 0 s
employment; and
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Defined benefitsd quality of life benefits Part 2.6
Quality of life benefitsd application Division 2.6.2
Section 141
(b) eithe®
(i) the person has not had\MPIl assessmet relation to the
injuries; or

(i) aWPlassessmefmtas conf i r med njuriesat t he p

have not stabilised; and
(c) itis 4years and énonths aftertie date of the motor accident.

(2) The relevant insurer must refer the injured person to an authorised
IME providerfor aWPI assessment

(3) Ifthe WPlassessmerst at es t hat the injured pe
not stabilised
@ the assessment mustl,aadsti mate t he g
(b) for a person who is not a person mentioned in subsed@jén (
the estimated WPI is taken to be t
Note If more than IWPI assessment is carried out in relation to the injured
person, payment of the assessments must be in accordance with the MAI
guidelines (see $47 (3)).
(4) Subsectionsd) and ) apply ifd
(a) ifo
(i) separate reports from an independergdical examiner
assess an i njured personobs pt
psychological injurie§ the higher estimated WPI is at
least 5%; or
(i) only 1 WPI report from an independent medical examiner
assesses an i MjheesenthiteqVePtisab n ds WP I

least5%; and

(b) the injured person is entitled to make a motor accident claim in
relation to the motor accident.
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Part 2.6 Defined benefitsd quality of life benefits
Division 2.6.2 Quality of life benefitsd application
Section 141

(5) The relevant insurer for the motor accident must, withiddyk after
receiving the WPI report about the injured person, give the injured
person a written notice

(&) including a copy of the report; and

(b) telling the person that the person must, within 26 weeks after
receiving the notic@

) accept the estimated WPI as the
(i) make a motor accident claim amapply to stay a
proceeding on the claim unti/l
stabilised; and
(c) telling the person that if the person decides to take the action
mentioned in paragraph (b) i)
(i) the person must notify the relevant insurer when the
persods i njuries have stabilised;
(i) that the relevant insurer will refer the person to an
authorised IME provider for a second WPI assessment; and
(i) that the person is liable for the costs of the second WPI
assessment; and
(iv) that if the WPI eport from the second WPI assessment
assesses the personds WPI as | e
not entitled to proceed with the motor accident claim and
is liable for their own costs in relation to the claim.
(6) The injured person must make a decisiodarrsubsectiorb] within
2bweeks after the date the person i s
WPI.
Note I f the injured personds estimated WPI
div 2.6.3 and cl8 apply to the person.
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Defined benefitsd quality of life benefits Part 2.6
Quality of life benefitsd application Division 2.6.2
Section 142

(7) If the injured person does niobtify the insurer within the 26 weeks,
the injured person is taken to have accepted the estimated WPI as the
personds WPI

(8) The relevant insurer must take all reasonable steps to notify the
injured person about the consequences of failing to noefynurer
as stated in the notice under subsect®)mfthin the 26 weeks.

Examplesd reasonable steps

1 including information in the written notice undef® about the consequences
of failing to notify the insurer within the 26 weeks

2 sending the injugd person a reminder notice before the end of the 26 weeks

@ I'f the injured person refuses to ha\
quality of life benefits application is taken to have been finally dealt
with.
142 WPl assessmentd i nj ur ed per sstabbisedi nj uri es
(1) This section applies if an injured person to whom section 141 (4)
applie®
(&) makes a motor accident claim in relation to the motor accident;
and
(b) applies to stay a proceeding on |

injuries havestabilised.

(2) The injured person must tell the relevant insurer for the motor
accident, in writing, that the persc

(3) The relevant insurer must refer the injured person to an authorised
IME provider for a second WPI assesmnt.

(4) The injured person is liable for the costs of the second WPI
assessment.

Note The IME provider must give the WPI report about the assessment to the
relevant insurer (seel$2).
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Part 2.6 Defined benefitsd quality of life benefits
Division 2.6.2 Quality of life benefitsd application
Section 142
G)I'f the WPI report assessesnore,he injur
the injured person is entitled to proceed with the motor accident
claim.
@6 I'f the WPI report assesses the injur

the relevant insurer must, within tlys after receiving the report,
give the injured person a wieh noticé

(a) stating that the persén

() is not entitled to proceed with the motor accident claim;
and

(i) is liable for their own costs in relation to the motor accident
claim; and

(i) is not entitled to a further WPI assessment; and
(iv) isnot entitled to an SOI assessment; and

(b) offering the person the amount of quality of life benefits payable
for their WPI under division 2.6.4 (Quality of life benedits
amount payable); and

(c) telling the person that the person must, withinda@s afer
receiving the notice, notify the insurer, in writing, whether they
accept the offer.

(7) If the injured person does not notify the relevant insurer within the
28 days, the person is taken to have accepted the offer.

(8) The relevant insurer must takdl reasonable steps to notify the
injured person about the consequences of failing to notify the insurer
as stated in the notice under subsection (6) within tidag8.

Examplesd reasonable steps

1 including information in the written notice undef6 about the consequences
of failing to notify the insurer within the 28ays

2 sending the injured person a reminder notice before the end of theyy28
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Defined benefitsd quality of life benefits Part 2.6
Quality of life benefitsd WPI assessment Division 2.6.3
Section 143

(9) If the injured person accepts (or is taken to accept) thedoffer

(@ t he per s on 6 squalityql life berefitsi isotaken ftoo r
have been finally dealt with; and

(b) the relevant insurer must pay to the person the amount of quality
of life benefits payable for their WPI under divisi216.4.

Division 2.6.3 Quality of life benefitsd
WPI assessment
143 Meaning of WPl assessment
In this Act:

WPI assessmentf a person injured in a motor accident, means an
assessment t o eval uat e and report
det er mi ne WPhae a rpsaltrofstiee mjdirges.

144 Meaning of WPI report
In this Act:
WPI report means a written report, by an independent medical
examiner or private medi cal examin

WPI assessmerthat

(@ states the examinero6s adPRlessment
and

(b) complies with theNVPIl assessmemuidelines.
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Part 2.6 Defined benefitsd quality of life benefits
Division 2.6.3 Quality of life benefitsd WPI assessment
Section 145
145 Meaning of private medical examinerd div 2.6.3
In this division:
private medical examinerfor an injured person, means a doctor
whod
(&) meets the requirements under the \@&4essment guidelines to
conduct WPkssessments; and
(b) has qualificationsand experience relevant to the nature of the
i njured persond6s injuries.
146 WPI assessment guidelines
(1) The MAI commission must make guidelineth¢ WPI assessment
guidelines) for WPl assessmest
(2) TheWPI assessmemuidelinesd
(@ must explain how a personos
assessed; and
(b) may state procedures and principles to be followed in making a
WPI assessmermcluding assessing whetider
) a per son O sstabiisgduand es have
(i) the person is likely to have a permanenpairmentas a
result of the injuries; and
(c) may apply, adopt or incorporate a law of another jurisdiction or
instrument as in force from time to time.
Note A reference to an instrument includes a reference to a provision of
an instrument (sekeegislation Act s 14 (2)).
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Defined benefitsd quality of life benefits Part 2.6
Quality of life benefitsd WPI assessment Division 2.6.3
Section 147

(3) ThelLegislation Act sectiond7 (6) does not apply in relation to a law
or instrument applied, adopted or incorporated under
subsectior{2) (c).

Note A law or instrumengapplied, adopted or incorporated undé2)s(c) does
not need to be ndieéd under thd_egislation Actbecause 47 (6) does
not apply (seéegislation Acts47 (7)).

(4) TheWPI assessmemjuidelines areadisallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thegislation Act

147 Arrangement of WPl assessment

(1) This section applies if an injured person is referred to an authorised
IME providerfor aWPI assessmenindet

(a) sectionl38 (Insurer believes injuries stable and permanent
impairmenj; or

(b) sectionl139 (Insurer bekeves injuries stable but no permanent
impairmeny; or

(c) section140 (Insurer believes injuries not stabiligedp to
4 years @Gnonths after motor accident); or

(d) section 141 (WPl assessment years @months after motor
accident) or

(e) section 12 (WPl assessmediti nj ur ed personods
stabilised).

(2) ThelIME providermust arrange for 1 or more independent medical
examiners to carry out\WPI assessmerf the injured person.

(3) The MAI guidelines may make provision in relatiorthe procedure
for arranging aVPI assessmerdf an injured person, includifg

(a) selecting an IMBprovider; and

(b) the time within which the assessment must be arranged; and
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Part 2.6 Defined benefitsd quality of life benefits
Division 2.6.3 Quality of life benefitsd WPI assessment
Section 148

(c) arrangements for payment of the assessment.

148 WPI assessmentd provision of information

(1) This section applies if an authoris®dE provider arranges for an
independent medical examiner to carry oWRI assessmerdf an
injured person.

(2) The injured person must give thauthorised IME provider and
independent medical examider

@ all information in the injured per
to theWPI assessmepand

(b) any other information theauthorised IME provider or
independent medical examineeasonablyrequires for the
WPI| assessment

(3) The relevant insurer for the motor accident must givethborised
IME provider andndependent medical examider

@ al l information in the insureroés i
WPI assessmenand

(b) any other information theauthorised IME provider or
independent medical examineeasonably requires for the
WPI| assessment

(4) The information must be given to th&thorised IME provider and
independent medical examiner at least 10 days before théhday
independent medical examiner is to carry outihi®l assessment

(5) The independent medical examineray decline to carry out the
WPI assessmerit the injured person or the insurer fails to give any
information reasonably required by thathorisedME provider or
independent medical examiner
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Section 149

149

150

(1)

)

®3)

WPI assessmentd WPI assessment guidelines
A WPI assessmemf an injured person must be carrieddut
(a) in accordance with thé/Pl assessmemjuidelines; and
(b) byod

() an independent medicakaminer who i8

(A) trained as required by tNgPI| assessmeiguidelines
and

(B) selected by an authoris®dE providerto conduct the
assessmenor

(i) if the injured person may arrange for a private medical
examiner to carry out a WPlassessmeéta private
medical examineselected byheperson.

WPI assessmentd both physical and psychological
injuries

This section applies if an injured person sustains both a physical

injury and a primary psychological injury resulting from a motor
accident.

The injured person may request separate WPI assessmints of
(a) the physical injury; and
(b) the primary psychological injury.

However, the injured person may request a WPI assessment of the
primary psychological injury only if the pgon has receivéd

(&) mental health treatment for the injury; and

(b) a notice, in writing, from a psychiatrist or clinical psychologist
that the psychiatrist or clinical psychologist reasonably believes
the person is likely to have a permanent psydio&d injury
resulting from the motor accident.
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Division 2.6.3 Quality of life benefitsd WPI assessment
Section 150

(4) Toremove any doubt

(5)

(6)

(@) a WPI assessment of a physical injury may take into account a
secondary psychological injury; but

(b) a WPI assessment of a primary psychological injury must not
take into accont a secondary psychological injury.

The relevant insurer for the motor accident is only liable for the costs
of 1 WPI assessment for each kind of injury.

In this section:
primary psychological injury
(&) means an injury thatds

(i) a psychological or psychiatric disorder, including the
physiological effect of a psychological or psychiatric
disorder on the nervous system, that results directly from a
motor accident; and

(i) diagnosed by a psychiatrist or clinical psychologist; but

(b) does not include a psychological or psychiatric disorder that
results from a physical injury resulting from a motor accident.

Exampled psychological injury resulting from a motor accident
posttraumatic stress disorder as a result of witnessing the motatent

secondary psychological injurgneans an injury thatds

(&) a psychological or psychiatric disorder that results from a
physical injury resulting from a motor accident; and

(b) diagnosed by a psychiatrist or clinical psychologist.

Exampled psychological injury that results from physical injury
depression and anxiety as a result of ongoing pain from the physical injury
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Section 151
151 WPI assessmentd multiple body systems affected

If an injured person has injuries to more than 1 body system

(a) aWPIlassessentof each affected body system may be made;
and

(b) each WPIlassessmenmay be carried out by a different
independent medical examiner; and

(c) the WPI assessments of each physical body system may be
combined in accordance with thi¢P1 assessment guidelints
decide the injured personds WPI
injuries; and

(d) the WPI assessments of each psychological body system may be
combined in accordance with tNéP1 assessment guidelints

decide the injured personés WPI
injuries.
152 WPI report to be prepared

(1) Anindependent medical examiner who carries 0P assessment
of an injured person ust give aVPI report about the assessment to
thelME providerwho arranged the assessment.

(2) TheIME providermust give theN/Plreport to the relevant insurer
for the motor accident.

(3) The WPIlassessmenuidelines may make provision for the
requirenents for awPIreport, including the time within which a
WPI report must be given.

153 WPI8 both physical and psychological injuries
(1) This section appliesadf

@ a WPI assessment of an injured
psychologicainjuries has been carried out; and

(b) the WPI for each kind of injury is assessed at more than 0%.
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Part 2.6 Defined benefitsd quality of life benefits
Division 2.6.3 Quality of life benefitsd WPI assessment
Section 154

(2) The relevant insurer for the motor accident may take into account the
WPI for each kind of injury to determine the amount of quality of life
benefitsthe insurer may offer the injured person.

154 WPI less than 5%
(1) This section appliesaf

(a) if separate WPI reports from an independent medical examiner
assess an injured personds physic
injuriexd the higher WPl assessmien assesses the pers
as less than 5%; or

(b) if only 1 WPI report from an independent medical examiner
assesses an i dthreepepesnndsd WPWPI s
as less than 5%.

(2) The relevant insurer for the motor accident must give th&rdd]
person a written noticée

(@) including a copy of each report; and

() i f there are separate WPI reports
psychological injuries, and the insurer considers that it is
appropriate to make an offer to the peaifering the person
the amount of quality of life benefits payable for their
WPIlunder division 2.6.4 Quality of life benefit§ amount
payabl@, taking into account each WPI report; and

(c) telling the person that the person must, within 26 weeks after
receiving thenoticed

() notify the insurer, in writing, whether they accept or
disagree with each report; and

(i) if the person disagrees with a report and wishes to have a
second WPassessment carried éut

(A) arrange a second WRB$sessment at their own

expensg; and
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Quality of life benefitsd WPI assessment Division 2.6.3
Section 155

(B) give the insurer the second Wieport.

(3) The relevant insurer for the motor accident must give the notice to the
injured persod

@i f there are separate WPI reports
psychological injurie§ within 14 days afte receiving the later
report; or

(b) if there is only 1 WPI repadt within 14 days after receiving the
report.

(4) If the injured person does not notify the insugerd give the insurer
the secondVPIreport, within the 26weeks, the person is taken to
have accepted the report.

(5) The relevant insurer must take all reasonable steps to notify the
injured person about the consequences of failing to notify the insurer,
and failing to give the insurer the second WPI report, as stated in the
notice under swection R) within the 26 weeks.

Examplesd reasonable steps

1 including information in the written notice undef about the consequences
of failing to notify the insurer, and failing to give the insurer the second WPI
report, within the 26 weeks

2 sending the injured person a reminder notice before the end of the 26 weeks

(6) If the injured person accepts (orteken to accept) the report, the
personbs application for quality of
finally dealt with.

155 WPI 5% to 9%
(1) This section appliesadf
(&) separate WPI reports from an independent medical examiner

assess aninjured @eondés physical i njuries @
injuries; and
(b)) t he higher WPI assessment assesses

5% but not more than 9%.
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Section 155

(2) This section also appliedif

(@ only 1 WPI report from an independent medical examiner
assessesannj ured personb6s WPI; and
S

(b)) the persondés WPI [
than9%.

assessed as

(3) The relevant insurer for the motor accident must give the injured
person a written notice

(&) including a copy of each report; and

(b) offering the peson the amount of quality of life benefits payable
for their WPlunder division 2.6.4Quality of life benefit®
amount payable and

(c) telling the person that the person must, within 26 weeks after
receiving the notia®

() notify the insurer, in wrihg, whether they accept or
disagree with each report; and

(i) if the person disagrees with a report and wishes to have a
second WPassessment carried éut

(A) arrange a second WRB$sessment at their own
expense; and

(B) give the insurer the secondRMeport.

(4) The relevant insurer for the motor accident must give the notice to the
injured persoé

@i f there are separate WPI reports
psychological injuried within 14 days after receiving the later
report; or

(b) if there is only 1 WPI repadtwithin 14 days after receiving the
report.
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Section 156

()

(6)

(7)

If the injured person does not notitye insurer, and give the insurer
the secondVPI report, within the 26weeks, the person is taken to
have accepted the offer.

The relevant insurer must take all reasonable steps to notify the
injured person about the consequences of failing to notify the insurer,
and failing to give the insurer the second WPI report, as stated in the
notice under subsectioB)(within the 26 weeks.

Examplesd reasonable steps

1 including information in the written notice undef3 about the consequences
of failing to notify the insurer, and failing to give the insurer the second WPI
report, within the 26 weeks

2 sending the injured person a remindetice before the end of the 26 weeks
If the injured person accepts (or is taken to accept) thedoffer

@ the persondés application for qual
have been finally dealt with; and

(b) the amount of quality of life benefits payabfer their
WPI underdivision 2.6.4must be paid by the relevant insurer to

the person.
156 WPI 10% or mored injured person not entitled to make
motor accident claim
(1) This section appliesadf
(a) separate WI reports from an independent medical examiner
assess an injured personds physic
injuries; and
(b)) t he higher WPI assessment assesses
10%; but
(c) theinjured person is not entitled to make agnatcident claim
in relation to the motor accident.
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Section 156

(2) This section also appliedif

(@ only 1 WPI report from an independent medical examiner
assesses an injured personb6s WPI ;

(o) the personds WPI i s assessed as at

(c) theinjural person is not entitled to make a motor accident claim
in relation to the motor accident.

(3) The relevant insurer for the motor accident must give the injured
person a written notice

(@) including a copy of each report; and

(b) offering the person thamount of quality of life benefits payable
for their WPlunder division 2.6.4Quality of life benefit®
amount payable and

(c) telling the person that the person must, within 26 weeks after
receiving the notic@

(i) notify the insurer, inwriting, whether they accept or
disagree with each report; and

(i) if the person disagrees with a report and wishes to have a
second WPassessment carried éut

(A) arrange a second WR$sessment at their own
expense; and

(B) give the insurer the sesd WPIreport.

(4) The relevant insurer for the motor accident must give the notice to the
injured persod

@i f there are separate WPI reports
psychological injuried within 14 days after receiving the later
report; or

(b) if there is only 1 WPI repodt within 14 days after receiving the
report.
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Section 157

()

(6)

(7)

If the injured person does not notify the insurer, and give the insurer
the secondVPI report, within the 26veeks, the person is taken to
have accepted the offer.

The relevant insurer must take all reasonable steps to notify the
injured person about the consequences of failing to notify the insurer,
and failing to give the insurer the second WPI report, as stated in the
notice under subsectioB)(within the 26 weeks.

Examplesd reasonable steps

1 including information in the written notice undef3 about the consequences
of failing to notify the insurer, and failing to give the insurer the second WPI
report, within the 26 weeks

2 sending the injured person a remindetice before the end of the 26 weeks
If the injured person accepts (or is taken to accept) thedoffer

@ the persondés application for qual
have been finally dealt with; and

(b) the amount of quality of life benefitpayable for their
WPI underdivision 2.6.4must be paid by the relevant insurer to

the person.
157 WPI 10% or mored injured person entitled to make motor
accident claim
(1) This section appliesadf
(@) separate WPI reports from an independent medicahieea
assess an injured personds physic
injuries; and
(b)) t he higher WPI assessment assesses
10%; and
(c) the injured person is entitled to make a motor accident claim in
relation to the motor aatent.
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Division 2.6.3 Quality of life benefitsd WPI assessment
Section 157

(2) This section also appliedif

(@ only 1 WPI report from an independent medical examiner
assesses an injured personos

(o) the personds WPI is assessed

(c) theinjured person is entitled to make a motor accidenn in
relation to the motor accident.

(3) The relevant insurer for the motor accident must give the injured
person a written notice

(@) including a copy of each report; and

(b) offering the person the amount of quality of life bengfagable
for their WPlunder division 2.6.4Quality of life benefit®
amount payable and

(c) explaining the consequences of accepting the offer, incléding

() that the person is entitled to make a motor accident claim
in relation to the motor acciderand

(i) that if the person accepts the offer and makes a motor
accident claim, the person is not entitled to damages for
loss of quality of life under chapter 5 (Motor accident
injuriesd common law damages); and

(d) telling the person that the personstby the due dade

() notify the insurer, in writing, whether they accept or
disagree with each report; and

(i) if the person disagrees with a report and wishes to have a
second WPassessment carried éut

(A) arrange a secondVPlassessment at their own
expense; and

(B) give the insurer the second WHeport.
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Section 157

(4) The relevant insurer for the motor accident must give the notice to the
injured persod

@i f there are separate WPI reports
psycholaical injurie® within 14 days after receiving the later
report; or

(b) if there is only 1 WPI repadt within 14 days after receiving the
report.

(5) If the injured person accepts the offer

@ the injured personds appslis cati on
taken to have been finally dealt with; and

(b) the relevant insurer must pay to the injured person the amount
of quality of life benefits payable for theiwWPI under
division2.6.4

(6) If the injured person does not notify the insueerd give thensurer
the seconWPlreportby t he due dated the injur

(a) application for quality of life benefits is taken to have been
finally dealt with; and

(b) entitlement to quality of life benefits in relation to the motor
accident ends.

(7) The relevant insurer must take all reasonable steps to notify the
injured person about the due date and the consequences of failing to
notify the insurer as stated in the notice under subse@)doy(the
due date.

Examplesd reasonable steps

1 including irformation in the written notice under 3) @bout the due date and
the consequences of failing to notify the insurer by the due date

2 sending the injured person a reminder notice before the due date
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Division 2.6.3 Quality of life benefitsd WPI assessment
Section 158

(8) In this section:
due datemeans the later 6f
(a) 5years after the date of the motor accident; and

(b) 26weeks after the person receives the notice.

158 Second WPI report

(1) This section applies if an injured person notifies the relevant insurer
for the motor accident under sectib®, sectionl55, section156 or
sectionl57 that they disagree with th&VPIreport (the first
WPI report) and wish to have a secowP| assessmermarried out.

(2) The injured person may arrange for a private medical examiner to
carry out a second/Pl assessment

(3) The private medical examiner must carry out the second
WPI assessmerm accordance with thé/Pl assessmemjuidelines.

(4) The private medical exarmen must prepare WPI report about the
secondWPI assessmer({the secondWPI report) and give it to the
injured person.

(5) The injured person may give a copy of the seddid report to the
relevant insurer.

(6) The relevant insurer must reimburse thjaiied person for the amount
of the second WPI assessmeft if

@ the first WPI report assesses the
and
(b) t he second WPI report assesses th
10%; and
(c) the person makes a motor accident claimeiation to the motor
accident.
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