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SUBSIDIES (LIQUOR & DIESEL) BILL 1998

EXPLANATORY MEMORANDUM

Summary

Ths Bill provides a legislative framework for the payment of subsidies to ensure that
consumers of low alcohol products and pensioners and pnmary producers using diesel
fuel pay lower taxes for these products

The Bull replaces administrative arrangements with respect to subsidies payments tn
place since August 1997 The Commonwealth, at the request of all States and
Territones, increased 1ts rate of excise on all tobacco and petroleum products and its
rate of wholesale sale tax on all hquor products to replace State and Terntory business
licence fees following a High Court decision in August 1997, that held tobacco licence
fees under NSW business franchise legislation to be invalid The payment of subsidies
was required to ensure that the full effect of the excise and sales tax increases were not
passed on in the form of higher prices to low alcoho! consumers or to holders of diesel
exemption certificates under the Business Franchise (Tobacco and Petroleum Product)
Act 1984

The Bill provides for
a) the registration of persons wishing to receive subsidies under the Bill,

b) the payment of subsidies to registered hquor producers, wholesalers and retailers in
respect of low alcohol hquor sales in the ACT,

c) the payment of subsidies to registered petroleum wholesalers and retailers in respect
to diesel fuel to consumers for the purpose of home heating and for agricultural
purposes in the ACT,

d) the 1ssue of exemption certificates to eligible pensioners and primary producers and
their inclusion within a register available for inspection, free of charge , by
registered petroleum wholesalers and retailers, and

¢) the necessary inspection and enquiry powers for the Commussioner 1o ensure that
subsidies are paid only in respect of sales eligible for ACT subsidies, as intended

Consequential amendments have been made to the Business Franchise (Tobacco and

Petroleum Products) Act 1984 which will continue the licensing of tobacco retailers n
the ACT
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Finance/cost implications

The annual subsidy payments under the Bill are estimated at $1 million These
payments however will not have any significant effect on the ACT’s net revenue This
1s because the revenue currently collected by the Commonwealth and returned to diesel
and hquor producers and suppliers under the ACT’s subsidy scheme were not
previously collected under the Business Franchise legislation Thetefore subsidy
payments generally teflect the increased revenue collected which was not pan of the
ACT’s previous revenue base
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Details of the Subsidies (Liquor and Diesel) Bill 1998

PART 1 - PRELIMINARY

Clause 1
Thas cites the short title of the Act

Clause 2
Thas sets out the date of commencement of the Act

Clause 3

Thus provides the dictionary of terms for the purposes of this Act Further clarification
1s provided to the following terms

‘certified diesel user’ distinguishes diesel users from registered diesel suppliers and a
person will not be regarded as a ‘certified diesel users’ unless they are registered in the
Diesel Users Register

‘defined business associate’ 1s elaborated to encompass not only ‘defined influential
persons’ but also partnerships with less formal business relationships The intention is
to prevent such defined business associates from obtatning registration while the
registration of the associated company or business partner or associate has been
suspended

‘1dentity card’ refers to the requirement that officers exercising authority under this
Act will have a prescribed 1dentity card for the purposes of this Act

‘reciprocating junisdiction’ provides for the exchange of information between the ACT
and other junsdictions in relation to a law dealing with the provision of a subsidy
‘subsidised’ 1s defined to assist in the provisions relating to end use Where a person
sells subsidised liquor interstate or where diesel is used for a non-registered purpose,
there 1s a requirement that any subsidy paid in relation to that subsidised product, will
have to be repaid .

‘subsidy officer’ for the purposes of this Act are those authonised persons delegated by
the Commussioner of Revenue to administer or carry out investigations under this Act
Since this Act 1s not a tax law, the authorisation of these officers will be under this Act
rather than relying on any authonisation under the Taxation(Admunistration) Act 1987
However existing officers under the Taxation (Administration) Act 1987, are included
in the definition of a subsidy officer
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PART 1l - LOW ALCOHOL SUBSIDY
Duivision I - Eligibility for low-alcohol hiquor subsidy

Clause 4

The low alcohol subsidy 15 payable to a registered AC I supplier in relation 1o the sale
of low alcohol liquor by wholesale by the supplier to a icensee and upon evidence that
duty has been paid for that sale under a Commonwealth tax law

This would require as part of a claim for a substdy, documentary proof o the
satisfaction of the Commussioner, that a subsidy 1s paid only in relation to low alcohol
liquor on which the appropriate duty has been paid

Clause 5

The determination of the rate at which the subsidy 1s paid and the method of
calculation may be vaned by mstrument of the Minister The instrument under this
clause 1s a disallowable instrument for the purposes of the Subordinate Lav s Act 1989
Clause 6 '
Where low-alcohol hquor 1s sold by a registered supplier in contravention of a
condition of the supplier’s registration, then the low-alcohol subsidy s not payable

Clause 7

Whete low alcohol liquor 1s sold by an unregistered supplier then a low alcohol subsidy
1s not payable If however, the Commussioner upon application, 1s satisfied that the
suppher was not suspended at the time of the supply and there are reasonable grounds
to justify payment of the low-alcohol subsidy 1n the given circumstances, then the
Commussioner shall approve payment of the subsidy

Clause 8

No low alcohol subsidy 1s payable in relation to a quantity of low alcohol hiquor where
a substdy has already been paid under this Act or wheie in the opinion of the
Commussioner, a corresponding subsidy has already been paid 1n respect of that hquor
by another Terntory or State This is to prevent multiple claims for a subsidy in
differing jurisdictions in relation to the same amount of low-alcohol liquor

Division 2 - Application for low-alcohol hiquor subsidy

Clause 9

An apphcation for a low alcohol subsidy shall be in a form approved by the
Commussioner The Commissioner may be instrument vary the determined penod to
which the sale of low alcohol iquor applies and this determmnation 1s a disallowable
instrument for the purposes of the Subordinate Laws Act 1989

Clause 10

The Commussioner may by written notice, direct an applicant for low alcohol subsidy
to furnish further specified intormation 1n a prescribed manner 1n relation to an
apphcation Where the Commssioner 1s satisfied that an applicant has failed to comply
with any requirements of a notice, the Commussioner may either refuse the application
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or require the supplier to repay any subsidy already paid in accordance with the
application

Clause 11

The deferment of an application by a hquor suppher for a low-alcohol subsidy can
occur where there 1s an existing application for a low-alcohol subsidy still under
consideration by the Commussioner or where there 1s an investigation under way in
relation to the applicant, and until such time as the existing application or investigation
1s resolved to the satisfaction of the Commussioner

Diwision 3 - Licensees’ records

Clause 12

A hicensee shall keep records including prescribed details of all sales of low alcohol
hquor by the licensee other than retail sales Thus is for inspection purposes so as to be
able to reconcile supplier records with licensee records There are prescribed penalties
for failure to keep these records

Division 4 - Repayment of low-alcohol liquor subsidy

Clauses 13-17
If a registered liquor supplier receives an amount of low alcohol subsidy greater than
the amount to which the supplier 1s entitled, the suppher on receipt of a written notice
from the Commussioner to that effect, shall repay to the Commusstoner, the amount 1n
accordance with the following critena
Where the quantity of low alcohol liquor in respect of which a subsidy has been
paid 1s sold 1n contravention of the suppher’s conditions of registration the
suppher shall pay - '
within 21 days of the date of the notice, the amount of the subsidy plus interest,
or after 21 days of the date of the notice, three times the amount of the subsidy
plus interest, or
Where a subsidy has been paid as a result of false or misleading information
given under section 6 or 7, the supplier shall pay -
within 21 days of the date of notice, the amount of the substdy plus interest, or
after 21 days of the date of the notice, three imes the amount of the subsidy plus
interest, or
Where a registered iquor suppher fails to comply with any part of a notice under
section 7 in relation to a application for a subsidy, the supplier shall pay -
within 21 days of the date of notice, the amount of the subsidy plus interest, or
afier 21 days of the date of notice, twice the amount of the subsidy plus interest
Clause 10, or
Where there has been an overpayment of a low alcohol substdy in other
circumstances, the suppher shall pay -
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within 21 days of the notice, the difference between the amount paid and the

amount entitled to, or

afier 21 days of the date of notice, twice the amount of the difference
The range of penalties are intended 1o reflect the seriousness of the circumstances
which give nise to a repayment of a subsidy Where there 1s an innocent overpayment
of a subsidy, there are no penalty or interest attached if the repayment 1s received
within 21 days of a repayment notice
An amount required to be paid under these sections 1s recoverable by the
Commussioner on behalf of the Territory 1n a court of competent junsdiction as a debt
due The recovery of the debt will be on the basis of the due issue of the repayment
notice alone

Clause 18
Where a person sells or offers to sell a quantity of subsidised liquor from outside the
Terntory, the person shall pay to the Commusstoner -
within 21 days of the date of the notice, the amount of the subsidy plus interest,
or after 21 days of the date of the notice, three times the amount of the subsidy
plus interest '
This 1s to cover circumstances where.an ACT licensee 1s also licensed outside the
Terntory and applying for subsidy in respect of liquor supplied and sold mterstate
This clause will also cover eventualities where any number of sequences of on-selling
within the Terntory

Clause 19

Where 1nterest 1s payable under this division, 1t 1s simple interest calculated from the
date of the repayment notice at the annual rate determined by the Minister The interest
15 calculated on the total amount required to be paid

For example 1f there 15 a repayment required as a result of false or misleading
information and 1t 1s not paitd before 21 days then interest 1s calculated from the date of
the repayment notice on the subsidy plus an amount equal to three times the subsidy
Therefore interest would be recalculated 1n accordance with the number of days
elapsing from the date of the repayment notice

Clause 20

If upon receipt of a wnitten notice requiring repayment of a subsidy together with any
penalty or interest, the applicant may apply to the Commussioner for a remission
Where the Commussioner considers that there are reasonable grounds or special
circumstances, the Commissioner may remit, in whole or n part, only the amount of
the penalty and/or the amount of interest owing ’

No remussion 1s available for the amount of the subsidy

Division 5 - Registration of hiquor suppliers

Clause 21

Registiation of liquor supphers shall be in a form approved by the Commussioner
Furthermore, the Commussioner may by written notice require an applicant to provide
further specified information and that such information 1s presented in a form approved
by the Comnussioner This further information will be required so that the
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Commussioner 1s satisfied that the low-alcohol liquor will be supplied 1n accordance
with this Act and that the applicant 1s not a defined business associate of a registered
liquor supplier whose registration 1s suspended

Clause 22

The registered supplier of low alcohol under the scheme 1s required to adhere to
prescribed conditions These include the keeping of specified records in respect of
subsidised low alcohol for a penod of 5 years, making available those records for
inspection on demand by a subsidy officer, not providing false or misleading
information in respect of any apphcation or request for information and complying
with any other conditions as specified by the Commussioner As part of the conditions
of registration, suspended suppliers cannot operate via their (registered) business
associates whether the association 1s formed before or after registration

Clause 23

Where the Commussioner is satisfied that the registered hquor supplier has contravened
a condition of registration, the Commissioner may either vary the condition of the
supplier’s registration or suspend the supplier’s registration for a period specified
under notice A notice may also require further information before the suppher’s
registration can be validated

Clause 24

The registiation of liquor suppliers may be cancelled if afier 12 months, the supplier
fails to apply for any low-alcohol subsidy Thus covers instances where suppliers may
decide not to trade in low-aicohol liquor, move to a different junsdiction or cease
trading as a liquor suppher If after the 12 month penod, and upon receipt of a notice
by the Commussioner notifying the suppher of the impending cancellation of
registration, the supplier may within 28 days of the written notice prevent the
cancellauon This arrangement allows for an annual administrative review of the
records of registered suppliers to ensure the currency of the registered hiquor suppliers

PART III - DIESEL SUBSIDY '
Division 1 - Eligibility for diesel subsidies

Clause 25

The diesel subsidy 1s payable to a registered ACT supplier 1n relation to the sale of
diesel by wholesale by the supplier to certified diesel users and tn accordance with the
conditions of the suppher’s registration The subsidy 1s not payable in respect of a
product prepared by a mixture of diesel with another substance on which
Commonwealth duty has not been paid

Clause 26

The determination of the rate at which the subsidy 1s paid and the method of
calculation may be vanied by instrument of the Mimister The instrument under this
clause 1s a disallowable instrument for the purposes of the Subordinate Laws Act 1989
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Clause 27
Where diesel is sold by a registered supplier in contravenuon of a condition of the
supplier’s registration, then the diesel subsidy 15 not payable

Clause 28

Where diesel 1s sold by an unregistered supplier then a diesel subsidy 1s not payable If
however, the Commussioner upon apphcation, 1s satisfied that the supphier was not
suspended at the ume of the supply and there are reasonable giounds 10 justfy
payment of the diesel subsidy in the given circumstances, then the Commissioner shall
approve payment of the subsidy

Clause 29

No diesel subsidy 1s payable in relation to a quantity of diesel where a subsidy has
already been paid under this Act or where 1n the opmion of the Commussioner, a
corresponding subsidy has already been paid in respect of that diesel by another
Terntory or State This 15 to prevent muitipie claims for a subsidy in differing
Junisdictions i relation to the same amount of diesel

Division 2 - Applicaton for diesel subsidy

Clause 30

An application for a diesel subsidy shall be in a form approved by the Commussioner
The Commussioner may be instrument vary the deterrmined period to which the sale of
low alcohol hquor applies and this determination 1s a disallowable instrtument for the
purposes of the Subordinate Laws Act 1989

Clause 31

Ihe Comnussioner may be written notice require an applicant for a diesel subsidy 1o
furmsh further specified information 1n a prescribed manner in relation to an
apphcation Where the Commussioner 1s satisfied that an apphcant has failed to comply
with any requirements of a notice, the Comnussioner may either refuse the apphcation
or require the suppher to repay any subsidy already paid in accordance with the
application

Clause 32

The deferment of an application by a diesel supplier for a diesel subsidy can occur
where there 1s an existing apphcation for a diesel subsidy stll under consideration by
the Commussioner or where there 1s an investigation under way in relation to the
apphcant, and until such time as the existing application or investigation 1s resolved 1o
the satisfaction of the Commussioner

Division 3 - Diesel subsidy repayments

Clauses 33-37

If a registered diesel supplier receives an amount of diesel subsidy greater than the
amount to which the supplier 1s entitled, the supplier on receipt of a wnitten notice
from the Commissiones to that effect, shall repay to the Commissioner, the amount in
accordance with the following critena
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Where the quantity of diesel 1n respect of which a subsidy has been paid 1s sold in
contravention of the suppher’s conditions of regstration the supplier shall pay -
within 21 days of the date of the notice, the amount of the subsidy plus interest,
or after 21 days of the date of the notice, three times the amount of the subsidy
plus interest, or
Where a subsidy has been paid as a result of false or misleading information
given under section 6 or 7, the supplier shall pay -
within 21 days of the date of notice, the amount of the subsidy plus interest, or
after 21 days of the date of the notice, three times the amount of the subsidy plus
interest, or
Where a registered diesel supplier fails to comply with any part of a notice under
secuion 7 n relation to a application for a subsidy, the supplier shall pay -
within 21 days of the date of notice, the amount of the subsidy plus interest, or
afier 21 days of the date of notice, twice the amount of the subsidy plus interest
Clause 10, or
Where there has been an overpayment of a diesel subsidy 1n other circumstances,
the suppher shall pay -
within 21 days of the notice, the difference between the amount paid and the
amount entitled to, or
afier 21 days of the date of notice, twice the amount of the difference
The range of penalues are intended to reflect the seriousness of the circumstances
which give rise 10 a repayment of a subsidy Where there 1s an innocent overpayment
of a subsidy, there are no penalty or interest attached if the repayment 1s received
within 21 days of a repayment notice
An amount required to be paid under these sections is recoverable by the
Commussioner on behalf of the Territory in a court of competent junsdiction as a debt
due The recovery of the debt will be on the basis of the due 1ssue of the repayment
notice alone

Clause 38
Where a certified diesel user sells, offers to sell or otherwise uses the subsidised diesel
for a purpose not specified in the Diesel Users Register, the certified diesel user shall
pay to the Commussioner - ‘
within 21 days of the date of the notice, the amount of the subsidy plus interest,
or after 21 days of the date of the notice, two times the amount of the subsidy
plus interest
This s to cover circumstances where an ACT hicensee is also hicensed outside the
Terntory and applying for subsidy in respect of hiquor supphed and sold interstate
Thus clause will also cover eventualities where any number of sequences of on-selling
within the Terntory

Clause 39
Where a person other than a certsfied diesel user, in the knowledge that the diesel has
been purchased at a subsidised price, sells, offers to sell or otherwise dispose of 2
quantity of subsidised diesel, the person shall pay to the Commissioner -
within 21 days of the date of the notice, the amount of the subsidy plus interest,
or after 21 days of the date of the notice, two times the amount of the subsidy
plus interest
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This 1s to cover circumstances where an ACT hcensee 1s also hcensed outside the
Territory and applying for substdy in respect of hquor supplied and sold interstate
This clause will also cover eventuatities where any number of sequences ol on-selling
within the Ternitory

Clause 40

Where interest 1s payable under this diviston, 1t is simple interest calculated from the
date of the repayment notice at the annual rate determined by the Minister The interest
1s calculated on the total amount required to be paid

For example 1if there 15 a repayment required as a result of false or misleading
information and it 1s not paid before 21 days then interest 1s calculated from the date of
the repayment notice on the subsidy plus an amount equal to three times the subsidy
Therefore interest would be recalculated 1n accordance with the number of days
elapsing from the date of the repayment notice

Clause 41

If upon receipt of a written notice requiring repayment of a subsidy together with any
penalty or wterest, the applicant may apply to the Commusstioner for a remussion
Where the Commusstoner constders that there are reasonable grounds or special
circumstances, the Comnussioner may remit, 1n whole or n part, only the amount of
the penalty and/or the amount of interest owing

No remission 1s available for the amount of the subsidy

Division 4 - Registration of diesel suppliers

(lause 42

Registration of diesel suppliers shall be in a form approved by the Comnussioner
Furthermore, the Commussioner may by writien notice 1equire an applicant to provide
further specified information and that such information 1s presented tn a form approved
by the Commussioner This further information will be required so that the
Commussioner s satisfied that the diesel will be supplied in accordance with this Act
and that the apphicant 1s not a defined business assoctate of a registered diesel suppher
whose regtstration is suspended

Clause 43

The registered supplier of diesel under the scheme is required to adhere to prescitbed
conditions These include the keeping of specified tecords n respect of subsidised
diesel for a period of 5 years, making available those records for inspection on

demand by a subsidy officer, not providing false or misleading information in respect of
any apphcation or request for information and complying with any other conditions as
specified by the Commussioner

Clause 44

Whete the Commussioner 15 satisfied that the registered desel suppher has contravened
a condition of registration, the Comnussioner may enher vary the condition of the
supplier’s registration or suspend the supplier's registration for a period specified
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under notice A notice may also require further information before the suppher’s
registration can be vahdated

Clause 45

The regstration of a diesel supplier may be cancelled if after 12 months, the supplier
fails to apply for any diesel subsidy This covers instances where suppliers may decide
not to trade n low-alcohol iquor, move to a different jurisdiction or cease trading as a
diesel supplier If after the 12 month penod, and upon receipt of a notice by the
Commussioner notifying the suppler of the impending cancellation of registration, the
suppher may within 28 days of the written notice prevent the cancellation Thus
arrangement allows for an annual admimstrative review of the records of registered
supphers to ensure the currency of the registered diesel suppliers

Division 5 - Registration of approved diesel users

Clause 46

On applicatton with the required information, the Commussioner shail 1ssue a diesel
subsidy certificate to the applhicant An application for a diesel subsidy certificate shall
be 1n a form approved by the Commussioner together with documentary evidence as to
the bona fide credentals of the apphcant The Commussioner may, by written notice
require further information in a form, and 1n a peniod, specified in the notice

There are only two approved classes of apphcants, being either a beneficiary using the
diesel fuel only for residential heating, or a pnimary producer using the diesel fuel for
primary production purposes only For both classes of applicants, the subsidised diesel
may only be used in the ACT The certificate will specify the approved use under
which the certificate 1s 1ssued and the certificate will be endorsed with an identifying
number

Furthermore, the Commussioner shall specify the details from the certificate in the
Diesel Users Register The Commussioner may refuse to 1ssue a certificate if the
apphcant fails to provide further information about the application in accordance with
a written notice

Clause 47

Under the conditions of regstration for certified diesel users, the subsidised diesel may
only be used the certified diesel user and only for the specified purpose as recorded on
the diesel user’s certificate and in the Diesel Users Register

Where subsidised diesel 1s purchased by a pnimary producer for pnmary production
purposes, the certified diesel user shall keep records of all subsidised diesel to ensure
that subsidised diesel has been recerved and used 1n accordance with the terms of the
diesel subsidy certificate The intention here 1s to exclude beneficiaries from having to
keep records for home heating purposes

Clause 48

[ he diesel subsidy certificate of a certified diesel user may either be suspended,
1evoked ot subject 10 a variation of conditions where the Commussioner 1s satsfied that
the diesel user has breached a condition of registration

If a cerufied diesel user 1s convicted of an offence against this Act, fails 1o keep
records 1n accordance with section 30, or where diesel 1s purchased for purposes other
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oty

than that specified in the certificate, the Commussioner may by wnitten notice to a
certified diesel user, change the conditions of registration and duly record the same n
the Diesel Users Register

Clause 49

Where a diesel subsidy certificate has been 1ssued on the basis of the applicant s status
as a beneficiary, the entitlement to purchase subsidised diesel ceases if the applicant
ceases to be a beneficiary or dies

Clause 50

The registration of a certified diesel user may be cancelled if during any 12 month
penod, the diesel user fails to purchase any subsidised diesel This covers instances
where diesel users may decide to use aliernative heating, go overseas for an extended
penod of time, relocate to a different junisdiction, or become deceased If after the 12
month period, and upon receipt of a notice by the Commusstoner notifying the diesel
user of the impending cancellation of registration, the diese! user may within 28 days of
the written notice, prevent the cancellation This arrangement allows for an annual
administrative review of the records of registered diesel users on the Diesel Users
Register to ensure the currency of certified diesel users

Clause 51

Where an onginal diesel subsidy certificate 1s etther lost, destroyed or becomes
illegible, a copy of the diesel subsidy certificate may be 1ssued and endorsed by the
Commussioner upon request Fhe copy will have the same force and effect as the
onginal certificate

Clause 52

For the purpose of enabling registered diesel supphers, effective verification of
certified diesel users, a Diesel User Registry is established The Diesel Users Register
will contain the essential details of certified diesel users and the authonised purpose or
purposes of registration

The Diesel Users Register will be a public document available for inspection Where a
certified diesel user’s registration 1s suspended or cancelled, then the Commussioner
will advise each registered diesel supplier in writing of the same

Clause 53

A certified diesel user 1s prohibited from selling or otherwise disposing of for
consideration, diesel purchased under a diesel subsidy certificate There are specific
penalties for doing so

Clause 54

The return of the exemption certificate is required by the diesel user when the person’s
regastration 1s suspended or cancelled If the registration 1s cancelled as a consequence
of the death of the diesel user, then the penalties attached to this section will not apply
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PARI 1V - TRANSPORTATION OF LOW-ALCOHOL LIQUOR AND
DIESEL

Clause 55

Where diesel or low-alcohol hiquor 1s transported by motor vehicles in the Territory, 1t
must be accompamed by a transportation record made out by the person on whose
behalf the goods are being transported

It does not matter whether the diesel or low-alcohol hiquor is carried 1n tanks, crates or
other containers A transportation record must be completed 1n accordance with a
form approved by the Commissioner and remain with the vehicle and goods durnng
lransportauon

PART V - ENFORCEMENT
Division 1 - Preliminary

Clause 56
Where a thing i1s connected with a particular subsidy offence then that 1s included for
the purposes of enforcing the provisions of this Act

Division 2 - Inspection and seizure

Clause 57

Subsidy officers acting under this Act must carry a duly authonsed 1dentity card issued
under this Act whenever exercising their powers pursuant to this Act When a person
ceases o act as a subsidy officer, the identity card must be surrendered to the
Comnusstoner

Clause 58

In the case of entering commercial premises during normal business hours for the
purposes of this Act, no search warrant is required In all other cases, unless the
consent of the occupier ts given, a search warrant 1s required

Clause 59

Before consent to entry can be given the subsidy officer must produce an identity card
1ssued for the purposes of this Act and inform the person that they have a night to
refuse consent Where consent 1s given, the occupier will be asked to sign a wiitten
acknowledgment of that consent which 15 retain by the subsidy officer as evidence that
consent was n fact given

Clause 60

In order to ensure that subsidies are only paid in accordance with this Act, officers
acting with authonity and on production of anidentity card under this Act, are to have
full and tree access to any documents pursuant to this Act
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Access 1s required to documents relating to the supply of low-alcohol liquor by a
registered liquor suppher o1 the supply of subsidised diese! by a regisiered diesel
suppher to ensure that the benefit of the subsidy 1s being passed on

Access 1s 1equired to documents relating 10 the receipt of low-alcohol hquor by a
licensee or any other person, or the receipt of subsidised diesel by a certified diesel
user or any other person, to permit the investigation of multiple-subsidy fiaud

For example, a licensee receiving already subsidised hquor might then resell it by
wholesale to other licensees, and so on, with subsidies being claimed by the first
licensee and any subsequent hquor supplier ‘Any other person’ 1s included here 1o
ensure the mvestigation also covers persons in a cham of on-selling who may not be
licensees

Under subsection 2, a subsidy officer for the puspose of this Act, may also inspect any
commercial premises without a search warrant subject to the conditions outlined in
Clause 58 to inspect documents and goods relating to the supply and recespt of low-
alcohol hquor and subsidised diese! This would also include the inspection of goods
and documents held by retailers of a subsidised product

Clause 61 '

The occupier of the premuses where the mvestigation 1s being conducted, 1s required to
cooperate by providing all information and assistance as required for the subsidy
officers to carry out their duties under the Act A subsidy officer who enter premises
for the purpose of carrying out an investigation under this Act, must carry and show an
identification card authonsed under this Act

Clause 62

For the purposes of inspecting the transportation record of low-aicohol liquor or diesel
being transported in the Terntory by large vehicles, a subsidy officer may instruct a
police officer to stop such vehicles

If the driver of the vehicle 15 unable to produce a transportation record required to be
kept under clause 55, or produces a record that the subsidy officer believes on
reasonable grounds to contain false or nisleading information, then the low-alcohol
liquor or diesel may be subject to seizure

If hquor or diesel 1s seized, a receipt will be 1ssued by the subsidy officer to the drives

Clause 63

Where any quantity of low-alcohol hquor or diesel 1s seized under this Division, a
receipt must be 1ssued and the seized goods shall be kept in the custody of the
Commussioner

If prosecution for an offence under this Act 1s not instituted within a period of 60 days,
then arrangements must be undertaken to return the seized goods

Where a seized quantity 1s not able to be returned or, where a person 1s convicted for
an offence n relation to a seized quantity of goods, then the seized quantity may be
disposed of as the Minister directs

Clause 64

A search warrant can be obtained from a magstrate where the magsstrate 1s satisfied

on the evidence put forward, that there are reasonable grounds for suspecting a thing
in connection with a subsidy offence has or may occur The warrant will be 1ssued 10
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enable the subsidy officer to enter a place and search the place for things of that kind
under prescribed conditions

Clause 65
In urgent circumstances where the normal execution of a warrant 1s inappropnate, a
warrant may be executed by telephone or other electronic means

Division 3 - Provision of information

Clause 66

Where the Commussioner believes on reasonable grounds that any person 1s able to
provide information with respect to the supply low-alcohol hiquor or diesel, or the
payment of any low-alcohol liquor or diesel subsidy, then that person may be required
under notice, to give information

The person may be required to give that information in a form prescribed by the
Commussioner or attend before the Comrmussioner to give that information or produce
any such documents as required

Clause 67

Where a person 1s required under Clause 66 to provide information in respect of the
supply of low-alcohol hquor or diesel, or the payment of a subsidy with respect to low-
alcohol hquor or diesel, then copies or extracts of documents presented may be made
by the Commussioner This will apply where information 1s required under any
provision of this Act

Clause 68

Where a person is required to provide information to the Commussioner under any
provision of this Act, the Commissioner may require such information to be given on
oath or affirmation

Clause 69

A defence of self-incnmination cannot be where a person ts 1ssued a notice to provide
information under Clause 66 Furthermore any information, answer or document
produced under this clause cannot be used aganst the person in respect of any criminal
proceedings except for an a offence against this Act

Clause 70

A person shall not without ‘reasonable excuse’ contravene a requirement of this Act or
attend before the Commussioner to give information Where a person 1s incapable of
providing the information required, then that person has not contravened the
requitement of the Act

Clause 71
In circumstances where a person refuses to comply with a requirement of this Act, then

a Court Order may be sought to compel the person to comply with the requirements of
the Act
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Where a court makes an order, it may specify the time and place under which the order
must be sausfied

Division 4 - Statements and subsidy records

Clause 72

In the course of any apphcation, requirement to give information or investigation in
respect of a subsidy payment under this Act, a ‘subsidy statement’ means a statement
i any form and includes any records that are required to be kept under this Act

A person shall not include or omit from a subsidy statement, any information that 1s
false or misleading The penalties under this clause only apply where 1t 1s reasonable
for the person to have known that such information 1s false or misleading or 1s
responsible for the truth or accuracy of the document produced

Clause 73

Where records are required to be made under this Act, 1t 15 an offence for a person to
keep information in a manner that does not correctly record or explain the matters to
which they relate and where a person could have reasonably expected to have known
as such

In the case where a person recklessly or knowingly keeps or makes a subsidy record in
a manner that does not correctly record or explain the matters to which they relate o1
performs an defined act with the intention of deceiving the Commussioner, hindering
the investigation of an oftence under this Act, or defeating the purposes of this Act, 15
guiity of an offence

Division 5 - Other offences

Clause 74

Any person performing a ‘defined act’ under Clause 73 of this Act, done with the
intent to conceal or falsify the 1dentity of persons or addresses pursuant to a
requirement of this Act, 1s guilty of an offence

Clause 75

It 15 an offence for a person to obstruct a subsidy officer or an other officer authonised
under this Act 1n the exercise of the officer’s powers under this Act Other officers
authonsed would include officers from other junisdiction carrying out investigations in
relation to subsidy claims where there are arrangements for mter-jurisdictional
cooperation as spectfied under Part VI below

PART VI - CO-OPERATION WITH INTERSTATE AUTHORITIES

Clause 76

Authorised by the ACT Parliamentary Counsel-also accessible at www.legislation.act.gov.au



The term ‘interstate officer’ 1s defined and deployed to clarify the effect of clauses 77
and 78 which specifically refer to ‘interstate officers’ as distinct from local subsidy
officers

Clause 77

An authornised officer of a reciprocating jurisdiction carrying out an investigation into
the administration of a subsidy law of that jurisdiction, may apply 1n wnting to the
Commussioner, for authomty to carry out that investigation in the ACT

Where this authonty 1s granted, the Commussioner may by notice 1n writing require any
person to provide information, answer questions or produce documents relating to the
matter under investigation These powers are in addition to any other powers under
this Act but enable the reimbursement of costs by persons required to attend before
the Commussioner on a case by case basis

Clause 78

Information obtained under the Act 1n relation to a subsidy application or investigation
may be given to an authonsed officer of a reciprocating junsdiction for the purposes of
adrministering a subsidy law of that junsdiction

PART VII - ADMINISTRATIVE REVIEW

Clause 79

Thas sets outs the decisions under the Act which are subject to both internal and
external review

Since decistons requiring repayment are not substantially reviewable by the Courts 1n
an action for debt, they are open to administrative review

Internal review 1s provided where a person other than the Commussioner is to make the
imial decision

Clause 80

When a dectsion 1s made under this Part, the Commissioner shall provide written
notice of the decision to the applicant or the person whose registration 1s under
consideration When such a decision 1s made by a delegate of the Commissioner, the
notice shall include further information to enable the apphcant to lodge an objection n
the prescribed manner and within the prescribed time penod

However, where the decision 1s made personally by the Commusstoner and that
decision 1s appealable to the Adminustrative Appeals Tribunal, the notice of the
decision shall include further information to enable the applicant to lodge an objection
in the prescribed manner and within the prescribed time period

Clause 81
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Upon receipt of a written notice of a decision under Clause 80, a person lodge an
objection to that decision within 60 days of the date of the notice, or such further time
as the Commussioner allows

The objecuion must be in writing setting out reasons for the objection

When an objection 1s recerved, the Commussioner may after consideration of the
objection either uphold the objection and substitute a new decision for the onginal (in
whole or 1n part), or dismiss the objection

Any person involved 1n the onginal decision shall not take part in the constderation of
an objection to the onginal decision

Clause 82

Where an objection 1s not lodged within time, the person making the objection may
apply 1n writing and give reasons as to why the Commussioner should process the
objection as if 1t was lodged on time

Clause 83

Most decisions under this Act are appealable to the Administrative Appeals Tribunal
Decisions that are not appealable to the Admunistrative Appeals Tribunal are
specifically defined

Clause 84

Where a repayment of subsidy has been required under the Act and 1s considered
excessive by the person being required to pay it, the burden of proof to establish that
the repayment 1s excessive, lies on that person

Clause 85

Where a decision 1s under review or appeal, the effect of the onginal decision remains
unaffected Thus an action to recover an amount payable as a consequence of the
original decision can proceed whilst the deciston 1s under review or appeal

Clause 86
Where an objection, review or appeal reduces the amount payable under this Act, any
amount already paid in excess of that amount 1s to be refunded

Clause 87

Followng a decision of the Admimstrative Appeals Tribunal, where no appeal to a
court 1s instituted within 30 days of the decision of the T'ribunal, that decision 1s to be
taken as final

Within 60 days of a decision of the Admimstrative Appeals Tribunal, the
Commussioner shall take action 1o enforce the payment of the subsidy or, repay an
amount to the applicant

PART VIII - MISCELLANEOUS

Clause 88
Any person engaging n conduct on behalf of a body corporate and within the scope of
that person’s delegated authority, and knowing that such conduct is an offence against
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this Act, will be personally hable as 1s the body corporate However such persons are
not hiable to be purushed by imprisonment for that offence

Clause 89

Where it can be shown that a corporation commuts an offence against this Act, any
person who 1s concerned n, or takes part in, the management of the corporation shall
be taken to have commutted the offence and 1s punishable accordingly However, the
onus 1s on such persons to show that that did not knowingly particpate in any way that
contributed to the offence

Clause 90

The transitional provisions outhined in the Schedule enable existing holders of
exemptions certificates under the Bustness Franchise (Tobacco and Petroleum
Products) Act 1984 to be automatically registered under the Subsidies (Liquor and
Diesel) Act 1998

It also allows existing diesel supphers to be automatically registered under the
Subsidies (Liquor and Diesel) Act 1998 for the purposes of claiming a subsidy 1n
respect of diesel already supplied at a subsidised price to certified diesel users

Clause 91
Regulations may be made under this Act
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