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PROCEEDS OF CRIME

s Outline

‘Thé'Eroéeedq of Crime Bill 1991 has four main purposes.- The
principal purpose is to permit a court to grant orders for the
freezing and confiscation of property used in, or derived '
directly or indirectly from, the commission of an indictable
offence against a law of the ACT. In addition the_Bill;- o

provides for the registration in- ACT courts of orders for
freezing and confiscation of property made under
corresponding Commonwealth, State and.Térritory laws and
which relate to property located in the ACT:

- confers on police new powers to facilitate the following of
the money trail and to require financial institutions to

preserve their .records to maintain the money trail;

creates new offences of money'laundering and organised

fraud. -

Financial Impact .

confiscation proceedings, and in preserving and realising
property the subject of orders under the Bill, it is anticipéted
ﬁ;" that the revenue generated from the minimisation of tax evasion
J;v : and the confiscation of property under the Bill will more than
offset the investigative and legal cosﬁs in bringing proceedings
and in administering property. A specific trust fund is
established for monies generated by this legislation, and there

is provision for the allocation of moneys from the fund to law

enforcement and other criminal justice activities, crime
Prevention, drug prevention and education, and . victims of crime

assistance and compensation.
-1 -
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.Abbreviation

The following abbreviations are used in this Explanatory

Memorandum: .
AFP: V-Australian Federal Police
.Bankruptcy Act: =~ Bankruptcy Act 1966

Chief Police Officer: The police officer who is responsible for
the day to day administration and control
of police services in the A.C.T.

DPP: Director of Public Prosecutions

Notes of Clauses

Clause 1:
Contains the short title.
Clause 2:

This clause provides that Section 1 of the Bill comes into
operation on the day on which the Act is notified in the Gazette
and the remaining provisions commence on the day fixed by the
Minister by.notice in the Gazette. If not already commenced the
remaining provisions of the Bill commence 6 months after the Act
is notified in the Gazette (Sub-clause 3)

Clause 3:

This Clause sets out the principal objects of the Bill which are
to deprive persons of proceeds and benefits derived from the
commission of offences against the laws of the ACT. The Bill
provides for the forfeiture of property used in connection with
the commission of such offences and enables law enforcement
authorities to track down the proceeds of crime. Further
objects are to enable the registration in Territory Courts of
orders for freezing and confiscation of property made under
corresponding State, Territo;! ﬁ?d Sommonwealth laws relating to

Authorised by the ACT Parliamentary Counsel-also accessible at www.legislation.act.gov.au




iy

MRS

i

L E

EAR L Y

Q5

R

N

proPgrty in the ACT.

Clausg 4 :F.

'?rnis ts definitional. Sub—clause (2) provides that, “for tns

purposes of the Act, a pe:scn is charged as soon as an o
information is laid’ against the person whether or not a summons
or a warrant of app:ehension has been’ issued.' Sub-clausa (3)
extsnda the meaning of ’‘benefit derived by a person’ to
encompaas a benefit derived directly or indirectly, or by
anothér person at the first person’s request. sub—ciauée (4)
extends the meaning of 'property of a person’ to include ) A-, N
property in which the person has the beneficial interest. Sub<
clauses (5) and (6) set out the width of reading of ¢criminal
offance for-the purposes of the Act. Sub-clause (7) provides
that as reference to sufficient consideration in acdquiring an

interest means that the sufficient consideration reflects the

" value of the interest having regard to commercial
‘considerations. Sub-clause (8) removes from the ambit of the

definition of ‘director’ a person whose involvement is solely
one bfvacting in his or her professional or business capacity
and providing ;dvice-to the directors, and the directors act on
this advice. o

Clause 5:

This clause extends the meaning of 'conviction' for the purposes

" of the Act. Sub-clause (1) provides that a person 'shall be

taken to be convicted of an offence for the purposes of the Act
if the person is convicted, either summarily or on indictment,
of the offence; the person is found guilty, or the charge .is
proved but the offender is discharged without conviction; the
Person is sentenced for another offence (of which the person has
not been found guilty) and in passing the sentence the court,
with the consent of the person, takes into account the offence
in question; or the person absconds in connection with the
offence. '
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Sub~clause (2) sets out the circumstances in which a
"conviction", as defined, shall be taken to have been quashed,
and sub-clause (3) establishes the nexus between the offence and’
the State whose courts have jurisdiction in relation to

confiscation proceedings under the Act.

Sub-clause (4) provides that in relation to an absconder a
reference to the commission of the offence shall be a reference

to the ‘alleged’ commission of the offence.
Clause 6:

This clause defines an absconder for the purposes of the Act
except clause 17. A person is to be treated as having absconded
in relation to an offence where an information has been laid
alleging that the person committed the offence and a warrant has
been issued for the person’s arrest and, either the person dies
without the warrant having been executed or, at the end of a
period of 6 months after the issue of the warrant, the person
cannot be found or is for some other reason not amenable to
justice and extradition proceedings are not on foot. A person
is aiso an absconder if, at the end of the 6 month period, the
person is by reason of being outside the Territory, not amenable
to juétice and extradition proceedings are on foot and
subsequently those proceedings are terminated without an
extradition order being made. Before making a confiscation
order the cogrt is required (by clause 17) to be satisfied that

the person has absconded and committed the offence.
Clause 7:

Clause 7 defines ‘"serious offence’ for the purposes of the Act.
A serious offence is one which gives rise to statutory
forfeiture under clause 28 and in respect of which a monitoring
order may be sought under clause 68. Sub-clause (1) provides
that a serious offence means a serious narcotics offence, an
organised fraud offence or a money laundering offence in
relation to the proceeds of g}thfr a serious narcotics offence

Authorised by the ACT Parliamentary Counsel-also accessible at www.legislation.act.gov.au




¥
g
v
%

vy

Y
¥

.fin rolation to any of those °ff°nc°s°f;;¥'

:FSub-clause (2) contains a number of dsfinitions including a
- dofinition of a serioua na:cotics offenca which is defined to:

include a range of offences against Comnonwealth or Territo:y
law relating to the prodnctxon, posaesaion, supply, - importatxon
or export of a traffickable quantzty of a narcotxc substanca.
For ease of reference and to ensure uniformity -the terms
*narcotic substance’ (defined in sub-clause 4(1)) and :
meaning in the Customs Act 1901 subject to variation, by ;
regulation in the case of ‘narcotic substance’, to take into

account Territory laws..
Clause 8:

This clause defines ’related offences’. The purpose of this
concept is to ensure that restraining orders continue to run
where relatively minor changes are made to the charges which '
have been laid agaznst a person, or where a person is convicted
other than of the offence charged, for example, pursuant to an
alternative verdict provision. This clause states that two
offences are related to one another if the elements of the two
offences are substantially the same acts or omissions.

"Clause 9:

This clause defines the term ‘dealing with property’ to include
the making of a payment to a person. in reduction of a debt, the
making of a gift to a person and removing property from the
Territory. This definition is relevant to determining.the range
of conduct precluded by a restraining order under clause 44 and
also to determining what constitutes a breach of a restraining

order under clause 55.

- 5 -
Authorised by the ACT Parliamentary Counsel-also accessible at www.legislation.act.gov.au

or an organised fraud offence and includps an ancillary offenco 3

“

rtraffickablé quantity’ have been defined by reference. to theiz L

SO TR B & Eamr SBVX 15T wwe %



Clause 10:

This clause gives the court the right to have regard to, when
considering whether a person has effective control of property .~
or an interest in property or whether or not there are _
reasonable grounds to hold this belief: - shareholdings in,
debentures over or directorships of companies that have interest
in the property; trusts that have relationships to the property;
and any relationships between persons having an interest in the
propertf or in companies or trusts outlined above and other

persons.
Clause 11

Clause 11 prescribes the court which has Jjurisdiction to
determine an application for a confiscation order in relation to
a particular offence. Sub-clause (1) provides that the Supreme
Court has sole jurisdiction to determine applications for a
confiscation order where that court convicted the person of the
offence. Sub-clause (2) provides that where a person is
convicted before the Magistrates Court, that court and the
Supreme Court are both able to receive and determine
applications for a confiscation order for that offence.

Clause 12:

This clause provides that the Act binds the Crown but does not

render the Crown liable to be prosecuted for an offence.
Clause 13.

This clause provides that the Act applies to offences whether
committed before or after the commencement of the Act. However,
Parts II and IV of the Act apply only to offences in respect of
which a person is convicted after the commencement of the Act,
unless they apply in relation to interstate offences, in which
case the relevant conviction can predate the commencement of
this Act.
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Clauseé 14:

Clause 14 deals with the circumstances zn which an applicat;on

for a confxacatzon order may be made. Sub-clause (1) prov;des
that the DPP may, where a p.rson is convicted of an.indictable

'offence, apply to the appropriate court for an order. for the .
‘forfeiture of taxnted property, or for a pecunxary penalty order'

in respect of benefits derived by the offender from the

<. commission of the offence, or both. Sub-clause (2) .requires the

DPP to make an application for a confiscation,order within six:
months of the date on which the person is taken to have been '
convicted of the relevant otfence.

Sub-clause (3) precludes the DPP from making an application for
the forfeiture of property in respect of a person’s conviction
of an offence if an application to confiscate that property has
previously been made under this or another law and has been
finally determined by a court. Only where the application has
been dismissed, or withdrawn, for purely technical reasons
without a determination of the merits of the application may the
DPP'te-épply in’respedt of the same property. Sub-clause (4)
makes similar provxslon in respect of an appllcatzon for a
pecunzary penalty order.

Pursuant to sub-clause (S) the court cannot;grant leave uriless
it is satisfied that the tainted property or benefits to which
the application relates was identified only after the first
application was determined, that the necessary eQidehce only
became available after that time or the court is otherwise
satisfied that it is in the interests of justice to grant leave.
The purpose of this restriction is to prevent the 6 month
limitation period for applications being disregarded in relation-
to property which ought to have been included in, or
subsequently added to, the original application, so that people
are not repeatedly exposed to confiscation proceedings and
confiscation matters are finally determined as soon as possible
after conviction.
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Sub-clause (6) permits an application to be lodged in respect of
more than one offence. Sub-clause (7) permits an application
for a pecuniary penalty order to be made even if the case is onqn‘ﬁ

to which statutory forfeiture applies.
Clauie 15:

Clause 15 requires the DPP to give notice of the making of a

confiscation application to the person whose conviction gives
rise to the application and to every person who the DPP believes
has an interest in property that is affected by the application.
A court has the pqwer to direct the DPP to give notice to a
specified class of person in the manner and within the time

specified by the court at any time prior to the final

determination of the‘application. Every person who claims an
interest in the property may appear and adduce evidence at the
hearing of the application. Sub-clause (2) provides that where
an application is made for a pecuniary penalty order, the DPP
must give notice to the person convicted of the relevant offence
and that person may appear and adduce evidence at the hearing.v

Clause 16:
This clause. enables an application for a confiscation order to

be amended whether to increase the property or the benefit which

'is covered by the application or not. Sub-clause (1) provides

that the application for a confiscation order may be amended by
the court on the application of, or with the consent of the DPP.

Sub-clause (2) precludes the court from amending the application
to include additional property or additional benefits unless the
court is satisfied that the property or benefit was not
reasonably capable of identification at the time the application
was made, or that the evidence necessary to support the
application has only subsequently become available. The purpose
of this restriction is to prevent the 6 month limitation period
for applications being disregarded in relation to property which
ought to have been included in the original application.
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ub—ciahse (3).requires the DPP to give notice of the

applicatxon to amend a forfeiture order, whers the enendment R

would have the effect of including edditionel property, to’
f:nybody who the DPP has reasonable grounds to belieVe hes
1nterest in that additional property.' Any person who claims an .
interest in the ‘additional property may appear and adduce '
evidence at the hearing of the applicatlon. : -

Sub-clause (4) requires the DPP to give the offender notice of’
an applicatian to include additional benefit in the applxcation
for the pecuniary penalty order. .

Clause 17:

This clause imposes special requirements on a court -when dealing
with an application for confiscation in respect of a person who
is an.absconder and who is deemed to have been convicted of an
offence. This clause precludes the court from making a
confiscation order against an absconder unless the court is
satisfied, on the balance of probabilities, that the person has

absconded and either the person has been committed to stand

trial for that offence or is satiafied, having regard to all the.
evidence before it, that a reasonable jury, properly instructed, .

could lawfully find the person guilty of the offance.

Clause 18

This clause is intended to expedite configcation proceedings and.

to avoid the need to re-hear evidence which was adduced in the
criminal proceedings. Under sub-clause (1) the court is )
entitled to have regard, in determining the application for the.
confiscation order, to the evidence given and the transcript of
any proceedings against the person for the offence. Sub-clause
(3) permits a court to have regard to the transcript of
proceedings for the offence referred to in paragraph 5(1) (c).
Under sub-clause (2) where the court has not yet passed sentence
on the person for the offence the court may, if it considers
Teasonable to do so, defer passing sentence until it has

determined the application for tge confiscation order.
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Clause 19:

Sub-clause (1) gives the court a discretion to order property
forfeited to the Territory where an application for forfeiture
has been made in respect of the property and the court is
satisfied that it is tainted property. Sub-clause (2) requires
the court to determine the value of any forfeited property,
other than money, at the time it makes a confiscation order.
Sub-clause (3) permits the court to have regard to, any genuine
hardship (as opposed to a reduction in the standard of living)
which would be likely to be caused by a confiscation order, and
the use that is ordinarily made of property, in determining
whether to exercise its discretion to make a forfeiture order.

Sub-clause (4) permits the court to take the gravity of the
offence into account when determining whether to order the
forfeiture of property which is tainted by wvirtue of having been
used or involved in the commission of the offence. For example
it may be established that a farm was used for storing drugs
but, having regard to the type and quantity of drugs involved
and to the fact that the farm was not solely or primarily used
for drug storage but was also a viable farming enterprise, the
court may exercise its discretion and refuse to order forfeiture

of the farm.

Under éub—clause (S) a court that makes a forfeiture order may,
where it is satisfied that it would not be contrary to the
public interest, and that there is no other reason why the
property should not be transferred to its previéus owner,
declare the nature, extent and value of the person’s interest
and declare that the forfeiture order may, to the extent of that
interest, be discharged upon payment as provided by clause 31.
Unless there is something inherent in the nature of the property
that is forfeited or some other factor that makes it undesirable
for it to be returned to the coﬁmunity as a whole, or to the
previous owner, the court may permit the previous owner to buy

his interest back from the Territory.

- 10 -
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ub-clauso (6) providas an evidentiary aid to establishing that <o L
prop.:tg used, or involved, in the comnisszon of an offence. . .
Undsr‘that sub-clause, where the DPP applics for a fo:fs;turo : ,
'orde: in reliance on a person‘s convxction and evidcnce is given T E T
at the hearing of an application for a. Zbrfeiture order that thc f'f o
property was in the person’s possession at the time of, ox ’
immodzately after, the commission of the ‘offence, and no‘

3 . evidence to the contrary is adduced tbs_court shall presume-ths-

% property to have been so used. However, if evidence to the '

% contrary is led, the court cannot make a forfeiture ords: unloss -
% it is satisfied, on the balance of probabzlxtxes, ‘that the ;

§ property was used in, or iam ‘connection thh, the . commission of

% the offence. L '

b

Under sub~clauses (7) & (8) a court that makes a forfeiture
order has power to give all directions necessary or coavenient
to give effect to the order including the power to direct an
‘officer to obtain documents necessary to transfer property.

Clause 20.

This cléuse sets out the means by'which the Territory acquires
title to property that is the subject of the forfeiture order
and limits the Minister’s power to dispose of forfeited property
vhile the order is the subject of a possible appeal.

‘Sub-clause (1) provides that_non—fegistrable pséperty vests
absolutely in the Territory upon the making of a forfeiture

order, Sub-clause (2) provides that, in relation to registrable °
propexty which is the subject of a forfeiture order, the

Property vests in equity in the Territory but not at law until

the registration requirements have been complied with. The
Minister has power, on behalf of the Territory, to do anything
necessary to obtain the registration of the Territory as owner,
including executing any instrument required to be executed by
the person transferring an interest of that kind to the

| Territory.

- 11 -~
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Sub-clause (3) precludes dealing with the property by the
Territory until the expiration of both the appeal period in
relation to the conviction and the appeal period in relation to .-
the forfeiture o:der, At the end of the expiration of the
appeal periods, if the order has not been discharged the
forfeited property will in most cases be transferred to the
Public Trustee to be dealt with under sub-clause (3) (b). The
Public Trustee will be authorised to deduct its fees and costs
for theAadministration of the restraining order and the sale or
disposition and to pay the remainder to the Trust Fund. Sub-
clause (4) provides the Attorney-General with the power to
direct that forfeited property be disposed of in some particular
way, for example by directing that the property be made .
available for use by a law enforcement agency but ultimately
sold and the proceeds paid into the Trust Fund. The reserve
pdwer of direction will be capable of delegation only to a
‘prescribed officer’ as defined being a member of the Senior
Executive Service of Attorney-General’s Department. Sub-clause
(5) provides that the Minister may give directions for disposing

of property in accordance with the provisions of a law.

Sub~clause (6) def&nes "appeal period’ in relation to a person
who is taken to have been convicted of an offence by virtue of
paragraph 5(1) (b) and 5(1) (c) of the Act. Sub-clause (7)
defines 'appeal period’ in relation to a decision of the courts
as either the period allowed for the lodging within that time,
when the appeal lapses or is finally determined. Sub-clause (7)

also defines ‘relevant time’ for the purposestdf this section.
Clause 21:

This clause deals with the procedure by which third parties
whose property interests are affected by forfeiture orders can
seek relief. Sub-clause (1) enables a third party whose
interests may be affected by a forfeiture order to seek an order
under sub-clause (6) exempting his property from the operation
of the order. It is desirable for the effective operation of
the legislation, that property interests be determined at the
earliest possible time and aggogging;y sub-clause (1) enables a
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‘Sub-clauao (2) enablées parties vith an znterest in rorfeited LT
.proporty to lodge an application to establish ‘their innocunce in ’
‘certain circumstances. Sub-Clause (3) precludes a person who

third party to establish his or her innocent interest before a . ",4
fo:fcitu:e order is made. P

l',._-,_.

had notice of the application for the forfeiture order or: who

-appeared at the hearing of the application, from making an

application under this section without special leave of the '

court. - T o -

Sub—clause (4) enables the court to grint A'personhleaQQ'té"
apply where it is satisfied that there are special grounds for
granting that leave. Sub-clause (5) provides that- spacial
grounds exist where the court is satisfied that the person did
not appear at the hearing for good reason although the person
had notice of the hearing, or that particular evidence proposed
to be produced by the person was not available at the time of
the hearing of the application for the forfeiture order. These
provisions are in furtherance of the object of clarifying

vproperty interests and confiscation of such 1nterests at the

earliest possxble time.

Sub~clause (6) enables the court to exempt property from the
operation of a forfeiture order, or to revoke the operation of a:
forfeiture order in respect of property, if it is satisfied that
the applicant was not in any way involved in thé commission of
the cffence and, where the interest was acquired at the time of, .
or after, the commission of the offence, that it was acquired
for sufficient consideration and without knowledge, or in
circumstances that would not arouse a reasonable suspicion, that
the property was tainted property. In such a case, the court
must declare the nature, extent and value of the applicant’s
interests and direct the Territory to either transfer the
interest back to the applicant or pay the applicant an amount

equal to the value of the applicant’s interest.

-~ 13 -
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Sub-clause (7) requires an application under this section to be
made within six months of the making of the forfeiture order.
Sub-clause (8) permits the court to grant leave to make an
application outside the six months period if the court is )
satisfied that the delay was not due to neglect by the person.
Sub~clause (%) requires notice to be given to the DPP and the
Minister of the making of the application and sub-clause (10)
provides that the DPP is a party to any proceedings under this

section and the Minister may intervene in such proceedings.
Clause 22:

This section provides that a forfeiture order is discharged if
the conviction upon which it is based is quashed or the
forfeiture order is discharged on appeal. Sub-clause (2)
provides that where a forfeiture order is discharged because,
the conviction is quashed or an appeal against the making of the
forfeiture order is upheld the DPP is required to notify in
writing, as soon as possible after the discharge of the
forfeiture order, any person believed to have had an interest in
the property immediately before forfeiture or those persons or
class of person that a court requests be notified. The notice
must inform the person of his or her right to reclaim the
property - sub-clause 3. Under sub-clause (4) any person who
had an interest in property before the making of the forfeiture
order may apply, in writing, to the Minister to have the
interest transferred back. The Minister is required to arrange
for the interest to be ‘transferred back to the person or to pay
the person an amount equal to the value of the interest. Sub-
clause (5) enables the Minister to do anything necessary or
convenient to effect the transfer of property back to the person

in whom it was previously vested.

Clause 23:

This clause provides that pecuniary penalty orders may apply to
any property that comes into the possession, or under the
control, of a person, in the Territory or elsewhere, before or

after the commencement of the Ai%. However, as clause 11
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praéiégé that the legislation applies in the case of Territory
oftences, only to offences committed after the commencement oﬁ
the Act, the effect of this clause is to enaure that - ‘
"p:epayments' made before the commencement of. the Act may be """
taken into account. when assessinq benefxta derived from oftences

'committed after commencement.

- Clause 24:

This clause precludes the court from making a pecuniary oenalgy»' 

order in respect of a person convzcted of a serious offence
until after the end of a period of six months commencing on the
day of the conviction. The purpose of this is to preclude a
court from making a pecuniafy penalty order until the effect of
the statutory forfeiture pﬁrsuant to clause 28 has been
assessed. This provision does not apply to an application for a
pecuniary penalty order against a person wheo is taken to have
been convicted of a serious offence by reason of absconding.

Clause 25.

if ‘satisfied that a person
to agsess

Sub-clause (1) enables the court;
derived benefits from the commission of the offence,
the value of the benefits in accordance with clause 26 and to

order the person to pay the Territory a pecunxary penalty equal

to the penalty amount.

Sub-clause (2) defines ‘penalty amount’ to be the value of the -
benefits assessed under clause 26. Sub-clause (3) requires the
value of any property which has been forfeited, or may become
the subject of a forfeiture order, to be deducted from the
Penalty amount. Any taxes that have been paid under
Commonwealth, State, Territory or Foreign law and which in the
opinion of the court are attributable in whole or part to the

benefits being assessed may also be deducted from the penalty

amount: sub-clause (4). Sub-clause (5) gives the court a

Qiscretion to reduce the penalty amount by any amount payable by
the person by way of fine, restitution or compensation in

relation to the offence. : 15
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Sub-clause (6) permits a court, on the application of the DFP,
to vary a pecuniary penalty order by increasing the penalty
amount if the original pecuniary penalty order was reduced by
the value of propérty the subject of a forfeiture order, or a
proposed forfeiture order,  and either the proposed forfeiture
order was not made, or the.forfeiture or forfeiture order was
discharged on appeal. Sub-clause (7) makes similar provision
where tax taken into account is subsequently repaid or refunded.

Sub-clause XB) provides that a pecuniary penalty order gives
rise to a civil debt due by the person to the Territory. Sub-
clause (9) provideb that a pecuniary penalty order may be
enforced as an order of the court made in civil proceedings for
the recovery of a debt due by the person to the Territory and
the debt arising shall be taken to be a judgement debt.

Clause 26:

This clause outlines the method of assessing a pecuniary
penalty. Sub-clause (1) is definitional. Sub-clause (2)
provides that, iﬁ‘assessing the value of the benefit derived by
a person from the commission of an offence, the court shall have
regard to the evidence before it concerning all, or any, of the
following matters: the value of the property that came into the
possession or under the control of the defendant, or another
person at the request or direction of the defendant, by reason
of the commission of the offence or any of the offences; the
value of any other benefits provided to the defendant by reason
of the commission of the offence; in relation to offences
relating to narcotic substances the market value at the time of
the offence of similar or substantially similar narcotic
substances; the amount that was, at the time of the offence
ordinarily paid for a substantially similar act or thing; the
value of the defendant'’s property before and after the
commission of the offence, or where more than one offence is
involved, before, during and after the offence period in
question and the expenditure and income of the person before and
after the commission of the gffi%ceL or where the application
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:elatésuto more than one offence, before during and after the
offence'period. Sub-clause (3) enables’ a court, in qnanﬁifying
the value of a benefit, to traat its value ‘as the value it would**
3gvc bad had it been derived at the time of tha valuation.A. ’

'Sub-soction (4) creates a pfbsumptiontﬁh#é a benefit'has beén
derived from an offence whera the defendant’s assets-dhring or
after the commission of the offence exceed the value of his or
her assets before the commission of the offence: The court may
treat the value of the benefits derived from the offence as rot.

less than the  amount of the greatest excess unless: the defendant o

satisfies the court, on the balance of probabilities, ‘that the
whole of the excess or part of the excess was not derived,
directly or indirectly, from the commission of the offence.
Sub-clause (5) creates a similar presumption in relation to two
or more offences where there is an excess of property during or

after the beginning of the offence period.

Sub-clause (6) deals with pecuniary pehalty orders for serious
offences and provides that all the defendant’s property at the
time the application is made, and all of his or her property in
the previous five years (or during the period commencing with
the commission of the offence, whichever is the shorter), is to
be treated as if it were derived from the commission of the
offence unless the defendant proves the contrary on the balance
of probabilities. Sub-clause (7} prevents a person from being
deprived of the benefits derived from an offence where a
pecuniary penalty order has already been made to confiscate that .
benefit under the Commonwealth Proceeds of Crime Act or Division
3 of Part XIII of the Customs Act or a corresponding law of a

State or another Territory.

Sub~clause (B8) prevents a person from offsetting, against
benefits derived from the commission of an offence, any costs
incurred in committing that offence. Sub-clause (9) provides
that where property vests in an insolvency trustee the property
shall be deemed to continue to be the person’s'property. Sub-
Clause (10) states that the evidence of a police officer as to
the market value of a narcotic ggpstance, or the usual payment
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for certain services, is admissible and constitutes evidence of
the matters testified to.

Clause 27:

Sub-clause (1) enables a court to treat as property of the
defendant (for the purposes of assessing benefit) any property
which it is satisfied has been the subject of a sham transaction
designed to conceal the origin of the property or to put the
p}operty outside the ambit of the Act.

Sub-clause (2) enables the court to make an order, on the
application of the DPP, making property under the defendant’s
control available to satisfy the pecuniary penalty order. Sub-
clause (3) enables the pecuniary penalty order to be enforced
against any property declared to be available to satisfy the
order and enables a restraining order to be made in respect of

that property.

Sub-clause (4) requires the DPP to give notice of an application
for an order under sub-~clause (3) to any person whom the DPP h;s
reason to believe may have an interest in that property and such
people ﬁay appear and adduce evidence at the hearing of matters
relevant to whether the court should make an order under sub-

clause (1).
Clause 28:

This clause sets out special provisions relating to forfeiture
‘where the defendant has been convicted of a ’serious offence’.
Where a person other than an absconder has been convicted of a
serious offence all property which is the subject of a
restraining order six months after the date of the conviction is
forfeited unless it is shown that the property was lawfully

derived.
Sub-clause (1) sets out the conditions precedent to forfeiture.

These are: that a person has been convicted of a serious
offence other than by virtue oflgis being an absgsconder; that
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" Lestraining orders have been made in respect of property and-

those restraining orders are not made, in respect of property
controllod but not owned by the dafendant ‘or ‘the subject ‘of. a

'“&.claration under sub—clause 50(5) (ie that the prop.rty is. not-l
" +o be forfeited but is to be available: to satisfy any. pocuniatyi'”

penalty order that may be nada), and’ that the restraining order
is in force at the time of ‘forfaiture, namely six months after
the date on which the person was convibtéd of the offence.

Sub-clauses - (2) to (8) provide for the vesting of property- in,'

and the realisation of property by, the Territory.. Sub-clausos;'
{9)- & (11) define ‘appeal period’ for the purposes of:'the . 5 .
clause. Sub~clause (10) providés for -the Court to make a

declaration that property has been forfeited.

Clause 29:

" Clause 29 provides for the recovery of property which has been

forfeited under clause 28. Sub-clause (1) enables a person who
claims an interest in property to apply to the court which made

the relevant restraining order for an order for the return of

the interest in the property'dr‘paYment~of.its value.

Sub-clauses: (2) 'and (3) provide that that application must be
brought within six months after forfeiture unless the court is
satisfied that the failure to apply in time was not due to
neglect on the part of the applicant. Sub-clauses (4) & (5)
preclude a court from making an order in favour of a person who
had notice of the application for, or the making of the
restraining order, unless it is satisfied that the applicant was
not negligent in failing to seek to have the property excluded
from the restraining order. This is to ensure that, where
possible, the restraining order itself is challenged and
interests in property asserted before forfeiture.

Sub-clause (6) enables the court to make an order declaring the
nature, extent and value of the applicant’s interest in the
property and to direct the Territory to transfer the interest
back to the applicant or to gaylghe_applicant an amount equal to
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the value of that interest. The court may make an order where
it is satisfied that the applicant was not in any way involved
in the commission of the relevant serious offence and (if the
property was acquired during or after the commission of the.
offence) that the interesﬁ in property was obtained tdr
sufficient consideratioh and without knowledge, or grounds for
suspicion, that thé property was tainted; or it is satisfied
that the property is not tainted property and the applicant’s

ipterest was lawfully acquired;

Sub~clauses (7)-(S) enable a person to apply to the court for an
order permitting the person to buy back propertyv(which is
lawfully the subject of forfeiture under clause 28) on payment
to the Territory'of an amount équal to the value of that
property. Sub-clause (10) defines the terms ‘defendant’ and

‘relevant restraining order’.

Clause 30:

This clause requires the DPP to give any person with an interest

in property forfeited under clause 28 notice of the fact that
the relevant conviction has been quashed and that the person
(including the person whose conviction is quashed) may apply to
the Minister for the return of forfeited property - sub-clause
(2).

Sub-clauses (3) and (4) require the Minister to transfer that
interest back to the applicant or to pay the applicant an amount
equal to its value.

Clause 31:

This clause enables persons who previously had an interest in
forfeited propérty to buy that interest back from the Térritqry
by paying the Territory an amount egqual to its value. Sub-
clause (1) provides that where a court has made a forfeiture
order and has also made an order permitting the person to buy
his interest in the propeity back under sub-clause 19(5) and the
person pays the Territory thi vi%ue_of the property, the
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’foffeftﬁre order is discharged in respect of that interest.

" Clause 32 enables a person who has had an interest in forfeited

ub-clause (2) makes szmila: provxsxons in relation to prope:ty‘;”
.’lthat was the subject of forfeiture under .¢lause 28 “and-. the~..¥,f
"pa:son is permitted under sub-clause 29(7) to buy back that

property. Sub-—clauseés (3) and (4) enable the Minister to
transfer back an interest which has been forfeited where the

- forfeiture has been discharged by payment of the interest’s

value.

Clausa 32:

proﬁerty returned to him (either as a result of an. order of the
court or as a result of a ’buy-back’ procedufe)'to purchase
other interests in the property which remain forfeited if the
previous owner of that interest raises no objection. When a
person proposes to buy out other interests he must serve a
notice on each person who had previously held an interest in
that property. Where a person served with the notice has not,
within 21 diys} lodged a written objection to the purchase with
the Minister, the proposed purchaéerfmay puréhase that interest
from the Territory.

Clause 33:

Sub-clause (1) establishes the Cohfiscated Assets Trust Fund.
This fund is a trust account for the purposes of section 85 of .
the Audit Act 1989 - sub~clause (2).

Clause 34:

Sub-clause (1) provides that the moneys to be paid into the Fund
include the proceeds of confiscated assets; money derived from
the enforcement in the Territory of an interstate forfeiture
order registered for enforcement in the Territory. Under an
agreement between the Commonwealth, State and Territory
Attorney-General’s the proceeds resulting from the forfeiture of
Property are to be retained Ey E?Q 2grisdiction in which the
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forfeiture.occurs; the Territory’s share, under the equitable
sharing program of proceeds resulting from a breach of the
criminal law of the Commonwealth, a State or another Territory.
Sub-clause (2) requires the moneys to be dealt with in
icco:dance with clause 37. Sub~clause (3) prqvides_that
payments to the Ttust‘Fund are taken to constitute a payment to
the Territory.

-Clause 35:

This clause provides for payments out of the Trust Fund; Those
funds which are identified as ’‘suspended funds’ will be -

distributed for:

. payments to the States or Commonwealth under equitable

sharing arrangements;

in payment for the annual management fee for the Trust
Fund. The regulations will make provisibn for the
deduction of a management fee which will cover the
administrative costs associated with the management of
the Trust Fund; and

. in payment of any amounts that are orderedAto be paid by
the Territory in compensation for third party interests.

Apart from those payments, other money which is identified as
distributable funds as defined will be available for payment
under Section 36 or for reimbursement of a Government Business
Enterprise under subparagraph 35 (1) (b) (i).

Clause 36

Clause 36 makes provision for the distribution of money for the

following purposes:
. law enforcement and other criminal justice activities;
. crime prevention;

- 22 -
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s dgug prevention, education or rehabilitation;

: . victims of crime assistance and compensation; and

. oéherwise asfprescribed in the regulations.

. Clause 37:

This clause provides that the Public Trustee shall pgrio¢ica;ly,t'

and at least -once every six months, determine whether the amoﬁntiﬁ

of suspended funds in the Trust Fund is sufficient  for the . .
requirements of paragraph 35(1) (a).

Under subsections 37(2) and (3) the Public Trustee will be able

to identify further funds as 'suspended funds’ in the case of a

deficienéy or to declare that surplus ’suspended funds’ are to

identified as ‘distributable funds’ and to be available for

distribution under paragraph 35(1) (b).

Clause 38:

This clause sets out an exhaustive list of the circumstances in

which searches of persons or searches of land or premises may be

conducted and tainted property seized. Sub-clause (1) sets out

the circumstances in which a police officer may search a person.
Sub-clause (2) sets out the circumstances in which a police

officer may enter upon land, or premises to search for and seize

tainted property. Sub~clause (3) enables a police officer who
conducts a lawful search of the person to also search the

clothing being worn by the person and any property in, or

apparently in, the person’s immediate control. Sub-clause (4)

precludes body cavity searches pursuant to these provisions.

Clause 39:

This clause deals with procedures for obtaining search warrants.
Sub-clause (1) enables a police officer who has reasonable
grounds for suspecting that thegg is‘tainted property of a

Authorised by the ACT Parliamentary Counsel-also accessible at www.legislation.act.gov.au

DM G 8 2



specified kind on a person, in the clothing being worn by a
person, or in any property in a person’s immediate control to
lay an information on ocath setting out those grounds before a
magistrate and to apply for the issue of a warrant to search the

person.

Sub-clause (2) enables a magistrate to issue a warrant
authorising a police officer to search a person for specified

. tainted property and to seize that property if it is found in
‘the course of the search. Sub-clauses (3) and (4) make similar
provision for the application and issue of a warrant to search

premises or land.

Sub-clauses (5) and (6) preclude a magistrate from issuing a
warrant unless all further information he or she requires has
been furnished to him or her concerning the grounds on which the
warrant is being sought and the magistrate is satisfied that
there are reasonable grounds for issuing the warrant. Where a
warrant is sought before charges have been laid the Magistrate
must also be satisfied that an information will be laid within

48 hours.

Sub~clause (7) requires a warrant issued uhder either sub-
clauses (2) .or (4) to state the purpose for which it is issued
(including a reférence to the nature of the offence in respect
of which the property, the subject of the warrant, is tainted
property), a description of the type of property authorised to
be seized and the time at which the warrant ceasés to have
effect. Sub-clause (8) requires a warrant issued under sub-
clause (4) to specify the times during which entry is

authorised.

Sub—-clause (9) allows a police officer to seize anything found,
in the course of searching for tainted property, which the
police officer believes on reasonable grounds to be tainted
property in relation to that offence but not of the kind
specified in the warrant or tainted property in relation to
another indictable offence or which may afford evidence of an
offence and which it is necessag% to seize to prevent its
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- Concealment, loss or destruction, or its continued use in
committing, continuing or :epeating that offence or the other

e

Off.n;.- B L i R ,

sub-clause (10) provxdes that a polzce officer, acting in f' '_
. accordance with a warrant, may remove or requxre a person to
" remove any of the clothxng_of the person if the removal is
necessary and reasonable for the effective search of the person.

Sub-clause (11) requires a person to he searched by a person of

the same sex or a lagally qualified medical practxt;oner.
‘Clause 40:

This clause enables a polxce officer, who consxde:s xt necessary
to do so because of the urgency of the clrcumstances, to. make an
application for a search warrant by telephone. However, sub-
© clause (2) requires the officer to prepare an information before
making the application although it may be sworn subsequently.

Sub-clauses (3) and (4) provide the procedure to be followed by
the magistrate. Where such an application is made and granted,
a form of warrant completed by the pelice‘officer is, if it is
in accordance with the terms of the warrant made out and signed
by the magistrate, authority for any search, entry ox seizure
authorised by a magistrate’s warrant - sub-clauses (6) and'(7).
. The police officer is required to promptly forward to the

maqistfate the form of warrant prepared by him and the relevant ° :

sworn information - sub-clause (5).

Sub-clause (8) provides that unless the warrant signed by the
magistrate is produced in proceedings the court shall assume,
unless the contrary is proved, that the search entry, or seizure
was not authorised by a warrant. Sub-clause (9) requires a
magistrate, as opposed to a justice of the peace, to issue a
telephone search warrant.

- 25 -
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Clause 41:

This clause provides for searches in emergencies. Sub-clause
(1) and (2) authorise a police officer to conduct a ‘search of a
person, land or premises on or in which the po;icé officer
believes on reasonable grounds that tainted property is situated
if the police officer also believes on reasonable grounds that

it is necessary to do so in order to prevent the concealment,

".loss or destruction of the tainted property and the search,

‘entry or seizure is made in circumstances of such seriousness

and urgency as to require and justify immediate search and entry

without a warrant.

Sub-;lausé (3) ensures - that emergency searches are only
conducted where an information has been laid in respect of the
offence in relation to which the property sought is tainted
property. Sub-clause (4) allows a police officer to seize
anything found, in the course of searching for tainted property,
which the police officer believes on reasonableAgrbund: to be
tainted property in relation to that offence but not of the kind
specified in the warrant or tainted property in relation to
another indictable offence or which may afford. evidence of an
offence and which it is necessary to seize to prevent its
concealment, loss or destruction, or its continued use in
committing, continuing or repeating that offence or the other
offence. Sub-clause (5) requires that a search of a person be
carried out by a person of the same sex if it is practicable in

the circumstances for this to do be done.

" Clause 42:

This clause requires the Chief Police Officer to arrange for
seized property to be retained and preserved until it is dealt

with in accordance with another provision of the Act.

Authorised by the ACT Parliamentary Counsel-also accessible at www.legislation.act.gov.au

|
l
!



‘Clause ,'53"..:

. This clau:c deals with the return of seized.property. Sub;...."
’i~clause (1) enables a person to apply for an order that se;zed T
. rupgrty (other than property that may aftord avzdence of. the
) couﬁission of an offence) be’ returned to him Sub-clause (2)

provides that the court may, Lf it is satisfzed that the person

is entitled to possession of the property, that the property is
rot tainted property and also that the defendant has no intarest
in the property; order the responsible custodian- to return the
property. The Chief Police Officer must arrange for the Brder_’

‘to be complied with.

Sub-clause (3) requires the Chief Police Officer to return
property seized before an information had been laid if an
information has not been laid in respect of the relevant offence
within 48 hours of the seizure of that property. Sub-clause (4)
reQuireS the Chief Police Officer to return property 14 days
after seizure unless a forfeiture order has been made in respect
of the property or sub-clguse (5) applies.

Sub-clause (5) provxdes that, where- property has been seized and
a restraining order is made in relation to the property before
the Chief Police Officer is required to return the propexty, the
Chief Police Officer shall deal with the property in accordance .
with the order. If the restraining order directs the Public
Trustee to take custody of the property, the Chief Police
Officer must arrangé for the property to be given‘to the Public
Trustee. If the court makes an order under sub~section (6) the ~
Chief Police Officer may retain the property until it is dealt
with in accordance with another provision of the Act. In any
'other case the Chief Police Officer must return the property.

Sub-clause (6) enables the Chief Police Officer to apply to the

Gourt for permission to retain property which he requires as '
evidence of the commission of the relevant offence or of any

' other offence. Sub-clause (7) provides that a witness cannot be
required to anawer a question or produce documents if the court

is satisfied that the giving_pfzgucg evidence may prejudice the
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investigation or prosecution of a person for an offence. Sub-
clause (8) requires the Chief Police Officer to arrange for the
return of seized property if an application for a restraining
order or a forfeiture order in respect of the property is
refused. Sub-clause (9) requires the Chief Police bffice: to
deal with seized property, which becomes the ‘subject of a '
forfeiture order while it is in his possession, in accordance

with that order.

‘_Clause 44:

This clause deals'ﬁiﬁh the issue of search warrants in a
Territory in relation to property which is tainted property in
respect of an ihterstate indictable offence. Sub-clause (1)
provides that the Division (other than clause 40 which deals
with the return of seized property) applies to the issue of
.Search warrants in a Territory as if a reference to an ‘offence’
included an interstate indictable offence and ‘tainted property’
included property which is tainted in respect of .an interstate

indictable offence.

Sub-clause (2) sets oﬁt special requirements for property which
is seized in relation to an interstate indictable offence. If,
seven'days after the seizure of the property, no one has been
charged with an interstate indictable offence and an application
for a interstate forfeiture order has not been made; or if a
person has been convicted of the interstate indictable offence
but no application for confiscation has been made six months
after the date of conviction; or if a person has been charged
with the interstate indictable cffence and has been discharged
or acquitted, the Commissioner must return the property to the
person from whom it was seized. The Commissioner must also give
effect to an order of the court of the State in which the
offence is being dealt with which directs the return of the
seized property or directs that the person be allowed access to

the property.
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_ClauQe;45:

This clause describes the circumstances in which an applicatto

for a restrainxng order can be made. Sub—clause (1) enablgg tngi~"'

'}DPP to apply for a. restraining order to- the relevant Supreme'

Court provided that a person has been convicted of an indictablef

offence or has been, or is about to be, charged thh such an.
offence. Tha application may seek an order agaxnst speczfied
property of the defendant or of another person, or- against all
of the property of the defendant whether acquired before or
after the making of the order, or against all of the property of
the defendant, other than specified property, whether ecquired
before or after the makxng of the order.' : g

Sub-clause (2) gives the court a discretion.tc direct that the
property, or a specified part of the property, not be disposed
of or otherwise dealt with by any person except in accordance
with the order and, if the circumstances so require, direct the
Public Trustee to take custody of the property or a specified
part of the property. '

. Sub-clauses (3) & (4) enable the court to make restraining
orders. subject to conditions. Those conditions may include
provision for meeting, out of the property or a specified part
of the property, the person’s reasonable living expenses and
reasonable business expenses, the person’s reasonable expenses
in defending a criminal charge or a debt incurred in good faxth
by the person where such expenses cannot be met out of

unrestrained property.

Sub-clause (5) empowers the Public Trustee to do anything -
reasonably necessary to preserve property the subject of a
restraining order, including becoming a party to any civil
pProceedings affecting the property, ensuring that the property
is insured, and if the property consists in whole or part of a
business, employing or terminating the employment of persons
employed in the business. Sub-clause (6) empowers the Public
Trustee to exercise the rights attaching to shares, which are
the subject of an order, as if %3 or she were the registered
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holder of the shares. Sub-clause (7) outlines the relationship
betweaen sub-clauses (5) (¢) and (6).

Sub-clause (8) provides that where the DPP has applied for a
restraining order no wi;ness is to be required to answer a
question or produce a document if the court is satisfied that
the answering of the questibn‘or production of the document
would be likely to prejudice the investigation of or prosecution
- of a person for an offence.

Clause 46:

This clause deals with the grounds for making a restraining
order. Sub-clause (1) sets out the circumstances in which a
court is required to make a restraining order in relation to a
serious offence. Sub-clause (2) sets out the circumstances in
which a court is required to make a restraining order in respect
of an ordinary indictable offence unless it is satisfied that it
is not in the public interest to make the order. <Unless the
restraining order is sought after conviction, the court cannot -
“make a restraining order for any offence unless the application
for the order is supported by an affidavit of an AFP member
stating that the member believes that the defendant committed
the offence.and the court is satisfied, having regard to the
matters contained in the affidavit, that there are reasonable
grounds for holding that belief - sub-clause (3). Sub-clause
(4) precludes the court from making a restraining order where a
charge has not been laid in respect of the relevant offence
unless satisfied that a person will be charged within 48 hours
with that offence or a related offence.

Sub-clauses (5) and (6) deal with restraining orders in relation
to ordinary indictable offences where the property sought to be
restrained is property of the defendant. Sub—-clause (5) relates
to an application which seeks a restraining order against
specified property of the defendant whereas sub-clause (6)
relates to an application covering all of the property of that
defendant. 1In either case the restraining order cannot be
granted unless the applicatiep %% sgpported by an affidavit of a
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‘commissioﬁ of the offence or, in the casé*of an'applicatioh
.relatlng to specified property, that the- property is. tainted
5'Propgrty in relation to the offence. The court must: be - :

pember of the AFP stating that the member believes that the

defendant derived a benefit, directly or indirectly, from the

satxstxed, having regard to the matters. coutained in the .
affidavit, that there are reasonable grounds for holdzng that

belxef.

Sub-clauses (7)’& (8) deal with an application which relates tgf
- the reatraining'of specified property of a perscn other than the

defendant. It precludes the court from makzng an order Ln

respect of such property unless the application is supported by -

an affidavit of a member of the AFP stating that the member
believes that property to be tainted property iﬁrrelation to the
offence, that the property is subject to the effective control
of the defendant and that he or she derived a benefit from the
commission of the offence and the court is satisfied that there

are reasonable grounds for holding that belief.

Sub-clause {9) ensures that a court is not precluded from making
a restraining order although there is no risk that the property
will be disposed of or otherwise dealt'with-id a manner that
would defeat the operation of the Act. This questiop'may
influence the conditions which are placed on the restraining

'~ order but should not influence the court in exercising its

discretion to make a restraining order.

Sub-clause (10) empowers the court to refuse to make a
restraining order where the Territory refuses or fails to give
the necessary undertakings in respect of the payment of damages
Oor costs or both in relation to the making and operation of the
order. Sub-clause (l1) enables the DPP to give such
undertakings on behalf of the Territory. Sub-clause (12)
requires an affidavit, made by a police officer for the purposes
of the clause, to set out the grounds on which the officer holds
the stated belief. A

- 31 -
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Clause 47:

Sub~clause (1) requires the DPP to give notice of an application-
for a restraining'o:der to the owner of property which it is
sought to have restrained and to any other person who the Dé?
has reason to believe has an interest in that property. Sub-
clause (2) enables a court to make a restraining order where
notice of the application has not been given, if it is satisfied
that there are circumstances of urgency which require the order
to be made immediately or that it would be contrary to the
interests of justice to give notice to any person of the
application. Such A restraining order is effective for - a
maximum of 14 days. One circumstance in which it may be
necessary to seek a restraining order without notice is where a
restraining order is required in order to arrange the freezing
of property overseas whether by means of the registration of the
Australian order or otherwise. Sub-clause (3) enables the court
at any time before the matter is finally determined, to direct
the DPP to give or publish notice of the application to any

person.
Clause 48:

Sub—-clause (1) enables the court, to extend the operation of a
restraining order made without notice so that it remains in
force as if it had been granted after notice. Sub-clause (2)
applies Clause 46 other than sub—-clause 46(4)) to an extension
of a restraining order in the same way as it applies to the
making of a restraining orxrder. Sub-clauses (3) and (4) requires
the DPP to give notice of an application to extend a restraining

order granted without notice.

Clause 49:

This clause permits a person who claims an interest in property
to appear and to adduce evidence at the hearing of an

application for a restraining order or for the extension of a

restraining order.
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‘clause 50:

sub—clagai.(l) requires the DPP to give ﬁfifﬁen‘noticg-of-ﬁhé'ﬁ:

. making of a restraining order to any peréon"who has an-idtgrQSthf
in property the subject of that order. However, subéglabée 2y .

enables the court to order that the giving of notice in
accordance with sub-clause (1) be delayed for a specified period
'if the court is satisfied that it would be in the interest of -

justice to do so. This is in furtherance of pro#ision; for the -
making of applications for restraining orders without notice to

" enable other law enforcement action to be taken before notice fa

given.
Clauée 51:

Sub-clause (1) enables a court to make additional orders in
relation to property the subject of the restraining order at the
time it makes the restraining order or at any later time. The
Court may vary the restraining order by excluding property from,
or bringing additional property within, the ambit of the order.
The court‘may vary any condition attaching to the restraining
order and may order the examination on.oath of‘the owner or the
defendant, either before the Court or the Registrar, concerning .
the affairs.of any owner or defendant. The court may also make .

an order for the carrying out of any undertaking with respect to -

damages_or costs given by the Territory. The Court may make an
order directing the owner, defendant or director of-a»body

corporate to give a sworn statement setting out such particulars

of the property, or dealings with same, as the court thinks
proper. Where the restraining order has directed the Public
Trustee'to take custody and control of property the court maf‘
make an order regulating the manner in which the Public Trustee
exercises its powers, determining any question relating to that
Property or directing the owner or another person to any act or
thing necessary or convenient to enable the Public Trustee to

comply with the restraining order.
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Sub~-clause (2) provides that the DPP, the respondent, the Public
Trustee, or any other person with the leave of the court, may
lodge an application for an order under sub-section (1). Sub-
clause (3) provides that ancillary orders continue to have
effect if the restraining.order ceases to be force under sub-
clause 61(2) (e) or (qg). ‘

Sub-clause (4).sets out the circumstances in which the
restraining order may be varied to exclude a person’s interest
in property from the ambit of the order. A court is required to
grant an applicatibn to exclude property from the ambit of the
restraining order, where the relevant offence is an ordinary
indictable offence and the applicant is not the defendant and
the restraining order was made by virtue of sub-paragraph
46(7) (2) (ii), if the court is satisfied that the property is not
tainted and a pecuniary penalty order cannot be made against the
defendant and in any other case if the court is satisfied that
the interest is not tainted property. If the applicant is the
defendant the court must grant the order if it is satisgfied that
the property is not tainted and that ho pecuniary penalty order
could be made. Where the applicant is not the defendant and the
restraining order was not made under sub-paragraph 46(8) but the
offence is a serious offence then the Court must be satisfied
that the applicant was not in any way involved in the commission
of the offence. In addition, where the applicant acquired the
interest during, or after, the commission of the offence then
the Court must be satisfied that it was acquired for sufficient
consideration and without knowledge of any circumstances which
would arouse a reasonable suspicion that the property was
tainted property. Pursuant to paragraph (4) (h) the court is
given a general overriding discretion to exclude property from a
restraining order where it is in the public interest to do so
having regard to such matters as financial hardship or other
consequences of failing to exclude the property from the order,
the seriousness of the offence and the likelihood that the

interest will be confiscated.
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ub;éltﬁsé (5) deals with the situation where tha defendant has
peen convictaed, or charged, or is about to. be charged, with a '
. se:ious.cffence, a restraining order has. been made against-
;pzaperty and the defendant seeks to. exclude that property trom
,,’thg operation of the restraining order. rn 'such a- case a court
. may declare that the property- ‘or part of the property is not-
tainted and has been lawfully acquired and is to-be disregarded

for the purposeé of forfeiture under clause 28. The restraining..

order will remain in force in respect of the propérty‘in-crdbr
to preserve it agaxnst the contingency that a pecuniary penalty.
'is made in respect of the property. .

Sub-clauses (6) and (8) provides that where a person-is: examined

following an oxrder under sub-clause (1) and paragraph (1) (e) the
person is not excused from answering a questioh on the grounds
that the answer might tend to incriminate the person or make the
. person liable to a penalty. However, pursuant to sub-clauses
(7). and (9) a statement or disclosure made by the person in
"answer to a question during the course of such an examination
and any . information, document or thing which is obtained as a

" direct, or indirect consequence of making of statement or’™
disclosure is not ‘admissible against the person in criminal
proceedings other then proceedings for giving false testimony’

during the course of that examination.

Sub-clause (10) ensures that statements made during the course
of an examination are admissible in proceedings rdlating to

restraining, forfeiture or pecuniary penalty orders.

- Sub-clause (11) provides that where the DPP has applied to a’
Court for a restraining order, a witness shall not be required
to answer a question or produce a document if the court is
satisfied that to answer or produce may prejudice the

investigation of, or prosecution of a person for, an offence.
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. application to the person affected. Sub-clause (4) sets out the

Clause 52:

Sub-clause (1), provides that where the Public Trustee is to
take custody and control of property and the order makes
provision for meeting a persons reasonable expenses‘in defending
a criminal charge, the Public Trustee may apply for an order
that the expenses be taxed (sub—clause (3)). Sub~clause (2)
requires the Public Trustee. to give written notice of an

timing of the Public Trustee meeting the expenses subject to an
application under sub-clause (1)}

Clause 53:

This clause deals with the discharge of pecuniary penalty orders
by the Public Trustee. Sub-clauses (1) and (2) provide that
where a pecuniary penalty order has been made, and the Public

Trustee has custody and control of property under a relevant

restraining order, the court may include in the pecuniary
penalty or restraining order a direction that the Public Trustee
pay the Territory an amount equal to the pecuniary penalty

amount.

Sub-clauses (3) & (4) provide that in order to facilitate
compliance with a direction under sub-clause (1) the court may
direct the Public Trustee to sell or dispose of property under
his control, and may appoint an officer of the court, or another

person, to execute instruments in the name of a person who has
an interest in the property and to do any thing necessary to
give validity and operation to the deed or instrument. Such
execution has the same force and validity as if the instrument

had been executed by the person who owned the property.
Sub-clause (5) prevents the Public Trustee from dealing with

property to satisfy the pecuniary penalty order until the appeal
period has expired.
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-p:operty the subject of the restraining o:dar as - soon as

where a.dxroction has been made to sell or dispose of property,
sub-clause  (6) directs the Public Trustee .to realise the

pgagticable and to use the proceeds to pay-costs, charges,.

’gxpenses and remuneracion in connection with.tho performanca of

its functions and then to pay . the balance of the money to the -
Trust Fund. . Under sub-clause (7) any excess money held by the -
public Trustee is to be paid to the person:whoae property was
sﬁbj;cﬁ to. the restraining order. Sub—chuse (8)‘prqvidea.that,
to the extent that the Public Trustee pays money to the Trust .
Fund in respect of the person;s liability under a pecuniary ~

ﬁenalty order, the pecuniary penalty order,is.deemedﬁdisgkatqédf'ﬂ"

Sub-clauses (9), (10) and (11) define ’appeal perzod' ‘for the

. purpose of this provision.

Clause 54:

This clause creates a charge over property which is the subject
of both a restraznzng order and a pecuniary penalty order. Sub-.
clause (1) creates a charge over all property the subject of the
restraining order where a restraining order ;s'made and a
pecuniary penalty order is also made. .

Sub-clause (2) provides that the charge created by virtue of
sub-clause (1) ceases to have effect in respect of property once
the. conviction in respect of which the pecuniary éenalty order
was made is quashed; the pecuniary penalty order is discharged
°n appeal; upon payment of the pecuniary penalty amount; upon
the person becoming bankrupt; on the sale or disposition of the
Property by the Public Trustee in accordance with the court
order; on the sale or disposition by the owner of the property
with the consent of the court or the Public Trustee; or if the
restraining order required the Public Trustee to take control of.
the Property. A charge also ceases upon the sale of the '
Property to a purchaser in good faith and for value who had no
Rotice of the charge.

- 37 -
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Under sub-clause (3) a charge is deemed to be subject to every
encumbrance that has come into existence before the charge and
that would have priority by virtue of other legislation. The
charge has priority over all other encumbrances and subject to.
sub-clause (2) is not affected by a change of ownership.

Sub-clause (4) enables the Public Trustee, or the DPP, to
register a charge over property in accordance with laws of the
Territory, or of the Commonwealth, a State or another Territory,
and where a charge is so registered a person seeking to deal
with an interest in the property shall be deemed to have notice
of the charge at the time of the dealing.

Clause 55:

This clause permits the DPP to request that details of a
reséraining order to be registered pursuant to a law of the
Territory or the Commonwealth, a State or another Territory, and
where the restraining order is so registered any person who
subsequently deals with the property shall be deemed to have
notice of the restraining order for the purposes of an offence

of dealing with the property under clause 56.
Clause 56:

This clause creates an offence of knowingly dealing with
property in contravention of a restraining order. The maximum
penalty provided for the offence is a fine of $20,000 or two
years imprisonment, or both, in the case of a natural person or
fine of $100,000 in the case of a body corporate. Sub-clause
(2) enables a court to set aside a disposition of property which
is the subject of the restraining order, in contravention of
that order, if the disposition or dealing is not for sufficient
consideration or not in favour of a person who acted in good
faith. The court may set the dealing or disposition aside
either as from the date of the dealing or disposition or from
the date of the order. If the court makes the latter order, the
court must declare the respective rights of persons who acquired
an interest in the property gprﬁgg or after that dealing.
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‘Tnis«clause sets out - the duties of the Publzc trustee.' Sub—' n-f‘f:'-' %"

clause (1) provides where the Qublic Trustee has been directed
by a court oxder made under clause 53(1) or 53(2) to pay an

amount to the Territory and subsequently receives notice of the
presentatxon of a bankruptcy petition agaxnst the person against
whom the pecuniary penalty order has been made, the Public .
Trustee is to take no further action to sell the property and is
not to pay the Territory any money pursuent to the payment Order R
until the petition has been dealt with by a’ bankruptcy court, =

has been withdrawn or has lapsed.

" Sub-clause (2) provides in similar terms for the situation where

the Public Trustee has notice of a reference to a bankruptcy
court of a debtor’s petition.

~Clauee 58:

Sub-clause (1) provides that where a restraining order has
directed the Public Trustee to take control of all of the
person’s property, and the Public Trustee has so taken custody
and control of the property without notice that another person
claims an interest in that property and the person against whom
the restraining order was made did not have a beneficial ;
interest in that property, the Public Trustee is not personally
liable for any loss or damage arising from having taken custodyv
or control of that property. The Public Trustee is only
personally liable for the cost of proceedings taken by the
pPerson to establish the interest in the property, if a court is
of the opinion that the Public Trustee has been guilty of
Regligence in taking control or custody of the property. Sub-—
Clause (2) makes similar provision with respect to circumstances’
where the Public Trustee takes control of property pursuant to a

restraining order which directs him to take custody and control

of specified property only.
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Sub—clause (3) provides that the Public Trustee is not
personally liable for any rates, land tax, or municipal or other
statutory charges in respect of property which the court has

directed to be taken into custody and control, being costs which.

fall due on or after the date of the order except to the extent
of the rents and profits received by the Public Trustee in
respect of the property on or after the date of the order.

Sub-clause (4) pfovides that where the Public Trustee has been
directed to take custody and control of a business, the Public
Trustee is not personally liable for any payment in respect of
long service leave to which a person becomes entitled after the
date of the order.

Clause 59:

This clause provides that the regulations may make provision for
the costs, charges and expenses and also remuneration of the
Public Trustee in relation to the performance of its functions
under this Act.

Clause 60:

This clause deals with the revocation of restraining orders and
empowers the court, on the application of any person whose
property is the subject of the restraining order, to revoke the
order if the person gives security to the satisfaction of the
court for the payment of any pecuniary penalty order which may
be imposed or gives undertakings satisfactory to the court

concerning the person’s property.
Clause 61:

This clause deals with the time at which a restraining order
ceases to be in force. Sub-clause (1) provides that where a
restraining order has been made in reliance on the proposed
charging of the person with an offence, and the person has not
been charged with the offence, or a related indictable offence,
within 48 hours the restraining4%rdir ceases to be in force.
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Sub-clause (2) deals with the situation where the restraining

order is made following the person’s coavictzon or charging wzth{f

an offence or where the charge has becn laid within the-

.;pqulsito 48 hour per;od ‘after the mak;ng of the rest:axning

order. - In such a case the reatra;n;ng order ceases’ to be. in

- force if the charge is withdrawn and the person is not charged

with a related indictable offence. If the person is acquitted

_ and the persoﬁ is not charged with a related indictable offence
by the time of the acquittal the restraining order ceases at the

time of the acquittal. If a confiscation order that is a

-

pecuniary pehalty order is made, the restraining order ceases-to: -

be in force when that order is satisfiéd, .or ceases tq‘bQVinﬁf”
force, provided no application for a confiscation order has
gtill to be determined and no other confiscation order.remains
in force. A Eestraining order ceases to be in force in so far
as it relates to property forfeited under clause 19 or 28 at the
time of forfeiture. A restraining order ceases to be in force
when an application for a confiscation order is refused if at
that time no other application for a confiscation order has
still to be determined and no other confiscation order in
respect'of that offence remains in force. Where an application
is made for an extension of the pgriéd during which the
restraining-order is to remain in force and the application is
refused, then the restraining order ceases to be in force at the
end of the relevant period or when it would otherwise cease to
be in- force. Where the application for an extension of the
period of the restraining order is granted, the restraining
order ceases to be in force at such time, or on the occurrence
of such an event as is specified by the court. 1In any other
case the restraining order ceases to be in force at the

expiration of the relevant period as defined.

Sub-clause (3) enables the DPP to apply for, and the court to
grant, an extension of the period during which the restraining
order is to remain in force if it is satisfied that a forfeiture
order may still be made in respect of property, or that the
Property may be needed to satisfy a pecuniary penalty order.
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Sub-clause (4) requires the DPP to give written notice of an
application for an extenaion of the duration of a restraining
order. Sub-clause (5) enables a court to make whatever orders
are necessary to appropriately deal with the situation where a’
restraining order had been made in respect of property and -
subsequently both a forfeiture order and a pecuniary penalty

order are made.

Sub-clause (6) defines the relevant period in relation to a
restraining order. Sub-—-clause (7) defines extend for this

clause.
Clause 62:

Sub-clause (1) requires a person who makes an application for a
further order in respect of the restraining order pursuant to
section 51 to give notice of the application to each other
persoﬁ who would be entitled to make such an application.

Sub—~clause (2) requires a person who makes an application for a
revocation of a restraining order to give notice of the

application to the DPP and to the Public Trustee if it hag been
direcfed to take control or custody of any of the property the .

subject of the order.
Clause 63:

This clause defines ‘indictable offence’ for the purposes of

this Part.
Clause 64:

This clause deals with the procedure for the making and granting
of applications for production orders. Sub-clause (1) provides
where a police officer has reasonable grounds for suspecting
that a person has been convicted of an indictable offence, or
has committed an indictable offence, and that any person may
have possession or control of a property tracking document, or

documents, in relation to that %gfence, the police officer may
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igy béféra a judge of the relevant Supreme Court an information
on oath-setting out those grounds and apply for a product;on ;
ordere - “Sub~clause (2) enables a court: 'td’ treat a document ‘A A
‘.property trackzng document:. if the pol;ce officer has statod that
~ he believes on. .reasonable grounds, if the otfence is an- ordinary
indictable offence, ‘that the alleged oftender derived a benefit
from the offence; that specified property is under the alleged
. offender’s effective control and that a specified document is
relevant to identifying, locating ozxr quﬁntifying that property.
The belief that the person derived a benefit is not required in
the case of a serious offence. In determining whether to treat .

a document as a property tracking document: under sub—clause (2)
the court may have regard to the matters referred to in sub-~-
clause 10(2)-

Sub-clause (4) enables a judge to make a production order
directing the person to produce, to a police officer, any
property tracking documents in his or her possession or control,
or directing the person to make such documents available to the
police'officer.for inspection.

Sub~clause (S) precludes the judge from making a production
order unless such information as the judge requires concerning
the grounds-on which the order is sought have been provided and
the judge is satisfied that there are reasonable grounds for
making the order.

Sub-~clause (7) requires an ofder directing a person to produce .
documents to specify the time and place at which the documents
are to be produced. Sub—clause (8) makes similar provision in o
relation to an order directing documents to be made available

for inspection.

Sub-clause (5) prohibits an order to produce being made in
respect of bankers’ books. ‘

Sub-clause (9) enables a poiice officer, pursuant to a direction

to produce documents, to inspect the documents, take extracts
and make copies of the documentisand to retain the document if,
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.and for so long as, retention of the document is necessary for
the purposes of the Act. Under sub-clause (10) if the order
directs that a document be made available to a police officer,
the police officer may inspect the documents, take extracts

there from and make copies of the documents.

Sub-clause (l1l) requires a poliée officer whe has retained
documents pursuant to a production order to provide a person
upon request with a copy of the document certified by the police

officer to be a true copy of the document.

Sub-clause (12) provides that it is not an excuse for failing to
provide, or to make available, a document as required by a
production order, on .the ground that the production or making
available of the document may tend to incriminate the person or
make him or her liable to a penalty or constitute a breach of an
obligation not to disclose the existence or contents of the

document .

Sub-clause (13) provides that any document produced shall not be
evidenced in criminal proceedings except for the offence of
failing to produce a document. Sub-clause (14) excludes
proceedings on an application for a restraining order, a

forfeiture order or a pecuniary penalty order from the scope of

sub—~clause (13).

Sub~clause (15) defines the term ‘bankers’ books’.

Clause 65:

This clause provides that where a production order has been
made, directing a person to produce documents to a police
officer, and the court is satisfied that these documents are
essential to the business activities of the person to whom the
order is directed, the court may, upon application by the

person, vary the order to require the person to make such
documents available for inspection by a police officer.

- 44 -

Authorised by the ACT Parliamentary Counsel-also accessible at www.legislation.act.gov.au




clgu;o 66:
vbrhis clause creates offences in relation to breaches of
p:oduction orders. Sub—clause (1) provides that where a-

'ﬂfppoduction order has been made . and thg person to. -whom it . is

directed contravenes the order without reasonable oxcuse then
the person is guilty of ah offence.’ ‘The person also commits an
offence if, in purported ‘compliance with the order, he-or she

- produces or makes available a document known to the person to be
false and misleading in a2 material particular without  indicating
. to the police officer that it is false and misloading'and»tho'
respect in .which the document is so false and misleading, and"
_does not provide correct information to the officer if the-"l”
person is in possession of, or can reasonably acquire the
correct information. Sub-clausge (2) provides a. penalty of
$20,000 or 2 years imp:isonment, or both,'for a natural person
convicted of a breach of sub—cléuse (1) and a fine of $100,000
where the offender is a body corporate. ' »

Clause 67:

Thié’ciaose'makes proviSions for entry search and seizure as an
alternative, or in addition to, production orders. The clause
enables a police officer to enter and search land or premises
for a property tracking document with the consent. of the
occupier of the land or premises or pursuant to a search warrant
issued for that purpose. It also enables a police officer to
seize any document found in the course of such é search which .
the police officer believeo on reasconable grounds to be a
property tracking document.

Clause 68:

This clause makes provision for the application for and issue of
Search warrants. Sub-clause (1) enables a police officer to lay
information before a Judge of the relevant Supreme Court and
apply for a search warrant where the police officer has
Teasonable grounds for suspecting that a person has been
convicted of, or has committso,4%n indictable offence and that
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there may be, upon land or premises, documents of a particular
kind which are property tracking documents.

Sub-clause (2) enable; a dudge to treat a document as a property
tracking document if the police officer has stated that he
believes on reasonable grounds and if the offence is an ordinary
indictable offence, that the alieged offender derived a benefit
from the offence; that specified property is under the alleged
offender’s effective control and that a document is relevant to
identifying, locating or quantifying that property. In the case
of serious offences the need for a belief that the person
derived a benefit is removed. In determining whether to treat a
document as a property tracking document under sub-clause (2)
the Judge mayihave regard to the matters referred to in sub-
clause 10(2).

Sub-clause (4) enables a Judge to issue a search warrant to a
police officer authorising the police officer whether or not
named in the warrant, to enter and search the land and premises
and to seize documents found in the course of the search that
are documents that the police officer believes on reasonable

grounds to be documents referred to in the warrant.

Sub-clause (5) requires a Judge to be satisfied before issuing a
search warrant that it would not be more appropriate for the
matters to be dealt with by way of a production order. The
Judge must be satisfied that the documents concerned are not
capable of being identified or described with sufficient
particularity for the purpose of obtaining a produétion order,
or that a production order has not been or is unlikely to be
complied with, or that the investigation would be severely
prejudiced if the matter were to proceed by way of production
order rather than search warrant. Sub-clause (6) requires the
Judge to be further satisfied that there are reasonable grounds
for issuing the warrant and that all information required by him

or her has been supplied to support the application.
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Sub;clause (7) requires that a search warrant issued under this

provxsion is to contain a statement of the purpose for which tho_

warraat is issued, including a reference’ %o the indictable ‘-
£fence which it is believed to have been’ committodp whether
gntry is authorzsed at any time or at a specxtied time,f

- description of the ‘property whzch may be seized under the
warrant and the date on which the warrant expires. Sub-clause
(8) deems a warrant issued under these provision to authorise
the seizure of a document or thing found in theﬂcqurse of a-
search conducted in accordance with the warrant if the police.
officer believes on reasonable grounds that the document is a-
p:opqrty tracking document relating to the- offence but not of
the kind specified in the warrant; a property track;ng'document
teléting to another offqnce; or something which will afford
evidence of the commission.of an offence and also that it is
necessary to seize the document or thing to prevent it being

" concealed, lost or destroyed.
Clause 69:

This clause.creates a new mechanism whereby a law enforcement
'aqency can gain information quickly'ébout-mévements of funds in
ralation to bank accounts operated by particular persons. This
information is likely to be particularly valuable in tracing
wovements of funds for purposes of proceeds of crime

proceedings, in assisting in the investigation of money

laundering offences and in alerting police of imminent action in :

relation to an offence that is about to be committed.
Information gained through this provision will be particularly
useful in relation to drug related offences.

Sub-clauses (1), (2) & (3) enable a Judgé of the Supreme Court
to grant a monitoring order directing a financial institution to
give information obtained by the institution to the Australian
Federal Police about every transaction conducted through
accounts held by a particular person, or particular persons,
_Hith the financial institution during the period.specified in
the order, being a period of less than three months.

- 47 -
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Sub-clause (4) requires a Judge to be satisfied that there are
reasonable grounds for suspecting that the person, in respect of
whose accounts the information is sought, has committed, or is “u
about to commit, an indictable offence that is a serious
offénCe, as defined for the purposes of this'legislation,'or
that the person was involved in the commission, or is about to
be involved in the commission, of an indictable offence that is
a serious offence, or that the person has benefited, or is about
to benefit, directly or indirectly from the commission of an

indictable offence that is a serious offence.

Sub-clause (S) requires the monitoring order to state the name
or names in which the account is, or the accounts are, believed
to be held, the class or classes of the information that is

required to be given and the manner in which it is to be given.

Sub-clause (6) protects a financial institution which is or has
been, the subject of a monitoring order from committing a money
laundering offence by providing that the existence of the
monitoring order is to be disregarded for the purposes of the
application of clauses 74 and 75. The monitoring order cannot
therefore be considered to give rise to knowledge or
circumstances in which one ought to have known that property

involved in.a transaction is proceeds of crime.

Sub—-clause (7) creates an offence of knowingly contravening a
monitoring order or providing false or misleading information in
purported compliance with such an order. The maximum penalty
prescribed for the offence is a fine of $100,000. Sub-clause
(8) extends the reference to transactions conducted through an
account to cover the making of a fixed term deposit and dealihgs

with such a deposit.

Clause 70:

Sub-clause (1) prevents the disclosure of the existence or
operation of a monitoring order other than to a police officer,
to officers or agents of the institution to ensure compliance

with the order or to a barristeieor solicitor to obtain legal
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advice or representation in relation to the order.

sub-claﬁ;C (2) prevents persons. to whoizihﬁorﬁation‘is'laﬁfulijf*

.cpmquhicated;unds; sub-clause (1). from further com@nnic#ting.n S Q?f

that information other than to a person rgfertedftélinliubdw_
clause (1) and for the purpose of the performance of the
person’s duties, ensuring compliance with the order or obtaining
or giving legél advice or representation in relation to the
order. ‘Sub-clauses (3) and (4) set out'police'qffice:s'rights
in regard to disclosing monitoring orders in legal and court .

proceedings. |

Sub~clause (5) provides that the maximum penalty for breaches of
sub-clauses (1) and (2) is a fine of $20,000 or imprisonment for
2 years or bdth for a natural person or a fine of $100,000 for a
corporation. Sub-clause (6) is definitional.

Clause 71:
This clause is definitional. : .
Clause 72:

This clause- provides for retention by financial institutions of
customer generated financial transaction documents. It requires
a financial institution to retain essential customer generated
financial documents for the minimum period applicable to that
type of document. A financi#l institution may retain a copy of.
a customer generated financial transaction document not classed
as essential and a copy of any document required to reconstruct
a transaction, in lieu of the original. The clause does nét
cover documents relating to certain transactions involving less
‘than $200 or any higher prescribed amount. The clause also
‘makes provisions generally for the retention and storage of
originals and copies of documents pursued to the clause.

A financial institution which contravenes a provision of this
clause is liable to be penalised by a fine not exceeding
$10, 000. '

- 49 -
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Clause 73:

This clause provides that, where a financial institution is
required to release a document which it would be regquired to
retain under clause 72, the financial institution must retain a
complete copy of thgt:document'and maintain a register of all

documents so released.

The maximum penalty prescribed for a breach of this provision is
a fine of $10,000. ' ‘

Clause 74:

Clause 74 creates an offence of laundering money or other
property that'is-the~proceeds of crime. Sub-clause (1) defines
a ‘transaction’. ‘Sub-clause (2) makes it an offence punishable
by a fine of $100,000 or imprisonment for 10 years or both for a
natural person who engages in money laundering or a fine of

$500,000 for a body corporate that engages in- money laundering.

Sub-clausge (3) states that a person engages in.money laundering
if and only if the person engages either directly or indirectly
in a transaction that involves money or other prbperty that is
proceeds of crime, or the person receives, possesses, conceals,
disposes of or brings into the Territory any money or other
property that is proceeds of crime and the person knows or ought
reasonably to know that the money or property is proceeds from
some form of unlawful activity. The offence in respect of which
money ©or property is prbceeds can be committed before the
commencement of the Act provided the transaction constituting

the laundering occurs subsequently.

Clause 75:

This section creates a less serious money laundering offence
which is committed by a person who receives, possesses,

conceals, disposes of, or brings into the Territory, any money
or property that may'teasonablysge suspected of being proceeds
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7 :,fiao of $50,000 for a body corpcrate.H'Sub—clause (2)- statzsmw-

.sub—clause 1) - if he or. she satxsfies the court: that ‘he -or she’

. ‘f\cfime. That offence is punishable by a fine of $10,000 or o
imprisonment for two years or both for a natural person or &_J*

.vthat a person is not guilty of a money laundering offence. under~'

. had no reasonable grounds for suspectlng that the prope:ty the
" subject of the charge was proceeds of an unlawful activity.

Clause 763

This clause creates an offence of organised fraud, the pr;nciple
i purpose of which is to bring into operation the prov1sxon fo:
statutory forfeiture. Sub-clause (1) proh;blts.avpgrson from B
‘engaging in organised fraud and makes the offence punishable by
a maximum.penalty of a fine of $150,000 or imprisonment for a

period of 15 years or both for a natural person or a fine of

$750,000 for a body corporate.

Sub-clause (2) provides that a person has engaged in organised
fraud if, and only if, the person engages in acts or omissions
that would constitute three or more public fraud offences from

which the person derives substantial benefit.

Sub+-clause (3) enables an alternative verdict to be given

' wherever the jury is not satisfied that the person is guilty of
the offence of engaging in organised fraud but is satisfied that
the person is guilty of one or more of the public fraud

offences.

Sub-clause (4) defines public fraud offence. The organised
fraud offence is not directed at persons who commit a number of
small rates frauds from which they gain a relatively small
monetary benefit. Rather, it is directed at persons who
organise their affairs in such a way as to significantly defraud
the revenue through unlawful activity amounting to fraud. The
expression substantial benefit has been left undefined as the
monetary amount involved in the fraud should not be taken as the
determinant of guilt but should be considered together with the
degree of planning, qrganisagiogi a§§ persistent unlawful
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conduct in assessing culpabiiity.
Clause 77:

This clause enables a_number of offences which aré'expréssed_by
the sub-section (1) to be indictable offences to be dealt with
summarily by consent, and prescribes lesser penalties upon

summary convictions of such offences.

Sub-clause (1) states that an offence against section
56,66,70,74,75,76 or 90 is an indictable offence.

Clause 78:

Sub-clause (1) is an evidentiary provision which imputes to a
body corporate the sgstate of mind of its directors, servants or
agents, in circumstances where it is necessary to establish the

body corporate’s state of mind for the purposes of the. Act.

Sub-clause (2) deems conduct engaged in on behalf of a body
corporate by a director, servant or agent acting within the
scope of his or her actual or apparent authority or by any other
person at the direction, or with the consent or agreement of a
director, servant or agent given within the scope of his or her
actual or apparent authority to also have been engaged in by the

body corporate.

Sub-clauses (3) and (4) are similar evidentiary .provisions in

relation to persons other than bodies corporate.
Sub-clause (5) provides that the ‘state of mind’ of a person
refers to the knowledge, intention, opinion, belief or purposg

of the person and that person‘s reasons for those states of

mind. Sub-clause (6) is definitional.

- 852 -

Authorised by the ACT Parliamentary Counsel-also accessible at www.legislation.act gov.au



AN BV N

Clause 79:

This clause deals with the registratzon in the Territory of a,

zestraining order made xnterstate which’ is expressed to apply=t¢*“
f-propg:ty in the Territory. : : '

sub—clause (1) permits the registtatxon in the Suprems COurt of

the Territory of a copy of a restraining order, sealed by- the

" court, which was granted interstate andfia'exptessed to apply to

specified property, or all of the property of the spegified'
person, or all property (other than specified pfoperty) of a-.
specified perbon, which is located in the Territory.. .

Under sub-clause (2) any amendments or wvariations m;de.to the
interstate restraining order, whether before. or after the
restraining order has been.registered in the.Territory, may be
registered in the same way as the original order but do not take
effect until they are registered.

Sub-clause (3) permits registration of an interstate restraining
order to be refused where the order is not capable of being

enforced in the Territory upon its registration.

Sub~clause (4) provides that the registration be affected in
accordance with the Rules of the Supreme Court.

Clause 80:

Sub-clause (1) states that an interstate restraining order shall

be enforced in the same manner, once registered, as a
restraining order which has been granted under section 45 of the
Act.

Sub-clause (2) provides that the Act, except for certain
Specified sections, applies to an interstate restraining order
which has been registered in the Territory in the same way as it
would apply to a restraining order made under section 45.

- 53 -
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Clause 81:

This clause provides that an interstate restraining order which
has been registered in the Territory under the Act ceases to be
in force in the Territory if it ceases to be in force in the
State in which it was made, or registration of the order is
cancelled under thevgct.

. Clause 82:

This clause provides for the cancellation of registration of an
interstateﬂrestraining order in the Territory. Under sub-clause
(1) the Supreme Court of tﬁe Territory may cancel the ;
registration of an interstate restraining order which has been
registered bj'the court if the registration was improperly
obtained, if the court has not been notified of amendments,
variations, ancillary orders or directions made by the court in

respect of the restraining order.

Sub~-clause (2) permits the Supreme Court to cancel registration
of an interstate restraining order to the extent that the order

is not capable of.enforcement in the Territory.
Clause 83:

Sub-clause (1) provides that if an interstate pecuniary penalty
order is made and an interstate restraining order is made and
registered before or after the interstate pecuniary penalty
order is registered in a Territory then upon registration of the
later of the two orders a charge is created on the property to
secure‘payment due under the interstate pecuniary penalty order.

Sub~clause (2) provides that the charge will cease to have
effect upon the quashing of the conviction on which the
interstate pecuniary penalty order relies; on discharge of the:
interstate pecuniary order; upon payment of the amount due under
the interstate pecuniary penalty order; upon the convicted
person becoming bankrupt; upon sale or other disposition of the
property under a court orderL o§4wiEp consent of the court or a
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person directed by the court to take control of the property; or
upon the sale of the property to a purchaser in good :azth for .
valuo-who, at the time of purchase,’ has 5o - notxce of the- chargah -

whichever first occurs. - . K . ‘ ;,\~ﬂ1-v1,.u.f

Under sub—clause'(3)'a chargeiis deemed to belsubject to every'
encumbrance that has come into existence betoté the charge and.
. that would have priority by virtue of other legislation. The

. charge has priority over all other encumbrances and subject to’
sub-clause (2) is not affected by a change of ownership.’

Sub-clause (4) allows the Public Trustee or the DPP to .register.
a charge where the laws of the Territory, Commonwea;th’or a

State or Territory provide for the registration of title to, or
charges over, property. Where a charge has beeh registered a
purchaser acquiring the property after registration shall be

deemed to have notice of the charge.
Clause 84:

This clause provides that when an interstate restraining order
is registered in the Territory and it directs a State or
Territory Official to take control of property the Public
Trustee may enter into an agreement with the State or Territory
Official and thereby exercise the same powers that the Official
would have been able to exercise if the property were in the’

State or Territory.
Clause 85:

This clause deals with the registration of interstate forfeiture
orders and is in similar terms to clause 79 which provides for

"the registration of interstate restraining orders.

Clause 86:

This clause provides that an interstate forfeiture order which

has been registered in the Territory may be enforced in the

Territory as if it were a forfeé%ure order made under the Act
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from the time of its registration.

The provisions of the Act as they affect forfeiture orders made
under clause 19, eXcgpt clauses 21, 22 and 92, 'shall apply to
inﬁerstate forfeiture orders. . '

Clause 87:

This clause provides for the cessation of an interstate
forfeiture order in the Territory. An interstate forfeiture
order ceases to be registered under the Act if the order ceases
to be in force in the State or Territory in which it was made,

or the registration is cancelled under the Act.

Clause 88:

This deals with the cancellation of registration of forfeiture
orders under the Act and is in similar terms to clause 82 which
deals with the cancellation of registration of interstate

restraining orders.
Clause 89:

This clause provides for the interim registration of facsimile
copies of interstate restraining and forfeiture orders and
amendments:tc such orders. Sub-clause (1) provides that a
facsimile copy of a sealed copy of an interstate restraining or

 forfeiture order or a sealed copy of any amendments to such an

order is to be treated for the purposes of the Act in the same
manner as a sealed copy, provided the facsimile is itself
certified in accordance with the Rules of the Supreme Court.

Sub-clause (2) provides that registration of the facsimile
ceases to have effect five days after the date of registration

unless a sealed copy, which is not a facsimile, has been

registered by that time.
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sub-clauee (3) provides that where a non~facsimile copy is
:egistored during the five day period the date of registratzon
is tak.n to be the date on wh;ch the facsim;le ‘was registered.

-Ciausc 9Q:

This clause creates an offence in respect of dealing in
 forfeited property. A person is guilty of an offence under this

clause if the person knows that a forfeiture order has beéen made

in respect of property which is registrable property, the

~ forfeiture order has not been discharged and the person dzsposes -

of or otherwise deals with the property before the Terrxtory
interest has been registered on the appropriate register. A
maximum penalty of $20,000 or imprisonment for 2 years of both
for a natural person or $100,000 for a body cbrporate is
prescribed for a breach of this clause.

Clause 91:

This clause provides that any question of fact other then one
dealt with under section 17 is to be decided on the balance of

probabxlltxes.

Clause 92:

This clause deals with appeals.

Clause 93:

This clause provides for the awarding of costs to innocent
persons who have successfully prevented a forfeiture order or
restraining order being made against the property of the person

or had their property excluded from a forfeiture order or

restraining order.
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Clause 94:

Sub-clause (1) provides that the Public Trustee is indemnified . .
by the Territory against any personal liability for any act done .
or -omitted to be doﬁé; or purported exercise, of ﬁis or her X
povwers and duties under this Act. Sub~clause (2) precludés sub-
clause (1) from affecting the Trustee’s right to personal
liability indemnification. Sub-clause (3) outlines the
‘Territofy’s right of reimbﬁrsement for payments of indemnity.

Clause 95:

This clause provides that the Act does not limit or restrict the
operation of any other forfeiture law in force in the Territory
or the remedies avaiiablé to the Territory apart from the Act,
for the enforcement of its rights and the protection of its
interests.

Clause 96:

This clause contains the regulation making power.
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