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ASSOCIATIONS INCORPORATION BILL 1991
1. This Bill brings A.CT. legislation in the area of incorporation of voluntary
organisations up to date with developments both in companies law and associations
incorporation law in other jurisdictions. This is achieved by repealing the
Associations Incorporation Act 1953 and replacing it with a new Act with the same
title.
2. Under the Associations Incorporation Act 1953, incorporation was available to
non-profit associations formed or carried on for particular purposes. The types of
associations formed in the community today are more varied and broader in
purpose than they were in 1953 when that Act was made. Accordingly there is a
need for incorporation to be available as a right to a wider range of non-profit
making associations.
3. The Bill makes substantial changes in the management and accounting
requirements while at the same time giving scope for broader operations of
incorporated associations. It will:
•Provide a simple and inexpensive method of incorporation for nonprofit organisations and other organisations approved by the
Minister.
•Abolish the requirement for an association to advertise its intention
to incorporate and the right of appeal to the Supreme Court by any
person opposing incorporation; and
• Abolish the requirement for an association to carry on activities in
the A.C.T. to be eligible for incorporation.
• Limit the Registrar's present discretion to refuse to issue a certificate
of incorporation.
•Allow an association to adopt prescribed model rules, while
retaining the right to keep or formulate its own rules (provided they
comply with the requirements of Clause 32).
•Permit and facilitate the amalgamation of incorporated associations.
•Permit an incorporated association to become a company.
• Facilitate the settlement of disputes between an incorporated
association and its members, or between its members, and to vest
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jurisdiction in the A.C.T. Supreme Court and Magistrates Court in
relation to certain rights of members of incorporated associations.
•Give a right of appeal to the A.C.T. Administrative Appeals Tribunal
from decisions of the Registrar.
•Set in place a framework for the organisation and management of j
incorporated associations.
•Require an incorporated association to keep accounting records,
appoint an auditor, and hold annual general meetings.
•Require an incorporated association to disclose its annual accounts
to its members and to the public
•Require an incorporated association to publicly identify the persons
responsible for its management.
•Raise the level of sanctions and provide new offences for
misconduct concerning incorporated associations, and to facilitate the
investigation of any such misconduct.
•Largely abolish the doctrine of ultra vires, thus enabling an
incorporated association to have the powers of a natural person while
remaining subject to its stated objects as between itself and its
members.
•Provide some protection for promoters of associations in connection
with pre-incorporation contracts.
•Prohibit an incorporated association from inviting persons, other
than its members or prospective members, to invest in the
association, except with the approval of the Registrar.
•Permit and facilitate the winding up of incorporated associations and
the cancellation of defunct associations.

Financial Aspects
This Bill will have no financial effects.
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PART I-PRELIMINARY
Part I (Clauses 1 to 4) deals with various preliminary matters.
Clause 1: Short Title
The Act may be cited as the "Associations Incorporation Act 1990".
Clause 2; Commencement
The Bill, apart from clauses 1 and 2 (which will commence upon the enactment of
the Act), will commence on a date to be fixed by the Minister. A further provision
will indicate that if the date is not fixed within six months of enactment, the Act
will commence automatically.
Clause 3: Interpretation
Clause 3 deals with various matters of interpretation and definition. Many of the
definitions are based on corresponding definitions in the Corporations Law.
Some of the more significant definitions are noted here:
•
"accounting records" and "books" are defined for the
purposes of accounts and audit provisions (Clauses 71 and 79)
and investigation provisions (Clauses 98 to 104).
•
"banker's books" and "banking corporation" are defined
for the purposes of investigation provisions (Clauses 98 to 104).
•
'legal practitioner" is defined for the purpose of Clause
103 in relation to the rights and obligations of a legal
practitioner where a requirement is made of him or her to
produce a book or make a statement to an authorised officer of
the Registrar.
•
"officer" is defined in relation to an incorporated
association.
Clause 4: Trade or pecuniary gain - interpretation
An association that trades or obtains pecuniary gain for its members, or is formed
for one of those purposes;
•
will be ineligible for incorporation (Clause 14(2)), except
where the Minister administering the Act declares it, or the
class of associations to which it belongs, to be eligible for
incorporation under Clause 15(1);
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•
will commit an offence (Clause 108) and committee
members responsible may be personally liable for its debts
(Clause 109); and
S * : - ' -'• -

may be wound up by die Court (Clause 89(e)).
I, -vV-" • '•' •
•y^v ,,•••

"Certain activities will be excluded from the determination of whether an association
is formed or carried on with the object of trading or obtaining pecuniary gain for its
members (Qause 4). Generally speaking, an association whose tradmg activities are
not significant and are ancillary to its main objects or which provides certain
benefits for its members, will not be excluded from the right to be incorporated.
In particular, activities of associations excluded from the 'pecuniary gain' test
include;
•
obtaining pecuniary gain for members where the gain is
not divided among the members (Qause 4(a));
•
dealing in goods or services where such dealing is
ancillary to the principal object of the association. Where such
dealing is not done with members of the association, the
transactions must be insubstantial or be in relation to certain
activities run by the associations (Qause 4(b));
•

the operations of certain trade associations (Qause 4(c));

•
providing certain facilities for the use of the association's
members (Clause 4(d) and (e));
•
making bona fide payments to a member for goods and
services supplied by the member (Clause 4(f)); and
•
conducting contests for trophies and prizes where they are
related to the objects of the association (Qause 4(g)).

PART n - ADMINISTRATION

Part II of the Bill (Causes 5 to 13) deals with administrative matters relating largely
to documents lodged with the Registrar and also contains new provisions dealing
with registers, which are based mainly on section 1274 of the Corporations Law.
Clause 5: Registrar and Deputy Registrars
The day to day administration of the Act is to be carried out by the Registrar of
Incorporated Associations. Qause 5 provides for the appointment by the Minister of
a public servant to be the Registrar, as well as for the appointment of any Deputy
Registrars the Minister considers necessary. The powers and functions of the
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Registrar are provided in the Bill and are also exercisable by a Deputy Registrar -Jl
anv directions of the Registrar.
Reeistrar.
' ^
subject to any
a
Clause 6: Acting appointments
:i

Clause 6 enables the Minister to appoint a public servant to act as Registrar whent^
there is a vacancy in the office of Registrar, or where the person appointed as
Registrar is indisposed. Clause 6 also operates to protect the actions of a person 'If
undertaken while acting as Registrar where, among other things, there was some Mirregularity in the appointment of that person to act in the position.
Clause 7: Registrar a corporation sole

^

Clause 7 establishes the office of Registrar as a separate legal entity thus enabling, for
example, property to be acquired and held by the Registrar in the corporate name of
the Registrar.
%*
Clause 8: Protection and liability of Registrar and other officers
Any person who is, or who has been, performing the dudes of Registrar, Deputy
Registrar or acting Registrar will be protected from any legal action associated with
those duties where the person has acted in good faith (Cause 8(1) and (2)).
However, where a third party sustains loss as the result of the action of a person in
that office, the third party may be able to obtain a remedy against the corporate
personality of the Registrar (Clause 8(3)).
Clause?: Registers
One of the functions of the legislation is to require the Registrar to keep a register of
incorporated associations, to retain documents lodged with the Registrar in relation
to associations and to make them available for public inspection for a fee.
Clause 9 provides for the Registrar to keep such registers in such form as it considets
necessary or convenient
Clause 1Q: Copfe? of certificates of incorporation
The Registrar is to keep a copy of each certificate of incorporation issued by it.
Clause 11: Inspection of documents
For a fee, any person will be able to inspect a document lodged with the Registrar
(including documents lodged under the Associations Incorporation Act 1953), and
obtain a certified copy or extract of the document If the document, or information
contained in it, is kept by the Registrar other than in its original form, the Registrar
may make it available for inspection or copy in the new form.
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Disposal of documents

The Registrar may dispose of any document lodged with it if;
•
it relates to an incorporated association that has been
dissolved or whose registration has been cancelled for at least 7
years, or
•
the information on the document is stored by the
Registrar in a manner other than in its original form.
Clause 13: Defective documents
If a document submitted for lodgment is defective on the grounds set out in Clause
13(1), the Registrar has the power to refuse to receive the document and require that
the defect be rectified (Clause 13(D). The Registrar is also able to seek further
information in order to decide whether to accept a document for lodgment (Clause
13(2)).

PART III - INCORPORATION GENERALLY

Part III of the Bill (Clauses 14 to 56) deals with the following matters:
Division 1 - Preliminary
Division 2 - Incorporation
Division 3 - Incorporation of amalgamating associations
Division 4 - Objects and rules of incorporated associations
Division 5 - Names of incorporated associations
Division 6 - Contracts
Division 7 - Rights and liabilities of members and officers
Division 8 • Miscellaneous
Part III - Division 1 - Preliminary
Under the Associations Incorporation Act 1953, incorporation was only available to
a non-profit making association formed or carried on for a certain specified purpose,
including a religious, educational, benevolent or charitable purpose, or where the
association was approved by the Minister administering the Act. However, since
the Act was made in 1953, classes and types of associations seeking incorporation
have evolved and proliferated in response to community needs, and many of these
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do not fall into the purposes set out in the Act Accordingly, the Bill will allow
incorporation as of right to associations that do not trade or secure pecuniary gain
for their members, subject to certain limitations and qualifications (Clause 14).
Further, an association that, because of trading activities, would not otherwise S
qualify for incorporation (for example, an association that is predominantly
J?
charitable or has been formed for some public purpose) is able to incorporate with
the approval of the Minister (Clause 15).
*,'•
Clause 14: Eligibility for incorporation

':%

An association will be eligible for incorporation if it has at least 5 members and is
carried on for a lawful object, except where the association;
.%

81
•
trades, or obtains pecuniary gain for its members, or is \ >
formed or carried on for such purposes,
•(However an association is not disqualified from
incorporation:
#where these activities are incidental to the main objects
of the association or otherwise permitted under Clause 4; or
# where the association is declared eligible for
incorporation by the Minister under Clause 15);
•

has shares or stock held by members;

•
holds property in which its members have an alienable
interest; or
•
could be registered under the Industrial Relations Act 1988
of the Commonwealth.
Clause 15: Ineligible associations - incorporation
The responsible Minister is able to declare an association (or a dass of associations)
eligible for incorporation, notwithstanding that it is trading or obtaining pecuniary
gain for its members, or is formed or carried on for such purposes.
Pause 16: Matters preliminary to incorporation
An association (or a group of at least 5 persons wishing to form an association) is
required to;
•
authorise a person to apply for the incorporation of the
association or proposed association;
•
approve a statement of objects and adopt rules of the
association (the rules adopted may be model rules prescribed
under the Regulations (Clause 124(1 )(a)) or rules which comply
with Clause 32 of the Bill; and
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•
appoint at least 3 persons to become the first committee
members of the proposed incorporated association (see Clause
61).
qansg 17: Powers of authorised person
The person authorised under Clause 16 is able to apply for the incorporation of the
association and do all things necessary to achieve it.
part TTT • Division 2 - Incorporation
Clause 18: Applications for incorporation
The following particulars and documents must be included in an application for
incorporation;
•the name of the association or proposed association;
•the names and addresses of:
#the authorised applicant;
#the first public officer of the association (see Clause 58);
and
#each of the first committee members of the association
(see Clause 16);
•the address and opening hours of the registered office (see
Clause 120);
•a copy of the association's statement of objects, and, if the
model rules are not adopted, a copy of its rules which comply
with Clause 32;
•particulars of any trusts relating to the association; and
•a certificate signed by the applicant stating that certain matters
in the application are true and correct
On the principle that incorporation should be generally available as of right, an
association is no longer to be required to advertise its intention to incorporate and
the right of other persons to oppose the incorporation of an association through
application to the Supreme Court for an injunction has been abolished. Advertising
is costly and causes delays in incorporation and moreover, little or no use has, in the
past, been made of the injunction proceedings.
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Clause 19: Certificate of incorporation
Under the Associations Incorporation Act 1953, the Registrar could refuse to M
incorporate an association if;
'-*
•the association was not eligible for incorporation;

';

''.1

•the Registrar was satisfied that it was proper or just to do » >
(with one exception);
-''::Wm
•the association was formed for an immoral, disloyal or illejal
purpose; or
•incorporation was against the public interest.

Again, on the principle that incorporation should be generally available as of right,
the Registrar's right to refuse incorporation has been removed except to the limited
extent provided for in Q a u s e 19 (and by Clause 27 in respect of merging
associations).
Under the provisions of the Bill, the Registrar must incorporate an association if | |
application is made in accordance with Clause 18 and the Registrar is satisfied that
the association is eligible for incorporation (Clause 19).
Clause 20: Date of incorporation
An association is to be taken to have been incorporated on the date specified in its
certificate of incorporation.
Clause 21: Constitution of incorporated associations
An incorporated association is constituted, under the name specified in its certificate
of incorporation, by the persons who are its members from time to time (Clause
21(1)). The members of the association at the time of incorporation are those people
who were members immediately prior to incorporation. In the case of a proposed
association, they are the members of the group proposing to form the association
(Qause 21(2)(a)). In the case of an association formed on amalgamation, they are the
members of each merging association (Clause 21(2)(b)).

Qause 22; Corporate identity
An incorporated association is a body corporate and has the ability to deal in real and
personal property, to sue and be sued in its corporate name, to hold a common seal
and be capable of performing all the functions of a body corporate.
Clause 22 is similar, but not identical, to sub-section 7(1) of the Associations
Incorporation Act 1953 Corporate identity is one of the main advantages of
incorporation because it eliminates the need for the property of an association to be
held by trustees. Consequently, problems associated with trustees dying, being
removed or unable or unwilling to act are avoided.
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fer Upon incorporation, any property held on behalf of an association (or property held
;fe by merging associations under Division 3 of Part HI of the Act), vests in the
association, subject to any liabilities or trusts affecting the property at the time of
^incorporation. At the same time tine person who was trustee of the property
immediately before it vested in the association is released from liability in relation
$0 to that property.
previously, only the persona} property of an association held prior to incorporation
•)% vested in die newly incorporated association.
g

pauses 24 and 25 - Background

• Apart from a power to deal in property and to borrow money on security, an
association previously had power to do only such things as were in accordance with
'v its objects.
;C"-y.)The provisions of the Bill reduce the effect of the ultra sires doctrine as it applies to
an incorporated association by giving the association the legal capacity of a natural
person (Qause 24). However, the rules of an association may be expressed to restrict
its powers (Qause 25). Contravention of a restriction in the rules or an act done
otherwise than in pursuit of its objects is an offence. However, the act or omission
is not invalid only because it is an offence, and the offence cannot be relied upon in
legal proceedings except in the limited circumstances set out in Qause 25(6). Hence,
an incorporated association is not able to avoid contractual obligations by a claim
that it acted beyond its powers.
Clause 24: Legal capacity of incorporated associations
An incorporated association has the legal capacity of a natural person (inside and
outside the A.C.T.) and specific powers to:
•grant a floating charge on its property;
•obtain recognition or registration as a body corporate outside
the A.C.T.; and
•do any act that it is authorised to do by law.
Qause 24, is based on section 161 of the Corporations Law.
Clause 25: Restrictions of actions
The statement of objects or rules of an incorporated association may restrict or
prohibit the exercise of a power by the association (Qause 25(1)). An association will
contravene Clause 25(2) if it exercises a power that is restricted or prohibited or does
an act otherwise than in pursuance of its objects. However, such a contravention
does not invalidate the exercise of the power, and may not be used as evidence
except in proceedings:
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•for an offence under the provisions of the Bill;
•against the association to restrain it from doing any act;
•by the association or one of its members against its officers or*
former officers; or
=ga
• for an application for winding up by one of the association's ~
members or the Registrar.
Clause 25 is modelled largely on section 162 of the Corporations Law.
Part III - Division 3 - Incorporation of amalgamating associations
Provision is made for two or more associations incorporated in the A.C.T. to
amalgamate to form a new association.
Clause 26: Amalgamation of incorporated associations

.,;,

An application to the Registrar for the amalgamation of two or more associations
incorporated in the A.C.T. is to be made jointly by the associations. Each association
needs to approve, by special resolution;
•the terms of the amalgamation; and
•a statement of objects and rules of the proposed new
association.
An application for amalgamation must include particulars and be accompanied by
documents, namely;
• the proposed name of the new association;
•the names and addresses of the incoming public officer and
committee members;
•the address and opening hours of any registered office;
•a copy of the new association's statement of objects, and if the
model rules are not adopted, a copy of its rules which comply
with Clause 32;
•particulars of any trusts; and
•a statement certifying the correctness of the application.
Clause 27: Incorporation of amalgamating associations
The Registrar is obliged to incorporate an amalgamated association where the body
is eligible and the applicant associations have complied with all the requirements
under the Bill.
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ri^M;u» 28: Effect of incorporation - amalgamated associations
Upon amalgamation;
•the amalgamating associations are dissolved and subsumed in
the new incorporated association;
•property, rights and liabilities and the like are taken over by
the new association, and any legal action that could be taken,
continued or enforced against the amalgamating association, is
able to be taken, continued or enforced against the new
association;
•the provisions of the Bill apply to the new association as if it
were otherwise incorporated under Clause 19 (ordinary
incorporation of associations); and
•any reference in a will or other instrument to one of the
amalgamating associations is to be read as a reference to the
new association, unless the will or instrument otherwise
provides.
Part ITI - Division 4 - Objects and rules of incorporated associations
This Division covers the general requirements relating to the objects and rules of an
incorporated association.
Clause 29: Objects
The objects of an incorporated association are those lodged with the Registrar under
Clauses 18 and 26 as altered from time to time pursuant to Clause 30.
Clause 30: Alteration of objects
An association is able to alter its objects by special resolution. Such an alteration is
not effective until the Registrar has been notified.
Previously, any alteration of objects had to be in accordance with the rules of the
association, and was not effective until approved by the Registrar. The requirement
for approval has been removed.
Clause 31: Rules
The rules of an incorporated association are;
•the model rules adopted by the association, as in force from
time to time under the Regulations (see. Clause 124(l)(a)); or
•other rules chosen by the association, as altered from time to
time, that comply with Clause 32.

by the ACT Parliamentary Counset-also accessible at www.legislation.i

14

Where the model rules provide for a matter that is not in the rules of an
incorporated association, the provisions in the model rules in relation to that
matter will be taken to form part of the association's rules.
Previously, an association was required to file its rules with the Registrar within 3
months of its incorporation. The facility for associations to adopt model rules is
new. For those associations that choose to use them, model rules will facilitate the
general incorporation process.
Pause 32: Rules other than model rules
Where rules other than model rules are adopted, they must provide for certain
matters set out in Schedule 1 to the Bill.
Clause 32, ensures that die rules of an incorporated association contain appropriate
and essential elements for the association's internal regulation and administration.
It also requires them to be set out in an orderly way.
Cteu.se 33:, Alteration of rules
An incorporated association will be able to alter its rules by special resolution and
also to;
•replace its own rules with the model rules; and
•change its rules from model rules to other rules that comply
with Clause 32 (Clause 33(D).
Previously, there was no requirement that rule changes be approved by special
resolution. Rather, rules could be changed in accordance with the rules of the
association.
The association must also notify the Registrar of an alteration to its rules. The
alteration is not effective until this has been done (Clause 33(2) and (5)).
An association may be required to lodge with the Registrar a consolidated version of
its rules (Clause 33(3) and (4)). This provision is designed to make it easier for the
public to search the most recent version of the rules of the association. These
provisions are based on those contained in section 181 of the Corporations Law.
Clause 34: HIeg4 objects or ru}eg
An object or rule which is inconsistent with the Bill or any other law in force in the
Territory will be of no effect.
Clause 35: Copies of documents for members
For a fee, members of an incorporated association are able to request copies of the
objects, rules or trust deeds relating to the association. This provision is designed to
give members a right to obtain access to important documents relating to the
association.
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p ? w TTT . Division 5 - Namm nf incorporated associations

Division 5 of Part m of the Bill deals with procedures concerning the use of names
by incorporated associations. An association that is about to incorporate must obtain
the right to use a name. It must reserve a name which is available. Some names
cannot be used; for example, names which have been taken by other associations, or
(unless the consent of the Minister is obtained) names which are prohibited on the
basis of public policy.
The proposed names procedures are similar to those under the Associations
Incorporation Act 1953. However, name registration under the Bill is more in
accordance with the system in operation under the Corporations Lata, with the
introduction of reservation procedures.
Clause 36: Names

.?•«'-

The name of an incorporated association must include the word Incorporated" or
its abbreviation "Inc." (Clause 36(1)). Use of the abbreviated version was not
previously permitted.
Clause 37: Reservation of names
An association is required to reserve a name with the Registrar before it can
incorporate (Clause 37(1) and (2)). The Registrar must then reserve the name sought
if satisfied that the application is made in good faith and the name is available for
reservation (Clause 37(3)). However, mere reservation of a name will not entitle an
association to use it (Clause 37(5)).
An association is not able to reserve a name that;
•is, in the Registrar's opinion, undesirable;
•is a name or a kind of name prohibited by the Minister; or
•is the same as, or resembles, a name already used or reserved
(Clause 37(6)).
However, except where the name is identical to one which is already used or
reserved, application may be made to the Minister for consent to reserve a name
which is otherwise prohibited (Clause 37(7)).
An association or proposed association may apply for name reservation through its
"authorised applicant", a term which is defined in Clause 37(8).
Clause 38: Change of name
An incorporated association is able to change its name if;
•the name has been approved by special resolution of the
members of the association (Clause 38(1) and (2));
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•the new name has been reserved under Clause 37; and
•the Registrar approves the adoption of the new name
If these criteria are satisfied, a certificate of incorporation in the new name will be
issued by the Registrar (Clause 38(3)).
Clause 39; Compulsory change of name
If an association is incorporated under a name prohibited under Clause 37(6) and
without the apparent consent of the Minister, the Registrar is able to direct that
association to change its name
Clause 40: Effect of change of name
A change of name of an incorporated association does not affect the legal status of
the incorporated body and, similarly, the association's rights, liabilities and date of
incorporation are not altered.
Clause 41: Name on association's documents etc
The name of an incorporated association must appear in legible characters on the
common seal of the association and on certain documents issued or executed by the
association.

Part m - Division 6 - Contracts
Division 6 of Part III deals with pre-incorporation (Clauses 42 to 46) and postincorporation (Clause 47) contracts of an incorporated association. These are new
provisions based on similar provisions in the Corporations Law.
Pre-incorporation contracts are dealt with in Clauses 42 to 46. These provisions are
based on section 183 of the Corporations Code The general approach is to permit an
association to adopt or ratify a contract made on its behalf before its incorporation,
and to provide that, until a pre-incorporation contract is ratified, the person who
entered into the contract purportedly on behalf of the association is, unless
otherwise agreed, personally bound by the contract. That person will also have to
bear the risk;
•that the association will not be incorporated; or
•that the association will not ratify the contract.
The previous legislation did not cover the situation of pre-incorporation contracts.
Therefore, promoters of associations were at risk of being personally liable for
contracts entered into before the association became a separate legal entity. This
situation required change as people dealing with associations are not necessarily
alert to such problems.
As with companies, without these provisions, difficulties can arise where contracts
are made on behalf of an association which is not yet incorporated. The party
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contracting with the association may find that he or she has no contract at all: Amey
v Fifer [197111 NSVVLR 68. Nevertheless, the Courts often attempt to give some
-ted to the transaction. This is usually done by holding that there is a contract with
the committee or persons responsible for the affairs of the association. As the
association itself cannot be liable, even after incorporation (in the absence of
ratification), the law focuses on those responsible for making the contract on behalf
of the association: Bradley E ? g Farm v Clifford & Qrs [19431 2 ALL ER 378.
Alternatively (or additionally), those contracting may be liable for breach of
warranty of authority: see e.g. Black v Smallwood (1966) 117 CLR 52 per Windeyer.
1V1W** Interpretation
Clause 42 is a definition provision for Division 6 of Part m of the Bill. It defines
references to;
•a non-existent incorporated association purporting to enter
into a contract;
•a person who purports to execute a contract; and
•the incorporation of an association in relation to a purported
entry into a contract by the association.
Clause 43: Ratification of pre-incorporation contracts
Where a non-existent association (by a person, agent or trustee) purports to contract
and the association is formed within a reasonable time after that action, the
association is then, within a reasonable time, able to ratify the contract (Qause 43(D)
and entitled to the benefit of the contract as if the association had been formed and
had been a party to the contract when it was originally entered into (Clause 43(2)).
A contract may be ratified by an association under Clause 43 in the same manner as
a contract may be made by an association under Clause 47 (Clause 43(3)).
Qause 44: Liability of party to contract
Where a non-existent association purports to contract, and either the association is
not incorporated within a reasonable time thereafter or the contract is not ratified within a reasonable time after incorporation, any other party to the contract is able
to recover damages from the person who purported to execute the contract on behalf
of the non-existent association. Those damages are to be equivalent to the amount
of damages which would have been obtainable if the association had been formed
and had ratified the contract and the contract had been discharged by breach because
of the refusal or failure of the association to perform any obligations under the
contract (Qause 44(2)).
Where proceedings for damages are brought under Clause 44(2) and the association
has been incorporated, the Court may order the association to give up property or
pay for any benefit received as a result of the contract and (or as an alternative) the

by the ACT Parliamentary Counsel-also accessibte at www.tegislation.i

18

Court is able to order the association to pay all or some of the damages for which the
defendant may be found liable under Clause 44(2) and (3).
Where proceedings are brought under Clause 44(2) and the Court orders the
association to give up property or pay for any benefit received, the Court is able to
refuse to award damages or award a lesser amount of damages (Clause 44(4)).
Where the contract is ratified but a breach of contract occurs due to a refusal or
failure to perform, and proceedings are brought against the association, the Court is
able, if it thinks it just and equitable, to order the person executing the contract on
behalf of the association to pay part or all of the damages (Clause 44(5)). This
provision relates to circumstances where it is just and equitable that the promoter's
liability should not cease upon ratification.
A person is exempt from liability in relation to a pre-incorporation contract where
the other party or parties consent in writing to that person being so exempted
(Clause 44(6)).
Clause 44(2) and (5) do not apply to allow a party to recover damages from a person
in relation to a pre-incorporation contract where that party has consented to the
person being exempted from liability under Clause 44(6) and (7).
For the purposes of clause 44, a trustee for a proposed association who purports to
enter into a contract on its behalf does not have any right of indemnity against the
association in respect of the contract where the association is incorporated within a
reasonable time after the purported entry into the contract but the association does
not ratify the contract within a reasonable time after it is incorporated (Clause 44(1)).
The purpose of this provision is to prevent the operation of equitable principles by
which the trustee may be able to avoid liability for damages under Clause 44(2).
Clause 45: .Substituted contract
If the association is incorporated and it and the other parties to the first contract
substitute another contract for the first contract, the person who executed the first
contract on behalf of the association is discharged from all liabilities in relation to
that contract. The purpose of this provision is to ensure that a novation by the
association and the other contracting party will discharge the promoter's statutory
liability.
Clause 46: Substituted rights and liabilities
Rights and liabilities under this Division of the Bill in relation to a contract are in
substitution for rights and liabilities in relation to the contract which accrue apart
from this Division.
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p ^ *-]• post-incorporation contracts
A person acting under the authority of an incorporated association is able to make,
vary or discharge a contract on behalf of the association in the same manner as if the
contact were made, varied or discharged by a natural person (Clause 47(1)). Such a
contract binds the incorporated association and other parties to the contract (Clause
47(2))- Clause 47 is based on section 182 of the Corporations Law.
f art HT • P1'1"'*1'"" 7 - Rights and liabilities of members and officers
Division 7 of Part m of the Bill (Clauses 48 to 53) deals with rights and liabilities of
members and officers of incorporated associations, including procedures for
handling disputes between an association and its members, or between members.
n y

48: Relationship between association and members

The rules of an incorporated association bind the association and its members as if"
they had been signed and sealed by each member.
Clause 49: Court's jurisdiction
A member of an incorporated association who is deprived of a right of membership
by a decision of the association is able to apply to the Court to vary or set aside the
decision.
Differences and disputes between members of associations, or between an
association and one or more of its members, can lead to difficult and protracted
litigation. In Cameron v Hogan (1934) 51 CLR 358, it was held that for a member of
an association to be able to sue another member, it must be established that there is a
breach of contract, or an interference with a proprietary right or interest of the
plaintiff. The majority of the High Court concluded in that case that membership
confers with it no civil right or proprietary interest suitable for protection by
injunction. Subsequent cases on the subject reveal that the Courts have attempted
to give standing to members of associations in many cases where justice so required.
However, the Courts have not recognised that ancillary benefits of membership
amount to proprietary rights and the decision in Cameron v Hpgan remains a
substantial obstacle to the ability of aggrieved members to approach the Courts.
Clauses 48 and 49 establish a contractual relationship between an incorporated
association and its members and give a member the. right to sue in connection with
a decision of the association which deprives that member of a right conferred by the
rules of the association.
Clause 50: Natural justice
In proceedings concerning disputes between an incorporated association and its
members, or between its members, a decision of the association is not valid unless
the rules of natural justice have been complied with.
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Clause 51: Liability of officers and members
An officer or a member of an incorporated association is not liable to contribute to
the payment of the liabilities of the association by reason only that he or she is an
officer or a member of the association, except where the contrary is provided for in
the BilKsee. Clause 109) or in the rules of the association.
Clause 52: Property rights
Subject to the provisions of the Bill, membership of an incorporated association
does not confer on its members any right, title or interest in the property of the
association.
Clause 53: Enforcement of rights
In proceedings under Clause 49, the Court is able to give directions for the
performance and observance of the rules of the association and declare and enforce
the rights or obligations of members of an incorporated association, whether or not
a right or interest in property is involved.
Part III - Division 8 - Miscellaneous
Division 8 of Part in of the Bill (Clauses 54-56) deals with certain miscellaneous
matters. Clause 54 confers jurisdiction on the Magistrates Court to deal with certain
matters involving the trust property of an incorporated association. Previously,
only the A.C.T. Supreme Court had jurisdiction. Clauses 55 and 56, which concern
documents of an association, are based on provisions in section 182 of the
Corporations Law.
Clause 54: Disposal of trust property
Where a trust relating to the property of an incorporated association has come to an
end (in whole or in part), the association is able to apply to either the A.C.T.
Magistrates Court (where the value of the property does not exceed the amounts laid
down in the Magistrates Court (Civil Jurisdiction) Act 1982) or to the A.C.T.
Supreme Court, for an order authorising the disposal of the property.
Clause 55: Authentication and execution of documents
Where necessary, a document or proceeding of an incorporated association is able to
be authenticated by its public officer or secretary (if any), and need not be
authenticated under its common seal (Clause 55(1)).
By writing under its common seal, an incorporated association is able to authorise a
person to act as its agent (Clause 55(2)). This authority continues until the period
specified in the appointment expires or until notice of termination or revocation of
appointment is given (Clause 55(3)).
Clause 55 does not affect the operation of a law of the A.C.T. that requires a contract
to be dealt with in a particular way (see Clause 55(4)(a)), nor does it prevent the
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association from entering, varying or discharging a contract under its common seal
(Oause 55(4)(b)).
<-|JH<»

56: Validity of documents executed under common seal

A contract or document executed under the common seal of the incorporated
association is not invalid by reason only that a person attesting the affixing of the
common seal was interested in that contract or document or in the matter to which
it related.

P fl R T

TV-MANAGEMENT

Part IV of the BilKOauses 57 to 70) deals with the management of incorporated
associations.
An incorporated association is required to;
• have a public officer (mainly for the purpose of being an
addressee for the service of notices on the association) (Clause
57(1));
•have a committee of at least 3 members to manage the
association (Clause 60);
•keep a register of members (Clause 67); and
•hold general meetings each year (Clause 69).
Particulars of an association's public officer and committee members must be
notified to the Registrar (Clauses 59 and 62).
The public officer and committee members are subject to disqualification from office
if they are convicted of committing certain criminal offences (Clauses 63 and 64(2)).
A committee member has a duty to disclose whether he or she has any pecuniary
interest in a contract to which the association is or may be a party (Clause 65).
Oause 57: Public officer
Under the provisions of this Bill, an incorporated association must have as a public
officer a person who is resident in the A.CT.and at least 18 years of age (Oause 57(1)
and (2)). The public officer is able to hold any other office of the association, unless
otherwise provided by the rules of the association (Clause 57(3)). A defect in the
appointment of the public officer, the fact that the person appointed to the office is
not eligible or the fact that the office of public officer was technically vacant, do not,
of themselves, invalidate an act done by the public officer (Clause 57(4)).
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The Bill does not specify how the public officer is to be appointed. That is a matter
for the association to determine.
Clause 58: Inaugural public officer
In the case of an association incorporated under the provisions of the Bill, its first
public officer is the person authorised under Clause 16 to apply for its incorporation.
In the case of an amalgamation of incorporated associations, the first pubic officer is
the person nominated under Clause 26.
Pause 59: Notice of public officer's appointment or change of address
A public officer (other than the inaugural public officer) must notify the Registrar of
his or her appointment and address. Subsequent changes of address must also be
notified. Clause 135 deals with transitional arrangements.
Clause 60: Committee
An incorporated association must have at least 3 committee members to manage
the affairs of the association.
Clause 61: Inaugural committee
The first committee of an incorporated association consists of the people nominated
under Clause 16(d) (in the case of new incorporations) or Clause 26(2)(a)(iii) (in the
case of amalgamating associations). Clause 136 deals with transitional
arrangements.
Previously there was no obligation for an associations to appoint a committee,
although the framework of the legislation presumed that an association had a
committee.
Clauses 60 and 61 ensure that an association will be under the control of a group of
persons known as the committee. This simply codifies the usual practice of
management of associations.
Clause 62: Notices of changes in committee
An incorporated association must notify the Registrar of changes in the
membership of its committee (Clause 62(1)). Committee members are required to
notify their association of changes of address (Clause 62(2)). Details of the first
committee members are lodged with the Registrar under Clause 18, or in the case of
amalgamating associations, under Clause 26.
An incorporated association is required to notify the Registrar of the names and
addresses of its public officer and committee members for the purpose of;
•ensuring that the identities of those persons are publicly
disclosed; and
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•providing names and addresses of persons upon whom
notices relating to the incorporated association may be served
see. Clause 121).
Quag 63: Disqualification from office
A person who has been convicted of an offence in relation to the promotion,
formation or management of a body corporate or of any offence involving fraud or
dishonesty punishable by imprisonment for a period of at least 3 months, is not able
to be appointed or act as the public officer or a member of the committee for 5 years
from the date of conviction or the date of release from prison, except with the leave
of the Supreme Court Further, an insolvent under administration is not able to be
appointed or act as the public officer or a committee member without the Court's
leave (Clause 63(1) to (5)). The Court is able to grant or refuse leave. If leave is
granted, it may impose such conditions or limitations as it thinks fit (Clause 63(6)).
On the application of the Registrar, the Court is able to revoke or vary the leave
already granted by the Court (Clause 63(7)). It is an offence for a person to
contravene any conditions imposed by the Court under Clause 63(6) (Clause 63(3)).
This provision reflects the provisions of section 229 of the Corporations Law.
Clause 64: Vacancy in office of public officer
An incorporated association is able, by resolution, to remove its public officer from
office (Clause 64(1)).
Clause 64(2) details the grounds, upon which the office of public officer becomes
vacant In addition to the disqualification of the public officer under the provisions
of Cause 63, the office is taken to be vacant if the public officer;
•is removed from office pursuant to Clause 64(1);
•resigns;
•becomes an insolvent under administration;
•suffers from mental or physical incapacity; or
•ceases to reside in the A.C.T.
If a vacancy occurs in the office of public officer, the committee of the association
must;
•notify the Registrar of the vacancy; and
•appoint a new public officer (Clause 64(3)).
Clause 65: Disclosure of committee member's interest
If a committee member of an incorporated association has any pecuniary interest in
a contract (other than as an employee of an association) to which the association is
or may be a party, the committee member must disclose the nature and extent of
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that interest to the committee and at the next general meeting of the association
(Clause 65(1) and (3)). Further, the committee member must not participate in any
decision of the association on the contract (Clause 65(2)). However, where the
committee member has disclosed such an interest, the association cannot, on the
basis of the interest, avoid the contract (Clause 65(4)(a)).
A person who contravenes the provisions of this clause is liable to account to the
association for any profits made by that or any other person as a result of the
contract.
Clause 66: Information from officers
The Registrar may serve a notice on a person who appears to be the public officer or
a committee member of an incorporated association, requiring that person to
inform the Registrar of certain particulars relating to that person's status as an
officer of the association.
Clause 66 is based on sub-section 242(8) of the Corporations Law.
Clause 67: Register of members.
An incorporated association is required to keep a register of its members. The
register must be made available to members at reasonable hours (or hours specified
in the association's rules) on request at the address of the public officer or at the
registered office if the association has one, or at another place in the A.C.T.
nominated by the association's committee.
The purpose of Clause 67 is to ensure that the members of an association are
identified for the;
•proper administration of the association including the
convening of general meetings of its members; and
•information of members.
Clause 68: First annual general meeting
The first annual general meeting of an incorporated association must be held within
18 months after its incorporation.
Clause 69: Annual general meetings
An incorporated association must hold an annual general meeting once in each
calendar year within the period of 5 months after the end of its most recendy
completed financial year.
Clauses 68 and 69 are based on a similar requirement for companies (see section 245
of the Corporations Law). Regular general meetings of incorporated associations are
necessary to inform members of the business and financial status of the association.

Authorised by the ACT Parliamentary Counsel-also accessible at vmw.legislation.act.gov.au

25

flma 7 0 : Special resolutions
A special resolution is defined as one passed at a general meeting of an association
by 75% of its members present and voting, provided at least 21 days notice of an
intention to propose the resolution as a special resolution is given. A special
resolution must be passed to initiate;
•an amalgamation between merging associations (Clause 26(D);
•an alteration to the objects or rules of an incorporated
association (Clauses 30(1) and 33(1));
•a change of name of an incorporated association (Clause 38(1));
and
•voluntary winding-up proceedings of an incorporated
association (Clause 87(1)).
Further, a special resolution is necessary to nominate another association or a
charity to receive surplus property of an incorporated association upon its winding
up (Clause 91(l)(a)(ii) and 91(l)(b)(ii)).
Also where members of an incorporated association by special resolution resolve
that the association be wound up by the Supreme Court, the Court may order it to be
wound up (Clause 89(a)).

PART V - ACCOUNTS. AUDIT AND ANNUAL RETURNS

Part V of the Bill (Clauses 71 to 79) covers the requirements relating to accounting
records, annual accounts, audit and annual returns.
Clause 71: Accounting records
An association is required to keep accounting records which record and explain the
transactions and give a true and fair account of the association's financial dealings
and which also allow the accounts to be conveniently and properly audited. The
records must be kept for at least 7 years after completion of the transactions to which
they relate. The term "accounting records" is defined in Clause 3.
Clause 714s based on section 289 of the Corporations Law.
Clause 72: Annual statement of accounts
The committee of an incorporated association is required to prepare an annual
statement of accounts and submit the statement to the annual general meeting of
the association. The accounts must give a true and fair account of;
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•income and expenditure;
•assets and liabilities (ie. a balance sheet); and
•details of mortgages and charges over property of the
association.
Clause 73: Presentation of statement to members
The committee of an incorporated association must present to members at each
annual general meeting the following documents:
•the association's audited accounts for the last financial year;
•a copy of the auditor's report;
•a report signed by two committee members setting out:
#the names of the committee members during the last
financial year and at the date of the report;
#the main activities of the association in the last
financial year and any important changes in the nature of those
activities; and
#the profit or loss for the financial year.
Clause 74: Audit of accounts
The committee will have a duty to take reasonable steps to ensure that the audit of
the association's accounts is completed 14 days before the accounts are required to be
presented to members at the annual general meeting (Clause 74(1)).
The provisions of the Bill allow any person to be appointed auditor, except an officer
of the association or a person associated with the preparation of the accounts (Clause
74(2)).
However, where an association's assets or annual receipts exceed a prescribed
amount, or it is a prescribed association or of a prescribed class of associations, the
association must appoint a qualified auditor. That person must be a registered
company auditor or a member of the Institute of Chartered Accountants in
Australia, the National Institute of Accountants, or the Australian Society of
Certified Practising Accountants (Clause 74(3)). The requirement to appoint a
qualified auditor does not apply in relation to an association's first financial year,
but it will be necessary for it at least to have an auditor for that year (Qause 74(4)).
Pause 75: Auditor's powers and duties
The auditor of an incorporated association has right of access to the association's
accounting records and may require explanations to be given by its officers in
relation to those accounts. The auditor is required to note in the auditor's report on
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he association's accounts if he or she is satisfied that there has been a breach of the
provisions of the Bill or of the rules of the association.
r\»»** 76: Auditor's liability
Except in cases of statements actuated by malice, the auditor of an incorporated
association is protected from liability for defamatory statements made in the course
of his or her duties.
C^use 77: Obstruction of auditor
It is an offence for an officer of an incorporated association to prevent its auditor
from carrying out his or her duties.
Qause 78: Annual returns
An incorporated association must lodge an annual return in the prescribed form
with the Registrar within 6 months after the end of each financial year. The return
must be accompanied by audited accounts of the association the auditor's report on
the accounts and other documents including a statement as to whether the
provisions relating to audit and accounts have been complied with (Clause 78(D).
Under Clause 78(2) to (5), the Registrar may send to an association a computer
generated return partially completed with information proposed to be stored on the
Registrar's computerised data base. This return may then be completed and changed
where necessary by the association and returned to the Registrar as a complete
annual return. Otherwise, the association will be required to lodge a return in the
prescribed form under Clause 78(1).
Clause 78 is based on section 335 of the Corporations Law. Previously no annual
return was needed and only an annual balance sheet of the association had to be
lodged (s.22).
Clause 79: Lodgment of particulars instead of documents
Where an incorporated association should have lodged with the Registrar a
document giving details of changes in the association's officer-bearers or their
addresses, those documents will be deemed to have been lodged with the Registrar if
all particulars required to have been included in those documents have been
included in the association's annual return.
The purpose of Clause 79 is to avoid the need for an association to lodge details of
particulars that have already been given to the Registrar in the association's annual
return. Clause 79 is based on section 338 of the Corporations Law.
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PART VI • TRANSFER OF INCORPORATION

Part VI (Clause 80 to 86) covers the procedure for voluntary transfer to the
Corporations Law - as companies limited by guarantee. It also deals with
cancellation of incorporation of associations which are no longer appropriately
covered by this legislation.
Clause 80: Interpretation
"Company limited by guarantee" and "memorandum" are defined in Clause 80 for
the purposes of Part VI of the Bill.
Pause 81: Voluntary transfer of incorporation
If an incorporated association so resolves by special resolution, the association is able
to apply to the Registrar for permission to be registered under the Corporations Law
as a company limited by guarantee. The Registrar must give permission where the
application for transfer of incorporation is in order.
Pause 82: Cancellation where continued incorporation inappropriate
The Registrar is able to cancel the incorporation of an association if it is no longer
convenient or appropriate for that association to be incorporated having regard to;
•the scale and nature of the association's activities;
•the value and nature of the association's property; and
• the extent and nature of the association's dealings with nonmembers.
The association will be notified of the Registrar's intention so that members can
decide on appropriate action. Such action may include seeking the Registrar's
permission to apply for registration as a company under the Corporations Law, or
entering into an arrangement with the Registrar to preserve die incorporation of
the association. The latter course might involve restructure of the activities of the
association so as to return it to the ambit of this legislation.
Clause 82 recognises that the nature of size of an association may change
significantly after incorporation, possibly to an extent where it would be more
appropriate for it to be a company attracting the incidents and obligations of the
Corporations Law.
Clause 83: Membership of proposed company
For the purposes of an association's application for registration as a company, those
persons who were members of the association immediately before the transfer of
incorporation are taken to be subscribers to the memorandum of the proposed
company.
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at- Cancellation of incorporation following voluntary transfer

Q nce the association is registered as a company, the incorporation of the association
under the provisions of the Bill will be cancelled.
gjmg gg; Effect of cancellation of incorporation
Upon cancellation of the incorporation of an association that becomes a company;
•the provisions of the Bill no longer apply to it;
•the former incorporated association is subsumed in the body
corporate constituted by the company;
•subject to any trust, the association's property vests in the
company;
•the association's liabilities are transferred to the company; and
•legal proceedings against the former association may be taken
or continued against the company.
Clause 86: Transfer of land to company
Upon transfer of incorporation, any interest in land in the Territory vested in the
former association vests in the new company and the Registrar of Titles is required
to so endorse any relevant certificate of title in the Register Book kept under the
Real Property Act 1925.

PARTVTI.VYTNDTNr, TIP

Part VH of the Bill (Clauses 87 to 97) covers procedures relating to the winding up
and cancellation of registration of incorporated associations.
Associations incorporated in the A.C.T. may, under Parts 5.5 and 5.6 of Chapter 5 of
the Corporations Law, only be wound by the Court. Previously there was no
provision for either voluntary winding up or for the cancellation of registration of
defunct associations. Few A.C.T. incorporated associations have been wound up by
the Court, probably as a result of the expense involved.
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Clause 87: Voluntary winding up
An incorporated association is, under the provisions of this Bill, able to resolve by f
special resolution that it be wound up. Such a winding up is regulated by the
^
procedures laid down under the Corporations Law for the voluntary winding up 'M
companies, with appropriate modifications.
i||
Clause 88: Application for winding up by the court
An application may be made to the Court for the winding up of an incorporated $ |
association. An application may be made by the association or one of its members or
creditors, or by the Registrar.
Clause 89: Winding up by the court

•?
•

' . ) • * ' #

Clause 89 contains the grounds for the winding up by the Court of an incorporated f
association, including where;
''
•the association has, in the Court's opinion, traded or secured •
pecuniary gain for its members (Clause 89(e));
•the association has engaged in activities outside its stated
objects (Clause 89(g));
' \'M
• the committee has acted in its own interests or in a manner
unjust or inequitable to the members of the association (Clause
89(h)); and
Clause 90: Application of Corporations Law
The provisions of Part 5.7 of Chapter 5 of the Corporations Law apply to the winding
up by the Court of an incorporated association, with modifications and adaptations
specified in Schedule 2.
Clause 91: Property of defunct associations
Clause 91 makes provision for the distribution of surplus property of an
incorporated association that has been dissolved or wound up. Surplus property
will vest in another association or a charity nominated under the rules or by special
resolution of the association. If another association is nominated it must, among
other things have objects similar to the first association and not be carried on for the
purpose of trading or securing pecuniary gain for its members. If a charity is
nominated it must be one which specified in paragraph 78(lXa) of the Income Tax
Assessment Act of the Commonwealth.
Where surplus property does not pass to another association or a charity, it vests in
the Registrar (Clause 91(l)(b)).
An aggrieved person may appeal to the Court against the operation of Clause 91(1)
(Clause 91(4)).

:<!

i
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Clause 9K5) requires the Registrar of Titles to make the necessary changes in the
Register Book kept pursuant to the Real Property Act 1925 where an interest in land
in the A.C.T. vests in the Registrar or another assodation or a charity under Clause
91(1).
"Surplus property" is defined in Clause 91(6).
riause 92: Cancellation of incorporation
The Registrar is able to cancel the incorporation of an assodation on the grounds,
and in accordance with the procedures, set out in Clause 92.
There was previously no power to cancel the incorporation of an assodation. The
cancellation procedures in Clause 92 are similar to those provided in the
Corporations Law for deregistration of defunct companies.
The Registrar may initiate cancellation procedures where there are reasonable
grounds for believing that an incorporated assodation is not operating, has less than
5 members, was incorporated because of fraud or mistake or for each of the last 3
years has not held an annual general meeting or lodged an annual return with the
Registrar (Clause 92(1)).
The Registrar must notify the assodation of the intention to cancel its incorporation
and also the reasons why cancellation is appropriate. Further, the Registrar must
advertise its intention to cancel in a newspaper circulating in the A.C.T. (Clause
92(D).
Two months after the publication of a cancellation notice, the Registrar may cancel
the incorporation of the assodation where it is satisfied that grounds for
cancellation exist (Clause 92(3)). It is also possible to cancel the incorporation of an
association that is being wound up (Clause 92(7)).
The Registrar must notify the association's public officer of the cancellation (Clause
92(4)).
Any liability of an officer or member of the assodation existing at the time of
cancellation continues to be capable of being enforced (Clause 92(5)).
The Registrar is able to reinstate the incorporation of an assodation which has been
cancelled by mistake (Clause 92(6)).
Clause 93- PrffPTty of former incorporated assodation
Any surplus property of an assodation whose incorporation is cancelled vests in the
Registrar. However, where the assodation is in the course of winding up at the
time of cancellation, its surplus property vests as if the assodation had continued to
be wound up (Clause 93(D).
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The Registrar of Titles is required to make the necessary changes in the Register M,
Book kept under the Real Property Act 1925 in relation to any interest in land thaH
vests in the Registrar (Clause 93(2)).
J|
Clause 94: Property vested in the Registrar
The Registrar has power to dispose of or deal with surplus property vested in it on the winding up, or upon the cancellation of the incorporation of an association >M
(Clause 94(1) and (2)). The A.CT. will be entitled to a commission on the disposal 'ofthe property (Clause 94(3)).
Funds received from the sale of surplus property (less costs incurred) are payable tjf$
the ACT. (Clause 94(4)).
.:*BS

Any person making a claim on the proceeds of a former association's surplus
property paid to the A.C.T. under Clause 94(4), may apply to the Court or the
Registrar for recovery of the claim (Clause 94(5) and (6)).

3

Clause 94 does not operate to deprive a person of a right that he or she would be
otherwise entitled to (Clause 94(7)). It is based on the provisions of section 577 of the?
Corporations Law.
p
Clause 95: Liability in respect of property vested in Commission
Any property of a defunct association vested in the Registrar remains subject to all
former charges, claims or liabilities. However, this does not impose any liability on
the Registrar or the A.C.T., other than where the Registrar considers that the
property is available for the satisfaction of any charge, claim or liability applicable to
the property under Clause 95(1). Clause 95 is based on section 578 of the
Corporations Law.
Clause 96: Registrar's power to act for defunct association
In certain circumstances, the Registrar may act as the representative of a defunct
association.
Clause 97: Records of property vested in the Registrar
The Registrar is required to keep records of property of defunct associations and
dealings in relation to the property which vests in the Registrar.

PART VIII - INVESTIGATION OF ASSOCIATIONS' AFFAIRS

Part v m of the Bill (Clauses 98 to 104) is designed to ensure that the Registrar has
adequate powers of investigation of alleged offences in relation to incorporated
associations. Part VIII is based largely on the inspections provisions of die
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Corporations Law. However, the Bill does not contain search warrant provisions.
There were previously no powers of investigation.
The major provisions of Part VTU;
•give the Registrar power to investigate alleged offences
concerning incorporated associations (Clause 100);
•permit the Registrar to carry out enquiries (Clause 101) and
require the production of books and information from persons
associated with incorporated associations (Clause 102);
•enable a legal practitioner to refuse to comply with a notice to
produce books where a privileged communication is involved
(Clause 103); and
•impose an obligation to observe secrecy on the staff of the
Registrar (Clause 99).
Clause 98; Interpretation
Clause 98 defines the term 'books' for the purposes of Part VTTL
Clause 99: Secrecy
A person involved in the administration of the Bill is prohibited from divulging or
making use of information acquired by reason of his or her employment otherwise
than in the performance of official duties (Clause 99(1)).
However, such a person is allowed to produce or divulge information;
•in a Court in criminal proceedings or proceedings under
provisions contained in the Bill;
•to a person to whom, in the opinion of the Registrar, it would
be in the public interest to do so; or
•where required or permitted by any other legislation (Clause
99(2)).
Clause 99 is based on section 127 of the Australian Securities Commission Act 2989
of the Commonwealth.
Clause 100: Investigations by Registrar
Where the Registrar has reasonable grounds to do so, it may investigate a suspected
offence;
•alleged to have been committed under the terms of the Bill or
the previous legislation; and
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• which involves fraud or dishonesty or concerns the
management or affairs of an incorporated association.
Clause 101: Scope of Registrar's power
The Registrar is able to exercise powers of enquiry for the purpose of;
•ascertaining whether the provisions of the Bill or the
previous legislation have been complied with; and
•performing or exercising a function or power of the Registrar
under the Bill, including the Registrar's power of investigation
under Clause 100.
The Registrar may also exercise these powers in relation to an association which
holds itself out to be incorporated when it is not.
Clause 102: Production of association's books
The Registrar is able to require the production of books relating to the affairs of an
incorporated association (Clause 102(1)).
The following persons may be required by the Registrar to produce books:
•an incorporated association;
•an officer of an association or other person of a class
mentioned in Clause 102(l)(b); or
•a person who has the custody or control of an association's
books.
If the association's books are produced, the Registrar may take possession or make
copies of the books, to require a person who was a party to the compilation of them
to make any explanatory statement that the person is able to, and to retain the books
for the time needed for inspection or for copies to be made (Clause 102(2)(a)).
If the association's books are not produced as required, the Registrar may require the
person to disclose the location of the books and the person who last had custody of
them (Clause 102(2)(b)).
Where books are kept electronically, a reproduction of the information contained in
the system will satisfy a requirement to produce the books (Clause 102(3)).
The Registrar may compel a person who is required to produce books to identify
property of the association as far as that person is able to do so (Clause 102(4)).
A person entitled to inspect a book relating to an association may inspect it even
though it is in the possession of the Registrar (Clause 102(5)).
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Clause 102 is based on provisions in sections.28 and 30 of the the Australian
Securities Commission Act 1989.
Clause 103: Inspection of books held by le%al practitioner
A legal practitioner is able to refuse to comply with a requirement of the Registrar in
respect of a document which contains a privileged communication unless the
person to whom or by whom or on behalf of whom the communication was made
agrees to the legal practitioner complying with the requirement. The legal
practitioner is also able to refuse to provide a statement explaining any matter
relating to the books or their compilation if the statement would disclose a
privileged communication. If the legal practitioner refuses to produce the
document or provide the explanation of the books, the practitioner must, if he or
she knows the name and address of the person to whom or by whom the
communication was made, furnish that person's name and address to the RegistrarClause 103 is based on section 69 of the Australian Securities Commission Act 1989.
Clause 104: liability of person producing books
A person is not subject to any liability by reason that the person has complied with a
requirement pursuant to Clauses 102 and 103.

PART IX . OFFENCES AMP RELATED MATTERS

Part IX of the Bill (Clauses 105 to 116) deals with offences in relation to associations,
proceedings for offences and evidentiary matters.
Clause 105: Proceedings for offences
Proceedings for an offence under the Bill are summary and may be taken within 5
years after the commission of the offence, or a longer period with the Minister's
consent.
Clause 106: Offences related to inspection of books
It is an offence for a person to fail to comply with a requirement made by, or to give
false information to, or to obstruct or hinder the Registrar in the course of an
investigation under Part VUL However, if the accused person is able to show that
he or she believed on reasonable grounds that the information he or she provided
was true and not misleading, the person is not guilty of the offence (Clause 106(1)
and (2)). •
It will be no excuse that an explanation of any matter relating to the books or their
compilation made in accordance with the investigation provisions of Part VTfl
might incriminate a person, but where a person claims before making a statement
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that it may incriminate him or her, the explanation is not admissible evidence in 'M
criminal proceedings other than proceedings under Cause 106(1) (Clause 106(3)) M
Otherwise, a statement made by a person in compliance with Part Vin may be used
in evidence in any civil or criminal proceedings against that person (Clause 106(4))-1
An existing lien on the books of an association will not be affected by the
requirement of the Act that the books be produced for investigative purposes
(Clause 106(5)).

-%|

Clause 106 contains provisions similar to those in sections 63, 64, 65 and 68 of the
Australian Securities Commission Act 1989.
^
Clause 107: Offences by officers of association etc
A committee member of an incorporated association who knowingly fails to take all
reasonable steps to ensure that the association complies with a provision of, or a
condition imposed on it under, the Act is guilty of an offence (Clause 107(1)).
Where there is a breach of a condition imposed on an incorporated association or on
one of its officers, the association and the officer is guilty of an offence (Clause
107(2)).
Proceedings can be taken against an officer of an association under Clause 107
whether or not the association has been charged with the substantive offence
(Clause 107(3)). Nothing in Clause 107 will prevent proceedings for an offence being
taken against an incorporated association (Clause 107(5)).
A person who fails to comply with a provision in the Bill which does not provide a
specific penalty is liable, upon conviction, to a general monetary penalty (Clause
107(4)).
Clause 108: Offence - trade or pecuniary gain
It is an offence for an incorporated association (as trustee or otherwise) to trade or
secure pecuniary gain for its members. However this prohibition will not apply
where an association has been incorporated pursuant to a declaration by the
Minister under Clause 12 of the Bill.
Clause 109: Liability of members
Where committee members are guilty of an offence under Clause 107(1) for failing
to ensure that an association does not trade or secure pecuniary gain for its
members, the committee members of the association are liable for any debt or
liability incurred by the association in the course of the trading or securing of
pecuniary gain.
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Qanse 110: Improper use of officer's position
A person who improperly uses his or her office in an incorporated association for
personal gain or for the gain of another person, or who causes detriment to the
association, is guilty of an offence (Qause 110(1)). The person is also liable for the
profit made, as well as any damage so caused to the association (Clause 110(2)).
Clause 111: Offences by unincorporated bodies
It is an offence for an unincorporated body or group of persons to falsely hold itself
or themselves out to be an incorporated association.
Clause 112: False or misleading statements
A person who in a document required by, or for the purposes of, the Bill or in a
document lodged with the Registrar makes or authorises the making of a statement
that to his or her knowledge is false or misleading, without having taken all
reasonable steps to ensure that the statement was not false or misleading, is guilty of
an offence (Clause 112(1)). Qause 112(1) is based on provisions in section 1308 of the
Corporations Law.
For the purposes of Qause 112(1), a person is taken to have authorised an incorrect
statement where he or she;
•votes in favour of a resolution approving the statement at a
meeting of an association or proposed association; and
•the person knows that the statement is incorrect (Clause
112(2)).
Qauge, U3: Investment with association
An incorporated association may invite one of its members, or applicants for
membership, to deposit with, or lend money to, the association. It may also receive
money from a member or applicant for membership (Clause 113(3)).
It is an offence for an incorporated association to invite a person to invest money
with it, unless;
•the person is a member or is applying to become a member of
the association; or
•the Registrar has given absolute or conditional approval to
the invitation (Qause 113(1) and (4)).
If, in contravention of this provision, an association receives money from a person
who is not a member or has not applied to become a member, the transaction is
void and the money, together with interest and any profits derived from it, is
recoverable from the association (Clause 113(2)).
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Clause 114: Certificates as evidence
Clause 114 provides that certain certificates of the Registrar may be used as evidencT^
in proceedings.
A certificate of incorporation of an association is conclusive evidence that the
association is incorporated (Clause 114(2)).
A certified copy of, a document, or extract of a document (including a computerised print out), issued by the Registrar is admissible in evidence as if it were the original
document (Clause 114(3) and (4)(a)). .
Clause 114 provides for a wider range of documents than previously allowed to be
used in evidence.
•.-

Clause 115: Copies of extracts of books as evidence
A copy of any book relating to the affairs of an association is admissible in evidence
in any legal proceedings as if it were the original, provided that the copy is proved to
be a true copy (Clause 115(1)). Evidence that the copy is a true copy may be given by a
person who has compared the copy with the original. That evidence may be orally
stated, or given by affidavit or statutory declaration (Clause 115(2)).
Clause 115 is based on section 80 of the Australian Securities Commission Act 1989.
Clause 116: Constructive notice of documents etc.
A person is not taken to have constructive knowledge of the contents of certain
documents held by the Registrar (Clause 116(1)).
In certain proceedings a person will not be able to rely on the facts specified in
Clause 116(2), unless the person has actual knowledge of those facts or ought to have
had knowledge of them because of the person's connection or relationship with the
association (Clause 116(2)).

PART X • MISCELLANEOUS

Part X of the Bill (Clauses 117 to 125) deals with miscellaneous matters such as
appeals to the A.C.T. Administrative Appeals Tribunal, extensions of time, service
of documents, powers of the Court, fees, regulations and the repeal of the present
Act
Clause 117: Notice of decisions
Clause 117 provides that where the Registrar makes a decision on certain specified
matters, and that decision is disadvantageous to an incorporated association (or
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proposed incorporated association), the Registrar must give reasons for that decision
by notice in writing (Qause 117(1)).
The notice given by the Registrar must indicate that the aggrieved party may be able
to appeal to the A.C.T. Administrative Appeals Tribunal, although a failure to do
this does not invalidate the Registrar's initial decision (Clause 117(2) and (3)).
riause 118: Review by Tribunal
There is a general right of appeal to the A.C.T. Administrative Appeals Tribunal
from a decision of the Registrar referred to in Qause 118. These include decisions in
respect of which the Registrar is required by clause 117 to give a written reason,
directing an association to change its name, and cancelling the incorporation of an
association.
An appeal to the A.A.T. is a hearing de novo and accordingly, the Tribunal is able to
confirm, reverse or modify the initial decision.
Qause 119: Extensions of time for applications
An association may apply to the Registrar for an absolute or conditional extension of
time to carry out obligations prescribed by the Bill or Regulations made under it.
Qause 120: Registered office of incorporated association
An incorporated association may have a registered office in the A.C.T. to which
communications and notices may be sent (see clause 121). The office is to be open
for at least 3 hours on each day Monday to Friday between 9am and 5pm. The
association must notify the Registrar of the address and the hours of opening of the
office, and must also advise the Registrar of any changes in address or opening
hours.
Qause 121: Service of documents
There are three avenues available for service of a document on incorporated
associations, namely;
•the document may be left at or posted to the address of the
association's public officer last notified to the Registrar,
whether or not that person is still the public officer;
•The document may be posted to or left at the registered office
of the association; or
•the document may be served personally on a committee
member of the association (Qause 121(1)).
The public officer or committee member who receives the document on behalf of
the association is obliged to bring it to the attention of the committee of the
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association (Clause 121(2)), even if he or she had resigned office within the oast ?
v
years (Clause 121(3)).
Previously, a document could only be served on the public officer of an incorporated
association.
«y|
Clause 122: Translation of instruments
This clause provides that if a person lodges with the Registrar instruments whichtH
are not in English, that person must at the same time lodge a certified translation of
that document into English. This allows for clubs whose members may feel more
comfortable keeping books and records in a language other than English to do so
and to prepare the necessary returns in that other language, but requires also that v
the Registrar's office be provided with copies which can be understood by all
administrative staff.
Clause 123 Powers of the Court
This enabling provision allows the Court (defined in Clause 3 as the A.C.T.
Supreme Court or the Magistrates Court) to make or refuse to make orders as it
thinks fit.
Clause 124: Fees
Fees are payable to the A.C.T. for the matters noted in Clause 124(1).
Until the relevant fee has been paid, a document is deemed not to be lodged (Clause
124(2)), and the Registrar shall not do any act for which the fee is payable (Clause
124(3)).
The Registrar has power to waive late fees where the late lodgment of the document
is beyond the control of the lodging party (Clause 122(4)).
Clause 125: Power to determine fees
The amount of the fees payable under the Act will be determined by the Minister by
notice in the Gazette.
Clause 126: .Regulations
The Executive may make regulations prescribing all those things which the Bill
requires or permits to be prescribed, and also things which are necessary or
convenient to be prescribed. A few specific areas of regulation are set out in clause
126 including model rules for incorporated associations, preparation and lodging of
forms and modifications to provisions of the Corporations Law dealing with
winding up of incorporated associations.
Clause 127: Repeal
This clause provides for the repeal of the Associations Incorporation Act 1953.
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HA RT V ' TRANSITIONAL AND SAVINGS PROVISIONS

Part XI of the BilKQauses 128 to 142) deals with the transitional and savings
provisions.
n r iy»128: General savings
Clause 128 provides that the provisions of the Bill are not to disturb the status,
operation and the like of certain matters or things existing before the
commencement of the Bill unless a contrary intention appears in the Bill.
Clause 129: Legal proceedings
The Bill will not affect the continuation or determination of proceedings instituted
by or against the Registrar, nor will it affect any proceedings which could be
instituted and determined under the previous legislation.
Clause 130: Associations incorporated under repealed Act
In the absence of a contrary intention, the provisions of the Bill apply to associations
incorporated under the previous legislation as if they had been incorporated under
the BUI.
Clause 131: Registers kept under repealed Act
A register kept under the previous legislation is deemed to be part of a register kept
under Clause 9 of the Bill.
Clause 132: Winding up
Any winding up proceedings of an incorporated association commenced under the
previous legislation will continue as if the Bill had not been enacted.
Clause 133: Applications for incorporation
An application for incorporation under the previous legislation will lapse where it
has not been dealt with by the Registrar at the time of the commencement of the
Bill.
Clause 134: Documents to be lodged
Any document required to be lodged but not lodged with the Registrar under the
previous legislation is required to be lodged as if that legislation were not repealed.
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Clause 135: Statement of objects
If a notice relating to the alteration of the objects of an incorporated association had
been lodged but not approved by the Registrar before the repeal of the previous
legislation the notice is deemed to have been lodged under Clause 30(2) of the BilL
Clause 136: Change of name
An application for a change of name made to the Registrar under the previous
legislation but not dealt with by the Registrar by the commencement of the Bill, is
taken to be made under Cause 38(2) of the Bill
Clause 137: Transition - public officer
The Bill provides for the public officer of an association incorporated under the
previous legislation to be the first public officer of the association for the purposes of
the new legislation.
Clause 138: Transition - committee
The members of the committee of an association incorporated under the previous
legislation will be the first members of the committee of the association for the
purposes of the Bill. However, if there is no committee at the time of the repeal of
the Associations Incorporation Act 1953, the persons having the management of the
affairs of the association will be the first committee members (Clause 138(1)).
Where under Clause 138(1) the committee of an association comprises less than 3
persons, additional members of the committee must be appointed (Clause 138(2)).
Clause 139: Transition - additional return
An incorporated association is required to lodge a return containing prescribed
particulars within 3 months of the commencement of the Bill (Clause 139(D). The
main information proposed to be prescribed will be the names and addresses of the
public officer and committee members of the association at the time of the repeal of
the previous legislation. The purpose of Cause 139 is to enable the Registrar to
update the public records of incorporated associations.
The Registrar may serve a partially completed return on an incorporated association
which may be completed and lodged with the Registrar as if it were the return
required under Cause 139(1) (Clause 139(2)). This is a similar procedure to that for
annual returns * see notes on Clause 78.
Clause 140: Transition - rules
Where the rules of an association incorporated under the present Act do not comply
with Cause 32, the association must alter its rules in accordance with Cause 33
within 15 months of the commencement of the Bill. (Causes 32 to 34 of the Bill
deal with the proposed form and content of rules of an incorporated association and
how those rules may be changed.)
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fl^ijjir Wi Tr 3 1 "^ 0 " ' annual general meeting
The first annual general meeting under the provisions of the Bill of an association
already incorporated under the previous legislation is to be held by the end of the
association's second financial year after the commencement of the Bill.
/-].Hfl» U2: Transition - register of members
The obligation to maintain a register of members does not apply to associations
incorporated under the previous legislation for a period of 6 months after the
commencement of the Bill or, if the Registrar allows, a further 6 months.

yfrenULEl

This Schedule lists matters which need to be provided for in the rules of an
incorporated association, where it does not adopt the model rules. The rules
adopted will need to provide for the matters specified in Column 1 as required by
Column 2 of the Schedule (see. Clause 32(a)).

SCHEDULE 2

This Schedule lists the modifications to the Corporations Law which are to have
effect when that law applies to incorporated associations (see clause 90).
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