
EXPLANATORY. STATEMENT , 

AUSTRALIAN CAPITAL TERRITORY 

DOMESTIC VIOLENCE (MISCELLANEOUS AMENDMENTS) 

ORDINANCE 1986 

This  Ordinance amends t h e  Crimes Act 1900 of New South Wales 

i n  i t s  a p p l i c a t i o n  t o  t h e  ~ e r r i t o r y ,  t h e  Evidence Ordinance 

1971, t h e  M a g i s t r a t e s  Court  Ordinance 1930, t h e  - 
Mag is t r a t e s  Cour t  ( C i v i l  J u r i s d i c t i o n )  Ordinance 1982 and t h e  

P o l i c e  Ordinance 1927 consequent upon t h e  Domestic Violence 

Ordinance 1986. 

~ e t a i l s  of t h e  Ordinance a r e  a s  fol lows:  I 

S e c t i o n  1 prov ides  t h a t  t h e  Ordinance may be c i t e d  a s  t h e  

Domestic Violence (Miscel laneous  Amendments) Ordinance 1986. 

S e c t i o n  2  p rov ides  t h a t  t h e  Ordinance comes i n t o  f o r c e  on a  

d a t e  f i x e d  by n o t i c e  i n  t h e  Gazet te .  

Amendment of t h e  Crimes. Act. 1900 

S e c t i o n  3  amends t h e  Crkmes Act 1900 of  t h e  S t a t e  of New South 

Wales i n  i t s  a p p l i c a t i o n  t o  t h e  ~ e r r i t o r y .  S u b - s e c t i o n . 3 ( 2 )  

i n s e r t s  new s e c t i o n s  349A, 349B and 349C which d e a l  wi th  t h e  

powers of p o l i c e  t o  e n t e r  premises i n  c e r t a i n  c i rcumstances .  

Sec t ion  349A s e t s  o u t  t h e  c i rcumstances  i n  which a  p o l i c e  

o f f i c e r  may e n t e r  premises t o  t a k e  a c t i o n  t o  p reven t  t h e  

commission o r  r e p e t i t i o n  of an o f f e n c e  o r  breach of t h e  peace 

or  t o  t a k e  s t e p s  t o  p r o t e c t  l i f e ,  or ,  t o  p reven t  damaqe t o  

p roper ty .  The s e c t i o n  enab les  a  p o l i c e  o f f i c e r  t o  e n t e r  

premises when i n v i t e d  by any person,  inc lud inq  a  c h i l d ,  who is 

a p p a r e n t l y  a  r e s i d e n t  of t h e  premises .  
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S e c t i o n  349B empowers a  Magis t ra te  t o  i s s u e  a  war ran t  of e n t r y  

where he/she  is  s a t i s f i e d  by in format ion  on o a t h  t h a t  a  p o l i c e  I 

o f f i d e r  has  been r e f u s e d  permiss ion t o  e n t e r  premises  f o r  t h e  

purpose of g i v i n g  a s s i s t a n c e ,  and t h a t  t h e r e  a r e  reasonab le  

grounds t o  s u s p e c t  t h a t  a  person on t h e  premises  has  s u f f e r e d ,  

or  is i n  imminent danger o f ,  p h y s i c a l  i n j u r y  and needs 1 

a s s i s t a n c e  t o  p reven t  or  d e a l  wi th  t h e  i n j u r y .  The M a g i s t r a t e  ( 

may r e q u e s t  such f u r t h e r  in fo rmat ion ,  e i t h e r  o r a l l y  on o a t h  o r  

by a f f i d a v i t ,  a s  he/she  r e q u i r e s .  
I 

S e c t i o n  349C e n a b l e s  a  p o l i c e  o f f i c e r  t o  e n t e r  premises 

wi thou t  a  war ran t  where he/she b e l i e v e s  on reasonab le  grounds 

t h a t  an o f f e n c e  or  breach of t h e  peace is  being or  is l i k e l y  

t o  be committed, t h a t  a  person has  s u f f e r e d  i n j u r y  or  the re '  is 

imminent danger o f  i n j u r y  t o  a  person o r  damage t o  p r o p e r t y  

and immediate e n t r y  is necessa ry  t o  p r o t e c t  l i f e .  T h i s  

p r o v i s i o n  r e f l e c t s  t h e  common law powers of p o l i c e  t o  e n t e r  

premises  wi thou t  war ran t .  

Sub-sect ion 3  ( 3 )  amends1 sub-sec t ion  352 (1) of t h e  Act,  

s u b s t i t u t e s  a  new sub-sec t ion  352(2)  and adds new sub-sec t ion  

1 
Sub-sect ion 352(1)  is amended t o  p rov ide  t h a t  a  person who 

apprehends wi thou t  war ran t  another  person,  who is i n  t h e  a c t  

of committinq an o f fence  or  who has  committed an o f f e n c e ,  i s  

t o  d e t a i n  t h a t  person only  f o r  s o  long a s  is necessa ry  apd 

reasonab le  u n t i l  he/she  can a r range  f o r  t h e  a t t e n d a n c e  of a  

p o l i c e  o f f i c e r ,  or  t a k e  t h e  person t o  a  p o l i c e  o f f i c e r .  

Sub-sect ion 352(2)  is repea led  and a  new p r o v i s i o n  s u b s t i t u t e d  
' 

( I  

empowering a  p o l i c e  o f f i c e r  t o  a r r e s t  a  person wi thou t  a  

war ran t  f o r  a  breach of T e r r i t 0 r . y  law where he/she b e l i e v e s  on 

reasonab le  grounds t h a t  a  summons would n o t  ensure  one or  more 

of t h e  fol lowing:  t h e  p e r s o n ' s  appearance i n  c o u r t ;  h i s / h e r  

s a f e t y ;  t h a t  no f u r t h e r  o f fence  is  committed; t h e  p r e s e r v a t i o n  ( 

of ev idence ;  t h e  p r o t e c t i o n  of wi tnesses  or  t h a t  evidence is . 

n o t  f a b r i c a t e d .  
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Sub-sect ion ,352 (2A) r e q u i r e s  t h e  r e l e a s e  of a person a r r e s t e d  

wi thou t  war ran t  under sub-sec t ion  352(2)  where, b e f o r e  t h e  

person h a s  been charqed,  t h e  i n v e s t i g a t i n g  o f f i c e r  does n o t  

have,  or  c e a s e s  t o  have,  r easonab le  grounds t o  b e l i e v e  e i t h e r  

t h a t  t h e  person committed t h e  o f fence  o r  t h a t  it is necessa ry  

t o  con t inue  t o  hold  t h e  person i n  custody t o  ach ieve  t h e  

purposes s e t  o u t  i n  new sub-sec t ion  352 ( 2 ) .  

Amendment ' o f .  . the  Evidence.  Ordinance.  19.71 
.. , 

S e c t i o n  4 lamends s e c t i o n  66 of t h e  Evidence. Ordinance.  T971 

( ' t h e  P r i n c i p a l  Ord inance ' )  t o  provide t h a t  t h e  husband o r  

wife  of a person charged wi th  a domest ic  v i o l e n c e  o f f e n c e  

wi th in  t h e  meaning o f  t h e  Domestic~Viol.ence~~Ordinance 198.6 is - 
a compel lable  wi tness  i n  t h e  proceedings .  

Under sect1ion 6 6  of t h e  P r i n c i p a l  Ordinance t h e  husband o r  

wi fe  of a person charged wi th  a c r i m i n a l  o f f e n c e  is a 

competent b u t  n o t  compel lable  wi tness .  

The r u l e  does n o t  app ly  t o  de  f a c t o  spouses  nor does it app ly  

a s  between husband and wi fe  where an o f f e n c e  a g a i n s t  a person 
- under t h e  age of 16 is involved ( s e c t i o n  66 of t h e  P r i n c i p a l  

Ordinance c o n t a i n s  a s p e c i f i c  exemption i n  r e s p e c t  of t h e  

l a t t e r  c a t e g p r y )  . 

The r u l e  has  been c r i t i c i s e d  a s  it s e r v e s  t o  r e s t r i c t  t h e  

evidence a v a i l a b l e  t o  t h e  c o u r t .  I n  c r i m i n a l  p r o s e c u t i o n s  a 

c o u r t  should have a v a i l a b l e  t o  it a l l  r e l e v a n t  evidence.  

I t  is considered t h a t  i n  t h e  case  of domest ic  v i o l e n c e ,  ( a s  i n  
t h e  c a s e  of a s s a u l t  of a c h i l d  under t h e  e x i s t i n g  law) a 

spouse should be a compel lable  wi tness .  Such an excep t ion  t o  

t h e  s t a t u t o r y  r u l e  was recommended i n  1977 by t h e  Sena te  

Standing Committee on C o n s t i t u t i o n a l  and Legal A f a i r s  i n  i ts 

Report on t h e  ACT Evidence B i l l .  
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Amendment o f  M a g i s t r a t e s  Court  Ordinance 1930 
( 

\ 

s e c t i o n  5  amends t h e  M a g i s t r a t e s  Cour t  Ordinance 1 9 3 0 ~ ( ' t h e  

PC i n c i p a l  Ordinance ' ) t o  provide f o r  t h e  inclusioni '  o f  s p e c i a l  

c o n d i t i o n s  by t h e  Court  when g r a n t i n g  b a i l  t o  a  person charged 

wi th  a  domest ic  v i o l e n c e  o f f e n c e ,  t h e  apprehension of a  person ( 
admit ted t o  b a i l  where t h e r e  a r e  reasonab le  grounds f o r  

b e l i e v i n g  t h a t  t h a t  person has  f a i l e d  t o  comply or  w i l l  n o t  

comply wi th  c o n d i t i o n s  a t t a c h e d  t o  it and f o r  enforcement of a  

recognizance t h a t  has  n o t  been complied wi th .  
' I  

Sub-sect ion 5(1) d e f i n e s  ( f o r  t h e  purposes  of q e c t i o n  5 )  

' P r i n c i p a l  Ordinance'  t o  mean t h e  M a g i s t r a t e s  e o u r t  Ordinance 

1930. 
/ 

Sub-sect ion 5 ( 2 )  amends sub-sec t ion  8 0 ( 2 )  o f  t h e  P r i n c i p a l  

Ordinance t o  exclude t h e  a p p l i c a t i o n  of sub-sec t ion  8 0 ( 1 )  

(which r e l a t e s  t o  enforcement of f o r f e i t e d  recognizances)  i n  

r e s p e c t  o f  f a i l u r e  t o  comply wi th  s p e c i a l  c o n d i t i o n s  t h a t  may 

be imposed i n  p o l i c e  b a i l  under s e c t i o n  24 of t h e  Domestic 

Violence Ordinance 1986. A s  is c u r r e n t l y  t h e  c a s e  wi th  , 
s p e c i a l  c o n d i t i o n s  i n  Court  b a i l ,  t h e  consequences of f a i l u r e  

t o  comply wi th  such c o n d i t i o n s  is t o  be governed by P a r t  X I I I A  
1 

of t h e  Pr i n c i p a l  Ordinance.  

Sub-sect ion 5 ( 3 )  amends s e c t i o n  248A of  t h e  P r i n c i p a l  

Ordinance (which a l lows  t h e  Court  t o  impose f u r t h e r  c o n d i t i o n s  

on b a i l )  t o  s p e c i f y  s p e c i a l  c o n d i t i o n s  t h a t  may be imposed by 

t h e  Court  on a  de fendan t  r e l e a s e d  on b a i l  a f t e r  being charged 

wi th  a  domest ic  v i o l e n c e  o f fence .  
' 

t 

I Sub-sect ion 5 ( 4 )  amends s e c t i o n  248B of t h e  P r i n c i p a l  

o rd inance  t o  empower a  p o l i c e  o f f i c e r ,  who b e l i e v e s  on '\ 
reasonab le  grounds t h a t  a  person r e l e a s e d  on b a i l  a f t e r  having 

been charged wi th  a  domestic v i o l e n c e  o f f e n c e  has  f a i l e d  t o  i 
comply or  w i l l  n o t  comply wi th  a  cond i t ion '  o f  t h e  b a i l ,  t o  

apprehend t h a t  person wi thout  a  war ran t .  
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Sub-sect ion 5 ( 5 )  amends s e c t i o n  248D of t h e  P r i n c i p a l  

Ordinance (which d e a l s  wi th  t h e  e f f e c t  on a  recognizance of 

t h e  apprehension of a  de fendan t )  consequent  upon t h e  amendment 

i n  sub-sec t ion  5 ( 4 ) .  

Sub-sect ion.  5.(6) amends s e c t i o n  254 of t h e  P r i n c i p a l  Ordinance 

t o  ensure  t h a t  i t s  p r o v i s i o n s  (which r e l a t e  t o ,  enforcement o f  

f o r f e i t e d  recognizances)  app ly  t o  recognizances  e n t e r e d  i n t o  

under t h e  Domestic. .Violence. Ordinance.  ,1986 and s e c t i o n  24 o f  

t h e  Po. l ice .  Ordinance.  $927; 

Amendment .of  .Magis t ra tes  .Court  . . ( c f v i l  .Jur isdict . i .on) . Ordinance 

1982 - 

Sec t ion .  .6 amends s e c t i o n  282H of t h e  M a g i s t r a t e s .  Court. ,(Civ,i.l  

- J u r  i s d i c t + o n ) .  Ordinance.  1982 (which p rov ides  t h a t  t h e  

i n s t i t u t i o n  of an appea l  does n o t  o p e r a t e  a s  a  s t a y  o f  

enforcement or  execu t ion  o f  t h e  judgment o r  o rder  appea led  

from u n l e s s  t h e  Supreme Court  o the rwise  o r d e r s )  t o  make it 

c l e a r  t h a t  an appea l  t o  t h e  Supreme Court  from t h e  making o f  a  

p r o t e c t i o n  o rder  by t h e  M a g i s t r a t e s  Court  does n o t  o p e r a t e  a s  

a  s t a y  of o p e r a t i o n  o f  t h a t  o rder  u n l e s s  t h e  Supreme Court  

o the rwise  o r d e r s .  

Amendment of t h e -  P o l i c e  .Ordinance ,1927 

S e c t i o n  7  r e p e a l s  s e c t i o n  18 of t h e  Po l ice .Ord inance .3927  

which d e a l s  wi th  t h e  power of p o l i c e  o f f i c e r s  t o  a r r e s t  

wi thou t  war ran t  i n  c e r t a i n  c i rcumstances  ( sub-sec t ion  7  (1) ) . 
This  is now d e a l t  wi th  i n  t h e  amendment t o  s e c t i o n  352 o f  t h e  

Crimes Act 1900 i n  s e c t i o n  3 of t h e  Ordinance. 

Sub-sect ion 7 ( 2 )  amends s e c t i o n  24 of t h e  Po.l ice Ordinance 

1927 s o  t h a t  a  person who has  been apprehended wi thou t  a  

w a r r a n t , s h a l l  a s  soon a s  p r a c t i c a b l e  be d e l i v e r e d  i n t o  t h e  

custody of a  member of t h e  P o l i c e  Force who is i n  charge o f  

t h e  n e a r e s t  p o l i c e  s t a t i o n .  This  amendment is consequent  upon 

new s e c t i o n  352 (224) o f  t h e  Crimes. .Act. 1900, i n s e r t e d  by 

s e c t i o n  3 O E  t h e  Ordinance. 
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s e c t i o n '  24 is a l s o  amended (by t h e  i n s e r t i b n  of new t ,, .. 
1 

sub-sec t ion  24(2A))  s o  t h a t  t h e  p r o v i s i o n s  of s u b - s e c t i o n s  , 

24 (1) and (2)  - which r e l a t e  t o  t h e  r e l e a s e  on b a i l  of  pe rsons  

apprehended wi thou t  war ran t  - no longer  app ly  t o  a  pe,rson 
. I 

apprehended i n  r e s p e c t  of a  domest ic  v i o l e n c e  o f f e n c e .  The 

r e l e a s e  of pe rsons  apprehended i n  r e s p e c t  of t h e s e  o f f e n c e s  is i 
now covered by P a r t  I11 of t h e  Domestic Violence.Ordinance 

1986. 

Sub-sect ion 24(3)  is  amended t o  app ly  t h e  p r o v i s i o n s  o f  t h e  

M a g i s t r a t e s  Court  Ordinance 1930 r e l a t i n g  t o  recognizances  t o  \ \  

\. 

any recognizance e n t e r e d  i n t o  by a  person before  a  p o l i c e  - 
o f f i c e r  whether t h e  recognizance is taken under t h e  

p o l i c e .  Ordinance.  1927 o r  under t h e  Domestic. .VioZence Ordinance 

1986. Th is  p r o v i s i o n  e n a b l e s  a  breach of such a  recognizance - 
t o  be d e a l t  wi th  under t h e  M a g i s t r a t e s  Court . .Ordimance.l930. 

Author ised by t h e  

Attorney-General  . I 
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