AUSTRALIAN CAP1TAL. TERRITORY

IMPERIAL ACTS APPLICATION ORDINANCE 1986

EXPLANATCRY STATEMENT

No. 43, 190

INTRODUCTION

The purpose of this Ordinance is to omit firom certain Imperial
Acts that are in force in the Territory provisions that are
"obsolete or inapplicable to the Tertitory and provide

definitive texts of those Acts as they apply in the ‘erritory.

The Ordinance imp}ements part oif the recommendations of the
Law Reform Commission of the Australian Capital Territory in

its Report on Imperial Acts _in force in the Australian Capital

Territory furnished in 1972 and its gupplementary Report

furnished in L973.

The former Report recommended that the lmperial Acts specified
in Appendix 1 Part A of that Report be prescrved in their
existing form because of their major cqnscitutlonal and
historical significance. Except as mentioned below, this

Ordinance gives effect to this recommendation.

This Ordinance does not implement the further recommendation
of the Commission that Acts listed in Appendix 2 of the Report

be repealed.

It is intended that a subsequent Ordinance will repeal

unnecessary and obsolete Acts.

1t has become increasingly difficult to identify thosc
imperial Acts that apply in the A.C.T. Imperial Acts apply in
the A.C.'T. because they extend, by reason of their express |
provisions or by necessary intendment, throughout the
South Wales on 1 January 1911. 1mperial Acts in force in

N.S.W. on that date were, 'so far as applicable', continued in

s
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force in the A.C.T. by section 6 of the Seat of Government

Acceptance Act 1Y09. 1lmperial Acts in forcc in N.S.W. before

1911 consisted, in addition to thosc Acts applying by express
provision or necessary intendment, of Acts that came into
force in that State when it was founded as a British Colony or
in 1828 pursuant to section 24 of the Australian Courts Act,

1L828.

Texts of lmperial Acts in force in the ACT are not readily
available in the form in which they are so in force because
many have been repealed in the United Kingdom and are no
longer printed in recent editions of the laws of the United
Kingdom, or because they have been amended in the United
Kingdom by Acts not in force in the ACT and are printed in

those editions only in their amended forms.

‘The Ordinance is intended to cleaf'away those difficulties.
‘So far as the Acts specified in Schedule L are concerned , the
ordinance will confirm their application as Acts in force in
the Territory but will not provide texts of those Acts, '
because of the length of the Act in the case of the Merchant

Shipping Act, 1894,because the Acts only operate in time of
war and would require substantial revision in the case of the
Prize Acts, or because it is expected that the Acts will be
repealed and dealt with in the Criminal Code for the Territory

in the near future.

The Ordinance does not attempt to make recforms of a
substantive nature in the Acts printed in Schedule 3.
Substantive reforms of the law dealt with in these ‘Acts should
appropriately be made by separate Ordinances dealing with ‘the
subjects covered by these Acts. However, the opportunity has
been taken to spell words according to modern usage and to
include punctuation to help the understanding of the texts.

As mentioned above, obsolete provisions and provisions having

no force or effect in the Territory are omitted.

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Although the nature of the changes made to the texts of the
Acts printed in Schedule 3 have not been sct out in detail,
omissions from those Acts and changes of a substantial nature
are referred to in notes set out ‘at the end of the rarts to

Schedule 3.

Background

Section 6 of the Seat of Government Acceptance Act 19uYy

provides that all laws in force in the Territory immediately -
before 1l January 1911l should, so far as applicable, continue
in force until other provision is made. The laws so continued
in force included those Imperial Acts in force in New South
Wales on 31 December 1910 that -

{(a) had -come into force in N.5.W. at common law on

the foundation of the colony:

(b) had come into force in N.S.W. by virtue of
section 24 of the Australian Courts Act, L828,
on 25 July 188 by reason that they were in
force in the United Kingdom on that date and

were capable of being applied in N.S.W; or

(c) that had been expressly adopted by a N.5.W.
Act.

In addition, certain Imperial Acts continued in force in the
A.C.T. because they applied, by cexpress provision or necessary
intendment, throughout the dominions of the Crown. Moreover,
certain Imperial Acts passed after 31 December lYLU and before
the Statute of Westminster applied to the Commonwealth on 3
September 1939 also are in force in the A.C.'I. because they so
applied throughout thce dominions of the Crown.
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Az mentioned above, the Law Reform Commission of the ‘lerritory’
recommended that some of these Acts be continued in forc¢e in
the Territory. 'The Law Reform‘Commission of the 'lerritory
considered, in preparing its Reports, a report prepared by the
Law Réform Commission of New South Wales ln.L967 on the
Application of Imperial Laws. Subsequent to the preparation

of the HKeports of the Law Reform Commission of the 'lerritory,
a report was prepared in 1975 by Gretchen Kewley on the
Ilmperial Acts Applicarion Act, 1Y2Z2,0f victoria and by the Law

Reform Committge of the South Australia and the Law Reform
commission of Queensland on Imperial laws in torce in those’

States.

This ordinance has been prepared after careful consideration
of all those Reports and a New Zcaland draft Imperial Laws
Application Bill 1Yy86. For reasons set out below, there are
gsome variations from the recommendations of the Commission
concerning Acts to be continued in force and the ordinance
contains a few Acts that were not included in those

recommended by the Commission ‘to be continued in force.
Schedule 1

The  Acts specified in Schedule L have been continued in force,
to the extent specified in column 3 of that Schedule, but the
texts are not being printed in the Ordinance. ‘'The Acts
specified in Schedule I fall into 4 classes, namely, Acts
dealing with the law of the sea, including piracy, Acts
dealing with slavery, the Merchant Shipping Act, L8Y4, and
Acts dealing with prize. ‘The first two classes deal with
matters unlikely to arise in the Territory. Lt is intended
that the matters dealt with be covered by amendmencs of the
criminal laws of the Territory, and that these Acts be
repealed, in the near future. 'The Merchant Shipping Act is
not'being printed in the Ordinance because of its length. 'The
Acts concerning prize operate only in time of war and could
not be amended to opérate satisfactorily in the Yerritory
without substantial revision. All these Acts are included in
Part‘A of Appendix L to the Commission's Report as Acts that
should be continued in forcc in their existing form.
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Acts recommended to be continued in force but not included in

Schedules 1 and 2.

Part A of Appendix 1 to the Commission's Report recommecnded
that the following Imperial Acts be continued in force in
their existing form, but, for reasouns set out below, these

Acts are not included in the Ordinance.

52 Hen. 3 c.1l7

12 Chas. 2 c.24, sections 8 and Y
24 Geo. 2 c.23

58 and 5y Vic.c.34

63 and 64 Vvic.lz

22 and 23 Geo.V.c.4

2 Hen. 3 c.i7 This Act sets out the duties and

responsibilities of some guardians of children. It is not
being continued in force as this matter is being covered by

amendment of the Testamentary Guardianship Ordinance 1984 in

respect of testamentary guardians and by amendment of the
Imperial Acts (Substituted Provisions) ordinance 1986 in

respect of other guardians.

1z Chas 2 c.24 Sections 8 and Y dealt with testamentary

guardians of children. Since the Commission made its Keport,

the Testamentary Guardianship Ordinancc 1Yy84 has made

provision for this matter and has repealed section 8 and Y.

24 Geo 2 ¢.23 This Act, passed in L7500, replaced the old

Julian Calendar with the CGregorlian Calendar still in use
today. ‘The Law Reform Comnission ot N.S.W. recommended the
replacement of the Act by a modern brovision. ‘fhe Law Reform
Commission of the A.C.T. considered that the NSW provision
served little practical purpose as it "required, for its full
understanding, reference to the Act ol L7b50". It rccommended
the retention of the Act in its existing form. In addition to
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providing for the transition in 1750 from the old Julian
Calendar to the new Gregorian Calendar, and for determining
which years shall be lcap years, the Act contains dctailed
provisions for establishing the date of Laster in each year,
for determining the.dates of other movable feasts ceiebrated,
by the Church of £ngland and thc table ot Lessons to be read
in the Church of kngland at Morning Prayer and Lvening Prayer,
respectively, on each day of the year.

The view has been taken that it is unnecessary to continue
the Act in force in the ‘erritory. In so far as it changed
the Calendar in 17%U, its operation is exhausted. Clause 7 of
the Ordiﬁance provides, in etifect, that the ceasing of the Act
to be in force in the Territory does not revive the old Jﬂlian
Calendar. 17The existing Calendar is well established and there
appears to be no need for a law to continue its operation.

The provisions relating to LEaster and the Church of England
are either obsolete or ilnappropriate to be prescribed by 1law.

58 and b9 Vic.c.34 This act dealt with the alteration of

boundaries of the Colonies. ‘The Commission recommended that
it be continued in force as it is refcrred to in the
Constitution of the Commonwealth. However, as the ACT is not,
and never was, a Colony, the Act cannot apply to any tuture
alteration of the boundary of the AC1. ‘''he view has been .
taken that it has probably never been capable ot appiying in
the AC1 as law of the Territory. )

63 and 64 Vic c.L2 This is the Commonwealth of Australia
. :

Constitution Act LY0U. The Commission recommended that it
continue in force. It applies throughout Australia.as law of
Australia, and not in each State and Territory as law of that
State or Territory. Its operation as law of Australia is not
affected by this ordinance (see clause Lz(2) of this

Oordinance).
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22 and 23 Geo.V.c.4 'This Act is the Statute of Westminster.

The Commission recommended that it continuc in force in its
‘existing form. It has applied to the Commonwealth as law of
the Commonwealth since 3 September LlY3Y. 1Its opcration as a
law of Australia is not atfected by this Ordinance (see clause

12(2) of this oOrdinance).

Acts proposed to be continued in force in the Territory but

not so recommended by the Commission.

For reasons set out below, the Ordinance continues in force
the following Imperial Acts although the Commission did not

recommend that this be done.

13 kdw. L c.22 Waste by tenant in common
2 Hen. 4 c.1 I'rec access Lo courts
L Edw. 6 c.7 )
1 Anne c.2 )
6 Anne c.2 ) Death of the Crown
1 Geo. 3 c.23)
1 Edw. 7 c.b% )
2 Geo. 2 cC.22 ) set off
8 Geo. 2 c.24 )
9 Geo. 4 c.83 ) Colonial law

28 & 29 Vic. c.63 )
19 & 20 Vic. c.113)
27 Viec. c.20 ) Legal Proceedings
22 & 23 Vic. c.63 )

41 & 42 Vic. c.73 Territorial Waters
Jurisdiction.

53 & 54 Vic. c.27 Colonial Courts of
Admiralty
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13 Bdw. L ¢.22 'This Act confers on one tenant in common of

land a right to sue the other tenant in common for waste
committed by that other tenant. ‘fhce Commission reported that:
it was obsolete. However, the Law Reform Committece of South
Australia considercd that it established a principle ot
substantive law that should be preserved. It is considered - -

that the safer course is to continuec the Act in force.

2 Hen. 4 ¢.l This is an act, supplementing Magna Carta,
establishing the right of all persons to access to the courts
of the land. It is a fundamental liberty not éxpressly
referred to in Magna Carta. Lt is not referred to in the
Commission's Report but is referred to by the South Australian
Law Reform Committce as a law of major constitutional

importance.

Statutes relating to the death of the Crown.

‘he Commission recommendced that thesec Acts be repealed and
replaced by a modern provision. However, as thesc Acts apply
in their existing form to the Commonwealth, and Commonwealth
Courts and instrumentalities, it 1is considéred more'j
appropriate that they continue to apply to the ‘ferritory and-
ifs Courts and instrumentalities in their ekisting torm until

replaced by Commonwealth law.

Acts relating to set-off.

The Commission considered these Acts unnecessary in view of
NSwW legislation in force in the 'ferritory and Rules of Court
of the Supreme Court. ‘'here is no NSW 1egislation with
respect to set-off now in force in the Técritory. The Rules
of Court set out the practice in respect of pleading a set-off
in an action in the Supremc Court. ‘The Law Reform Committee
of south Australia reported that the Acts should continue in
force becausc they set out the substantive basis on which
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debts could be set off one against the other and that Rules of
Court mercly established the procedures for establishing a
set-off in an action but not the substantive right to set off
debts. 'he safer course is to continue thc Acts in force
until the matter is dealt with by Ordinancc of the ‘'lerritory.

Y Beo.4 c.H3, section 24 and 28 and 4Y Vic.c.63

The first of these Acts is the Australian Courts Act, Ly28.
Section 24 extended Imperial Acts in force on 25 July 1828 in
the United Kingdom to New South Wales in so far as they were
capable of applying therc. “The scecond Act is the Colonial
L,aws Validity Act, 1865 which limited the powers of colonial
legislatures to pass Acts. ‘lhe Commission rccommended their
repeal. However, they are of great historical significance to
the development of law in the ‘l'erritory and may be ot
practical importance in determining whether an lmperial Act
or a NSW Act continued in force in the Territory on L January

1Yll by virtue of the Seat of Covernment Acceptance Act 190Y.

Acts relating to legal proccedings

hese Acts deal with the taking of evidencec outside Australla
on commission at the request ot the supreme Court, or within
the Territory at the request of a Court in another part ot the
dominions of the Crown, and with the ascertainmeunt of the law
of another country in.proceedings in the ‘Territory. ‘'lhey are
not referred to in the Reports of the Commission, but are

believed to be uscd occasionally by the Supreme Court.

41 and 42 Vic c¢.73 This Act conicrs jurisdiction on the

Supreme Court, under the admiralty jurisdiction of that Court,
in respect of offences committed within the territorial waters
of a part of the dominions of the Crown, including oficnces
committed by foreigners. The Commission recommended its
replacement by a modern provision. However, as thc law
relating to admiralty jurisdiction of the Supreme Court is
under review, it 1is considered better to continue this Act in

force in its existing form for the prescnt.
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53 and 54 Vic c.27 This Act confers admiralty jurisdiction on

the Supreme Court. The Commission rccommended its repeal on
the basis that the Supreme Court acguired this jurisdiction by
virtue of paragraph ll(a) of the Australian Capital Territory

Supreme Court Act 1933. That Act conferred on the Supreme

Court the same jurisdiction as the Supreme Court of NSW had
before 1 January L911. However, the Commission appecars to
have overlooked the fact that 53 and %4 Vic c.27 did not apply
to NSW until 1 July L1911. Accordingly, paragraph lL(a)
referred to above did not attract this jurisdiction. ‘The Act

is therefore being continued in torce in its cxisting form.

Details of the Ordimance are set out in Attachment "A". {

Approved by the
Attorney-General

/86
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ATTACHMENT "A"

DETALLS O ORUINANCIS

NOTES ON SECTIONS

Section 1 provides that the Ordinance may be cited as the

Imperial Acts Application Ordinance 19Y86.

Section 2 provides for dates of commencement of the various
parts of the ordinance. The whole ordinance, except for
sub-sections 4(2) and (3) came into operation on the day on
which notice of the oOrdinance having been made was published
in the Gazette. Sub-sections 4(2) and (3) will come into
operation on dates to be fixed by the Minister by notice
published in the.Gazette. These dates will be fixed when the
Judges of the Suprcme Court have made the rules of court

referred to in the notes on those sub-sections.
Section 3(l) defines-

an applied Imperial Act as an Imperial Act that

extended to the Territory of its own iforcc or that
was in force in New South Wales on 31 December LYl0
and is in force in the ‘lerritory by virtue of

section 6 of the Seat of Government Acceptance Act

1909;

commencing date as the date on which notice of the
ordinance having been made was published in the

Gazette;
. Imperial Act as a public Act of [England, Great

Britain or the United Kingdom , as the casc may be,
enacted between 1235 and 1939:
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. State as the Statc of New South Wales.

sub-section 3(2) provides that, subject to sub-scction 3(4),
where an applied imperial Act that extends to the 'Tercitory oi

its own force had been amended before 3 Septecmber 1939 (the
date on which the Statutce of Westminster commenced to apply cb
Australia) by another Imperial Act then a refecrencc to that
Act is to be read as a reference to that Act as so amended. -

sub-section 3(4) provides that, subject to sub-sccltion 3(4), a

reference to an applied Imperiat Act, other than 6nc that
extends to the *territory of its own force, is to be read as a
reference to that Adt as amended in the united Kingdom before
25 July L1928, as amended between rthat date and 31 Deccmber
1910 by an I!mperial Act that extended to New South Wales oi"
its own force and as amended betwecen L January t9ll and 3
September LY39 by a United Kingdom Act that applied to the

Territory of its own force.

Sub-section 3(4) provides that wherc an applied Imperial Act

has been amended by a law of the Commonwecalth or of the
Territory before the commencing date, a reference to that Act
is to be read as a refercnce to that Act as so amcnded.

Sub-section 4(l) repeals all the scctions of the Imperial Act

8 and 9 Will. 3.c.tl other than secrion 8, and all the
sections of the Act 4 and 5 Annc ¢.3 other than sections L2
and 13, but continues thosc sections in force in the
Territory. ‘hose scctions regulated court procedurcs in suits
on bonds. ‘''he Commission rcecommended that they be replaced by
Rules of Court (as has been done in the United Kingdom) and
that the other scections be repecaled. The other sections of B
and v Will. 3 c.Ll deal with the awarding of costs in
proceedings and the death ol a party before proceedings have
been completed. Thesc provisions have becen superseded by
other laws of the ‘erritory. 'The other sectious of 4 and 5
Anne c¢.3 deal with court proccdures that are obsolete or have

been superseded by other laws of the 'lerritory.
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Sub-section 4(2) repeals the Ilmperial Act ¥ and 9 Will.

3.c.ilL on the date tfixed for the commenccement of the
sub-section. ‘T'he datc will be fixed atter Rules of Court have
been made by the Judges of the Supremc Court in lieu of

section 8.

Sub-section 4(3) repeals the Imperial Act 4 and % Annc c.3 on

the date fixed for the commencement of the sub-scction. The
date will be fixed when Rules of Court have been made by the

Judges of the Supreme Court in lieu of sections 12 and L3.

Sub-section 4(4) provides that, subject to sub-section 4(6),

where a section is, or sections are, specificd in column 3 of
Schedule L opposite to the citation of an applied Imperial Act
in column 1, the remaining sections ccase to be in force in

the lerritory on the commencing date.

Sub-section 4(%) provides that the Charitable Uses Act, 1601

ceases to be in force in the 'lcrritory on the commencing
date. 'The recpeal of this Act was recommended by the

Ccommission.

Sub-section 4(6) provides that wherc a provision oL an applied

Imperial Act that would otherwisc ccasc, by virtue of scction
4(L),(2),(3),(4) or (5), to bc in force in the 'Territory
amends a provision of another Imperial Act that continues in
force in the Territory, it remains in force until the
provision of the othér Act that it amends ceases to be in

force in the Territory.

Sub-section 5(L) amends the Imperial Acts cited in column 1l of

Schedule 2 to the extent necessary for them to bce in torce in
the Territory in the terms set out in the relevant Part of
Schedule 3.
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Sub-section 5(Z) provides that, subject to sub-section 5(3},

where a section or another part of an applied imperial Act is
omitted from the text of the Act printed in schedule 3,.then,
that section or other part, if it was in force in the
Yerritory immediatcly betore the commencing date, ceases to be

so in force on the commencing date.

sub-section h(J4) provides that where a section or other part

of an applied Ilmperial Act that would cease to be in force .in

the ‘lerritory by virtue of sub-secction 5(Z) amends a provision. :

of an applied Lmperial Act Lhat continues in forcec in the
Territory, then it does not so ccase to be in force until the

provision that it amends ccases s0 to be in {orce.

Sub-section 5(4) deems the translations from the fatin or

Norman French of Acts enactcd before the reign oL Henry 7/ to

be for all purposes correct.

Sub-section 5(5) deems the conversion of words in Acts cnacted

before the reign of George 2 from the spelling of the day into
modern spelling to be for all purposes correct. :

Sub-scction 6(1l) provides that Llmperial Acts specified in

column L of Schedule 2 that extended to the lerritory of their
own force continuc so to extend as amended by this Ordinance
and the other applied lmperial Acts so specified continue to
apply in the Territory, as amecunded by this Ordinance, in

accordance with scction 6 of the Seat ot Coverumenl Acceptance

Act 1909. Thus this ordinance does not alter the status ol

the Acts continued in force.

Sub-sections b(2) and (3) provide that if an Impcrial Acc

specified in column L of Schedule L, column L ot schedule 2 or
in sub-section 4(l) had never been in forcec in the Terrltory
or had ceased so to be in force before the commencing date,
nevertheless that Act, or the part of that Act specificd in
column 3 of Schedule L, has effect on and-after the commencing
date in the Territory as amended by this Ordinance and this

ordinance applies to and in reclation to it.
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Sub~section 6(4) provides that sub-scction 6(3) docs not alter

the law in force in the Territory beforce the commenciug date
‘or render invalid on or after the commencing date anything
done or suffered before that date that was valid when donce or

suffered.

Sub~section 7(Ll) contains saving provisions, corresponding

with section 38 of the Interpretation ordinance, saving things
done, rights acquired and liabilities incurred under a part of
an applied Imperial Act that ccases to be in force in the

l'erritory by virtue of this Ordinance.

Sub-section /(4) provides that, without affecting sub-scection

/(L), the ccasing of the Charitable Uses Act, 160L, to be in
force in the Yerritory (under sub-section 4(%)) docs not
prevent references to charities in aud under the law of the
Territory f{rom continuing to be construecd as refcrences to
charities within the meaning and scopc ot the Preamble to that
Act and that the ccasing of any Ilmperial Act, or'part of such
an Act, to be in forée in the Territory docs not attect aay
rule of law or of equity in force in the 'lerritory otherwise
than by virtue of that Act or that part of that Act. Under
the general law of the ‘lerritory, what is a charilLy has always
been determined by refercnce to the treamblc to the Charitable
Uses Act, leul. The text of the Preamble is printed in

Schedule 4.

Sub-section 7(3) provides that for all purposes of thc ltaw of

the Territory, the text sct out in Schedule 4 shall be taken
to be the text of the Preamble to the Charitable Uses Act,

1601.

Sub-section /7(4) provides that wherc an applied lmperial Act,

or a part ot such an Act, that ccascs to be in force in the
lerritory by virtuc of this Urdinancc repealed, confirmed,
revived or perpetuated another Imperial Act, or part of
another such Act, that d4id not so cecasc to be in force in the
Territory, that repcal, confirmation, reovivor or perpecluation

is not affected.
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Sgction 8 provides that where a provisidn of an applied
Imperial Act continued in force in the Territory is
inconsistent with a law of the ‘lerritory (not being another
applied Imperial Act), the provision is, to the extent of the
inéonsistency, of no tforce or effect in the territory. It
thus gives paramountcy to local law. 1f there is
inconsistency between 2z applied Ilmpecrial Acts, then the
inconsistency would be resolved according to the ordin&ry

rules of statutory interprectation.

Section 9 provides that the hcadnotes to scctions in an
applied lmperial Act, and thec footnotes to a Part of Schedule
3 do not form part of the Imperial Act or of this Ordinance.

Section 10 provides that an applicd Imberial Act specified in
Schedule 1 is to be administered by the Minister specified in
column 4 of that Schedule opposite to the citation of the Act
in column 1 and makes similar provision for the administration

of the Acts specified in Schedule 2.
Section 11 interprets references to the Sovereign reigning at
the time of the enactment of the Act, or to the Crown, as

references to the Sovereign for the time being.

Sub-section 12(1) requires the Ordinance and the applied

Imperial Acts continued in force by it to be read subject to.
the Constitution and so as not to exceed the legislative power
in respect of the Territory and to be read down Lo the extent

(if any) to which they exceed that powecr.

Sub-section 12(2) provides that nothing in the Ordinance

affects the operation in the Territory of an Lmperial Act that
extends to, or has force or effect in, thce Commonwealth as

part of the law of the Commonwealth.

Section 13 provides for the Ordinance to be administerecd by

the Attorney-General.
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NOTES ON SCHEDULES

Schedule I lists le lmperial Acts that continuc in fLorcec imn
the Territory (either in whole or in part) although, for
reasons set out above, their texts arc not printed in the
ordinance. Lt also lists the Ministers responsible for the
administration of these Acts. Rrief particulars ot the Acts.

specified in Schedule L arc as follows:

. Act 28 Hen. 8 c.L5 cnables offences committed at seca to
be dealt with as iif committed within the rcalm.

. Acts LL Will. 3 ¢c.7 to L8 Ceo. Z c¢.30 (inclusive) are
Acts decaling with piracy and exteunding the jurisdiction
of courts to dcal with acts of piracy, and with aiding
and abetting piracy, committed outside the ordinary

jurisdiction of the courts.

. Acts b Geo. 4 c.LL3 to 6 and / Vic. c¢.98 (inclusive), and
Act 36 and 37 Vic. c. B8 are a serics of Acts abolishing
slavery and freeing slaves throughout the dominlons of

the Crown.

. Act 57 and b4 Vic. c. 60 - the Merchant Shipping Act,
1894 is a comprchensive Act dealing with the registration
of British ships and the construction, opcration and
maintenance of ships. 1t has becn supecrseded, in parc,

by the Navigation Act 1YLz and the Shipping Registration

Act 1Y8L of the Commonwcalth.
't'he rcmainind Acts deal with prize taken in time of war.

Schedule 2 contains a 1list of Imperial Acts of
constitutiohal, historical or other significance continuing to
be in force in the ‘lerritory. It indicates the subject matier
or short title of cach Act, the tart of Schedule 3 in which
the text is printed and the Minister by whom it is

administered.
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Schedule 3 contains the texts of thc lmperial Acts ot
constitutional, hlstorical or other significance that are
being continued in force in the 'lerritory. Notes at the end
of each rart indicate whether the Act has been amended and, if.
it has been amended by the Ordinance (oltherwisc than formally
in respect of spelling and puunctuation), the gencral nature ot
the amendments so made. ''he notcs also refer to somé
Ccommonwealth Acts that may affect the application of the
Imperial Act in the 'lerritory. As mentioned above in relation
to clause Y of the Ordinance, the notes do not form part of
the lmperial Act concerncd or of tho ordlnance: They are
included for general information only. Notes on cach Pkart

follow.

Part 1 - L3 Bdw. Llc.2Z2 s.L1(L285)

This Act confers a right on a person who holds 1land as a
tenant in common with another person to bring an action
against the other person for waste committed by the other
person. . [t contofs a right thatv would not otherwise be

available.

Part 24 - Magna Carta (L297)

The Commission recommecnded that chapter #y confinuc in force
in its existing form. ‘his chapter established the
fundamental principle of constitutional law that the Crown
will not deprivec a person .of rights or property, and will not
judge or condemn a person, cxcept by due process of law and
will not sell, deny, or defer justice or right to any person..
The Statute has been printed in the traditional form as if the
various chapters werc the eqﬁlvalent of scctions of a ﬂodern
Act.and not ecach a scparate Act. The other chapters in the
Statute have, in accordance with Lthe recommendation of the
Commission, been omitted. “They are either obsolete or
superscded by other law of thc'Tcrritory.

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



- 1y -

part 3 - 25 Edw.3 St.5c.4 (Ll3bl)

I'he Commission recommended that this Act continuc in torce in
this existing form. It refers to Magna Carta and spells out

the right of all to duc process of law.
Part 4 - 28 Bdw. 3 c.3 (L3b4)

The Commission recommended that this Acl continue in torcce in
its existing form. It spells out the extent ot duc process of
law to cover deprivation of lands, disinheriting and putting

to death.

Part b - 42 Edw. 3 c.3 (L368)

The Cqmmission recommended that this Act continue in torce in
its existing form. It is a further cxposition of "due process
of law", making it clear that persons cannot be brought beiore
the courts except upon presentment before justices or by
ordinary writ and states expressly that anything dounc contrary

to this principle is void.

rpart 6 - 2 Hen. 4 c.Ll,ss8. 4 and 5 (t400)

fhis Act is not refecrred to by the Commission in its Reports.
It is referred to in the Ninety-Sixth Report of the Law ®Reform
Committee of South Australia as a constitutional statute that
should be preserved. It guarantecs a general right of access
to the courts and rcguires justice to be done to the poor as

well as the rich.

rpart 7 - L Hdw. & Cc.7/,8.4 (Lh47/)

This 1is the first of several statutcs that dcal with problems
that have arisen as a rcsult of thc dcath of the Crown. ‘The
-commission recommended their replacement by modern provisions,
but, for reasons set out above, they are being continued in

force in their existing form. ‘This Act ensures that
proceedings in the Courts do not abatec on the death of the

Crown.
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Part 8 - L8 Eliz. L c.b. (Lb7/b) .

The Commission recommended that this Act continuc¢ in torce in
its existing form. It rcgulates the prosecution oi otffences
by “common informers™, that is to say., persons who were not
involved in the offence and were not responsible tor the :
enforcement of the law. It was designed to prevent proccdural
abuses that had evolved over the ycars. [t regulates the-
manner in which procecdings may be inscituted byla common
informer, the settlement by agrecment of such a proceeding and

costs and penalties in such a proceeding.

rart Y - 21 Jas. L c.Lb, ss. 5 and 6 (Lez23)

‘“he Commission rccommended that this Act continuc in force in
its existing form pending a complete review ot the law fixing
times within which proceedings may be brought in the courts.

This review has been completed and the Limitation Ordinance

1yss repecaled sections 3,4, and / of this Act. Sections L and
2 are cither cxhausted in their operation or supcrsceded by
later statutcs. Sections % and & alone are still in force .in
the Territory. 'hesc sections were not referred to in the
Reports of the Commission. Section 5 conters on a person sued
for trespass to lands a right to plecad that the trespass was
due to negligence or was involuntary and to pay into courtc-an
amount by way of amends for thec trespass. Scction & is
intended to discouragec frivolous actions for slander. It
provides that 1if the damages rccovercd do not cxceed $4, then
the plaintiff cannot recover costs grcater than the amount- of

the damages.

Part LU0 - 'The Petition of Right (L627)

'he Commission rccommended that this Act contihue in force in
its existing form becausc of its majof constitutional
importance. It is the Petition presented by Farliament to
Charles L sctting forth ancient privileges that had boen
ignored by the King and praying that the King would declare
that neither he nor his officers and ministers would in tfuture
infringe the privileges referred to. Lt contains the Klngs

response to the petition "So be it as is. desired".
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Part 1l - The Bill of Rights (L688)

I'he Commission recommended that this Act continue in force in
its existing form because of its major constitutional
importance. [t lists various infringements of the libertics
and privileges of the pcople committed by James 2 betore his
abdication. Lt re-declared certain rights and privileges that
had been claimed and granted by the Crown in the past. it
then offered the throne to william and Mary in succession to
James ¢ on his abdication aund dealt with the succession to the

Crown.

Part 12 - The Act of Scttlement (L/0U0)

“The Commission recommended that this Act continue in torce in
its existing form becausc it is a constitutional statutc of
fundamental importance. ‘'l'he Act decals with the succession to
the throne upon the decath of William 3 in the light oi the

death of his wife, Mary, without issuc surviving hcr.

Part L3 - L Anne c.Z2, ss, 4 and & (L/02).

This is the sccond Act continucd in force concerning the death
of the Crown. Scction 4 coutinucs in force attet the death of
the Crown proccedings Lor offences or for debts or account due
to the Crown. Scction 6 cxtends the Act to all Her Majesiy's
. dominions. Sections, L,2,3,5, and 7 are operation exhausted or
have becn supcersedcd by other laws of the ‘lerritory. ‘Lhey. are

no longer in force in the United Kingdom.

Part _la - The Succession to the Crown Act, L/0/, section 9
This is the third Act conclﬁued in force concecrning the death
of the Crown. Scction Y cnables the State seals to continuce
to be uscd after the death of the Crown until new ones arce
approved. Sections 4i,2, and 3 relate to treason, which is now
dealt with in the Commonwecalth Crimes Act. Sections 4 to 8
and 10 to 3U relate to the Parlliament and Privy Council of the
United Kingdom and to the administration of Great Britain if
the successor to the Throne is outside Great Britain on the

death of the Crown.
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Part 1Y - 2 Geo. Z C. 22, s.L3 (L729)

The Commission reported that this Act was unnecessary 1in view
of New South Wales legislation in force in the Territory and
the Rules of Court. $cction L3 conicrs a right_to set off
mutual debts one against the other. ‘l'he Rules ot Court make
provision for the form of judgmcnt to be centered when a )
set-off is established. ‘The Law Re[orm>Committec of South
Australia has expressed the view that the Rules oi cCourt do.
not confer a right to set off mutual debts but only the
procedurc by which this is donc in proccedings wherc such a
right exists. [t considcred thét the right was conferred by
this Act~and.8 Geo. 2 c. 24 ss 4 and 5. ‘Ihe other scctions of

2 Geo. 2 c.22 dcal with procedurcs that are obsolete.

rart 16 - 8B Geo. 2 c. 24, s. 4 and b5 (1/3%)

Section 4 madec permanent scction L3 ot 2 Geo. 2 c.z22 and
section 3 dealt with sctrting off a debt occurring by rcason of
a penalty under a bond or specialty. ‘he other seciions of 8

Geo. 2 c.24 are obsolete or operation cxhausted.

part L7 - L Geo. 3 ¢ 23, 5.1 (L/60)

This is the fourth Act continued in force concerning the decath
of the Crown. Section L continues judges in officc on the -
death of the Crown. The other scctions dcalt with the removal
of judges from office and payment ot thelir séldries and have
been superseded by the Australian Capital Territory Supreme

Court Act 1933.

Part L8 - Royal Marriages Act, L//Z

''he Commission rcecommended that this Act continue in force in
its existing form. It declarecs, but subject to a
moditfication, the common law privilege ot the Crown to prevent
a member of the royal family from coutracting a vallid marrviage
without the consent of the Crown. ‘'the modification is to
permit such a marriagc 12 months atter notice has been glvcn
unless both Houées of the rarliament ot the united Kingdom

have disapproved the intended marriage.

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



- 23 -

pPart 1Y - Australian Courts Act, L8z8, s.24

The Commission regarded the Act as no morc than a matter oi
history in the 7Territory. In onc sense this 1s truc.
However, section 24, which applied all Llmperial Acuts in force
on 2% July L8828 as laws of the Colony of New South Wales lo
the extent to which they could be applied, is the basis on
which many Imperial Acts are in force in the ‘ferritory. 1It.
is, thus, a cornerstone of the legal system in the ferritory
and is being continued in force because of its legal and
historical significance. ‘he other sections rclate to the
Supreme Court of New South Wales aqd have noever been in force

in the Territory.

Part 2U - Forcign Tribunals Evidence Act, L856

this Act was not referred to in the Reports of the

Comnission. Howecver, lt confecrs powers on all courts and
judges in the dominions of the Crown. [t enables courts of a
forcign country to obtain assistance from the Supremc Court of
the Territory in having a person within the ferritory examined
as the Territory as a witness in proccedings before that

forcign court.

Part 2i - Bvidence by Commisslon Act, Ll8%9

I'his Act was not reiferred to in Lhe Reports otf the

Commission. However, it confers powers oun all courts and
‘judges in the dominions of the Crown. It enables a person in
the Territory to be cxamined as a witness in procecdings
pending in another part of the dominions ot the Crown. [t
also enables the Supremc Court of the ‘'lerritory to arrangc fort
a witness in proceedings in thc court to be examined and give

evidence in another part of the dominions of the Crown.
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Part 22 - British Law Ascertainment Act, L8%Y

This Act was not referred to in the Reports oif the

Commission. However, it confers powers on certain specificed
courts in England, Scotland and Ircland and on the superior: :
courts of law or equity in any other part -of the dominions of
the Crown. It cnables such a court to obtain from such a
court in another country an opinion on a gquestion of the law
of  that other country arising in a proceeding before the first

mentioned court.

Part 23 - Colonial l.aws Vvalidity Act, LB6YL

The Commission reported that, sincc thc Statute of Westminster
applied to the Commonwcalth on 3 September L1939, the Colonial
Laws validity Act has not applied to thce Commonwealth
Parliament. .1t therefore rccommended that the Act cease to
be in force in the lerritory. ‘he Act prevented the
legislature of any possession of the Crown abroad from passing
laws inconsistent with any Imperial law in force in the
possession. The Act applicd to all New South Wales Acts
_passed beforc 1L danuary tyil and is therefore relevant to the
gquestion which of those Acts were continued in force in the
Territory on that date. ‘he Act is being continued in force
because of its legal and histor@cal significance in the
development of the law of the Tlerritory.

Part 24 - The Courts (Colonial) Jurisdicrion Act, 1874

The Commission reccommended that this Act cdntinué in force buat
be reconsidered in connection with a review of the criminal
law of the ‘'erritory. It 1ixed the penalty that may be
imposed upon the trial in a colony of a person for an offence
against an Limporial law committed oun the high scas outslide the
territorial limits of the ‘colony.
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Part 2% - Territorial Waters Jurisdiction Act, L87/8

The Commission rccommended that this Act be replaced by a
modern provision. It cxpressed the view that it was
important to maintain thc status guo and unwisec to make any
change applicable only to the 'Territory. It scemed that the
better method of giving effect to this view was to continue
the Act in force in the Tecrritory in its existing form. ‘lhe
Act confers jurisdiction on the Supreme Court of the ‘lecrritory
to punish offences committed by a person, whether a subject
of the Crown or not, on Lhe opcn scas within the territorial

waters of any of the dominions of the Crown.

Part 26 - Evidence by Commission Act, L88b

T'his Act is not referred to in the Reports of the Commission.
However, the Act supplecments the Evidence by Commission Act
1859. Lt enables the Supreme Court to nominate a person Lo
take, within the Territory, the evidence of a witness in civil
procecdingsnpcndlng in a court of another part of the
dominions of the Crown. Lt also provides tor the rLaking of
evidence in the ‘lerritory in connaction with criminal

proceedings in another part of the dominions of the Crown.

Part 27 - Colonial Courts of Admiraltity Act, 1l8Y0

The Commission recomménded that this Act be repealed. It
confers admiralty Jjurisdiction on every court of law in a
British possession that has original unlimited eivil
jurisdiction, but, subject to an cexcecption mentioned below in
the case of some courts, including the Supreme Court ol New
South Wales. The Commission regardcd the Act as unncccssary
because the Supreme Court has admiralty jurisdiction by virtue

of section Lll(a) of the Australian Capital ‘ferritory Suprcme

Court Act 1933. 'That scction conferred on the Supreme Court

of the 'Territory the same original jurisdiction as the Suptemc
Court of New South Wales had immediatoely betorc L Januartry
191L. 'The Supreme Court of Neow Soulth Wales did not have, on
31 December L1910, the admiralty jurisdictlion conterred by the
Colonial Courts oif Admitralty Act becausc that Act only camoe
into operation in New South Wales on L July Lylt.
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Lt seems thereforc necessary for the Act to continue in forcc
in the Tetritory in order that the Supreme Court may continuc
to have the admiralty jurisdiction that is conferred on it

directly by this Imperial Act.

Part 28 - bemise of the Crown aAct, Lyul
This is the fifth Act continucd in force concerning the death
of the Crown. lt declarcs that the death of the Crown doces

not affect the holding of any oiffice under the Crown.

schedule 4
This Schedulce contains the text of the Preamble to the

Charitable Uses Act, LbUL. ''he Preamble is still relevant to
‘the operation of the law of the ‘Ferritory concerning charities.

N il

'
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