
MOTOR TRAFFIC (AMENDMENT) ORDINANCE (NO. 6 )  1985 

EXPLANATORY STATEMENT 
hlb. 51 4 1 9 K  

U 

The Motor T ra f f i c  (Alcohol and Drugs) Ordinance 1977 ( the  
Pr inc ipa l  Ordinance) e s t ab l i shes  a framework for the breath 
ana lys i s  of persons suspected of dr iv ing  with more than the  
prescr ibed concentration of a lcohol  in t h e i r  blood. The Motor 
T r a f f i c  (Alcohol and Drugs) (Amendment ) Ordinance 1985 cor rec ts  a 
number of technica l  defec ts  t o  which a t ten t ion  has been drawn by 
decis ions of the Canberra Court of Pet ty  Sessions and the  ACT 
Supreme Court. In pa r t i cu l a r  the amendments - 
. redefine ' d r u g ' s 0  a s  t o  include prescr ip t ion-drugs  Such a s  

t r a n q u i l i z e r s  a s  well a s  na rco t i c  drugs; 

. provide for  proof of the  approval of breathalyzing 
instruments by c e r t i f i c a t e  ra ther  than by ,production of the  
pa r t i cu l a r  machine used in each case; 

. c l a r i f y  the operation of provisions designed t o  lessen the 
l ikel ihood of an unmeritorious a c q u i t t a l  because of some 
techn i c a l  defect in the procedures followed by the 
breathalyzer operator or  ana lys t :  

. permit the approved operators  t o  use t h e i r  breath ra ther  than 
room a i r  in carrying out the prescr ibed t e s t  sequences using 
the  'Model 1000' breathalyzer  instrument. 

The Motor T ra f f i c  (Amendment) Ordinance (No. 6 )  1985 makes an 
amendment t o  the Motor T ra f f i c  Ordinance 1936 consequential  upon 
the  Motor T ra f f i c  (Alcohol and Drugs) (~mendment) Ordinance 1985. 

The e f f e c t  of each of the provisions in the Ordinances i s  
ou t l ined  in the Attachments. 

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



MOTOR TRAFFIC (ALCOHOL AND DRUGS) (AMENDMFWJ!) ORDINANCE 1985 
ORDINANCE NO. 1985 

Sections 1 and 2 a r e  i n t e rp re t a t ion  sec t ions .  

Section 3 i n s e r t s  a  new def in i t ion  of 'drug '  in section 4 
of the Pr inc ipa l  Ordinance. Previously t h i s  term was defined i n  
sub-section 4 ( 1 )  of the Motor T ra f f i c  Ordinance 1936 (which is 
read together  with the Motor T ra f f i c  (Alcohol and Drugs) 
Ordinance 1977 by v i r tue  of section 3 of t h a t  ordinance) by 
reference t o  prohibi ted and na rco t i c  drugs under the Public 
Health (Prohibi ted ~ r u g s )  Ordinance 1957, the  Poisons and 
Dangerous Drugs Ordinance 1933 and the Poisons and Narcotic Drugs 
Ordinance 1978. In the  Supreme Court case of O'Brien v Heathcote 
Mr J u s t i c e  Kelly held tha t  t h i s  def in i t ion  did not include a  
t r a n q u i l i z e r  known a s  'Serepax' which po ten t i a t e s  the e f f ec t  of 
a lcohol .  Accordingly the new def in i t ion  r e f e r s  t o  a  Schedule 
which i s  added t o  the Ordinance which s e t s  out substances such a s  
ba rb i tu ra t e s ,  benzodiazepines and phenothiozines which, together  
with t h e i r  s t r u c t u r a l  der iva t ives ,  cover most commonly used 
prescr ip t ion  drugs l i k e l y  t o  a f f e c t  dr iv ing  e i t h e r  on t h e i r  own 
or  i n  combination with alcohol .  Reference i s  s t i l l  made t o  
Schedules 8 and 1 2  of the Poisons and Narcotic Drugs Ordinance 
1978 which contain na rco t i c  and psychotropic drugs and an omnibus 
category has a l s o  been added t o  cover new formulations and the 
s t r u c t u r a l  bases of which may not yet have been added t o  the 
Schedule. Consequential upon the inclusion of t h i s  new 
def in i t ion  in the Principal  Ordinance, the Motor T ra f f i c  
(~mendment) Ordinance (No. 6 )  1985 omits the defini t ion of 'drug '  
in sub-section 4 ( 1 )  of the Motor T ra f f i c  Ordinance 1936. 

Section 4 amends section 5 of the Pr inc ipa l  Ordinance t o  
take account of the fact  t ha t  the previous Schedule w i l l  now 
become 'Schedule 2' t o  the Ordinance following the addition of 
t he  Schedule of drugs. 

Section 5 omits sub-section 6 ( 2 )  of the Principal  
Ordinance which defined ' the  Minister ' f o r  the purpose of sub- 
section 6 ( 1 ) .  In te rpre ta t ion  of t h i s  term i s  now provided for  i n  
the  In te rpre ta t ion  Ordinance 1967. 

Section 6 amends paragraph 12 (3 )  ( a )  of the Principal  
Ordinance which s ta ted  tha t  the regulat ions may make provision 
for  procedures t o  be followed before,  during and a f t e r  the 
carrying out of a  breath ana lys is  'by means of an approved breath 
analysing instrument of a  spec i f ied  type '  by omitting the words 
'of a  spec i f ied  type ' .  The section adds a  new sub-section 12(3A) 
s t a t i n g  tha t  the regulat ions may prescr ibe d i f fe ren t  procedures 
i n  respect of d i f fe ren t  types of approved breath analysing 
instruments.  The Federal Court held in Gosden v Bil lerwell  t ha t  
a  descr ipt ion of an instrument by reference t o  words such a s  
'Model 1000' and 'U.S. Patent No. 2;  824; 789' appearing on a  
l abe l  a f f ixed  t o  it was not a  su f f i c i en t  description of a  type of 
instrument. Regulations 3 and 6; which iden t i f i ed  the procedures 
t o  be followed before; during and a f t e r  the  carrying out of a 
breath ana lys is  by means of the Model 1000 and Model 900 

. instruments respect ively;  were amended in 1980 t o  de le te  
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references t o  the expressions 'Model 1000' o r  'Model 900' and 
'U.S. Patent No. 2 ;  824; 789' which appear only on l abe l s  a f f ixed  
t o  the instruments and it has been argued tha t  references t o  such 
expressions do n o t ;  in l i gh t  of the decision in Gosden v 
Bi l le rwel l ;  amount t o  a s u f f i c i e n t  specif icat ion of a type of 
instrument for  the purposes of paragraph 1 2  (3  ) (a ) . Accordingly 
section 6 removes the  words 'o f  a s p e c i f i c  type '  from tha t  
paragraph wile sub-section 1 2 ( 3 ~ )  nevertheless  permits the  
regula t ions  t o  prescr ibe d i f f e r en t  procedures for  the 'Model 
1000' and 'Model 900' instruments. 

Section 7 amends section 41 of the Principal  Ordinance 
which s e t s  out the contents of evident i a ry  c e r t i f i c a t e s .  
Paragraphs 7 ( a ) ,  ( b )  and ( d )  amend paragraphs 41 (aa ) ,  ( a )  and ( b )  
so tha t  a copy of a no t i ce  signed by the Minister or h i s  delegate  
and a f f ixed  t o  an approved breath analysing instrument w i l l ,  i f  
au thent ica ted  a s  prescr ibed in proposed sub-sections 41 ( 3 )  and 
( 4 ) ,  a f fo rd  prima fac ie  evidence of the Minis te r ' s  approval of 
the instrument used t o  car ry  out a breath ana lys i s .  Following 
Gosden v Bi l le rwel l  the  Ordinance was amended t o  s u b s t i t u t e  for  
the previous system of approving types of breath analysing 
instrument by no t i ce  in the  Gazette a system whereby the Minister 
approves each instrument by a not ice  i n  a form se t  out i n  
Schedule 2 t o  the Ordinance a f f ixed  t o  the instrument. Problems 
have ar isen because the Magistrates have required t h a t  the  
p a r t i c u l a r  instrument used, with the no t i ce  a f f ixed  t o  i t ,  be 
tendered in each case. The new provision i s  designed t o  avoid 
t h i s .  

Paragraph 7 ( c )  adds a new sub-paragraph 41 ( a )  ( v i a )  
enabling an approved operator t o  c e r t i f y  a s  t o  compliance with 
section 13 o f  the Ordinance which requires  the approved operator 
carrying out a breath ana lys i s  t o  take a l l  s teps  t h a t  a r e  
reasonably prac t icable  t o  ensure tha t  it i s  not r ead i ly  apparent 
t o  members of the publ ic  t ha t  the breath ana lys is  i s  being 
ca r r i ed  out .  Paragraph 7 ( e )  adds a new paragraph 41(ca)  enabling 
a medical p rac t i t i one r  t o  give an ev ident ia ry  c e r t i f i c a t e  a s  t o  
h i s  opinion of a person ' s  medical condition for  the purposes of 
paragraph 14 (2 )  ( b )  of the Ordinance. That paragraph provides 
t h a t  a person s h a l l  not be required t o  undergo a screening t e s t  
or  breath ana lys i s  i f  the person i s  in hosp i t a l  and a medical 
p rac t i t i one r  a t tending  the person c e r t i f i e s  h i s  opinion tha t  
compliance with the requirement would be detrimental t o  the  
person ' s  medical condition. 

Paragraph 7 ( f ) ;  in addition t o  i n se r t i ng  the new sub- 
sec t ions  41(3)  and ( 4 )  re fer red  t o  above; i n s e r t s  a new sub- 
section 41(2)  which ensures the v a l i d i t y  of an ev ident ia ry  
c e r t i f i c a t e  given for  the purposes of t ha t  section 
notwithstanding tha t  it omits t o  r e f e r  t o  one or  more of the 
matters s e t  out in the paragraph au thor i s ing  the giving of t h a t  
c e r t i f i c a t e .  Thus; for example; paragraph 41 (a) author i ses  the 
approved operator t o  s t a t e  a number of matters about the  
instrument used i n  carrying out the breath ana lys is  and the 
procedures followed in so doing. Sub-paragraph 41 (a ) (iii  ) 
requires  t ha t  the c e r t i f i c a t e  s t a t e  ' the  instrument used in the 
ana lys i s '  and it was held i n  a number of cases following Gosden v 
Bi l le rwel l  tha t  the c e r t i f i c a t e s  then used; which iden t i f i ed  the 
instrument by reference t o  the expressions 'Model 1000' and ' U . S .  
Patent 2; 824; 789' appearing on a l abe l  a f f ixed  t o  i t ;  did not 
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i d e n t i f y  ' the  instrument used ' .  Because a l l  the sub-paragraphs 
i n  paragraph 41 ( a )  a r e  linked by the word 'and '  it was held tha t  
a c e r t i f i c a t e  which f a i l ed  t o  s t a t e  one of the matters was not 
prima f ac i e  evidence of the matters s t a t ed .  The new sub-section 
41(2) i s  intended t o  overcome t h i s  problem. 

Section 8 replaces section 42 of the Pr inc ipa l  Ordinance 
with new sec t ions  42, 42A and 42B. The previous section 42 was a 
saving provision designed t o  lessen the l ike l ihood of an 
unmeritorious a c q u i t t a l  where there has not been compliance with 
every provision of the Ordinance or the regula t ions  but where it 
could be sa id  tha t  the r e su l t  of the brea th  ana lys is  would have 
been the  same had there been compliance. In Webb v Harris (1983) 
in the ACT Supreme Court the Chief Just  i c e ,  ~ m i c h z -  
Blackburn, c r i t  i c i sed  the wording of sub-section 41 ( 2 )  saying 
t h a t  the draftsman had f a i l ed  t o  allow for the imprecision 
inherent in every breath ana lys is  r e su l t  in requir ing the Court 
t o  be s a t i s f i e d  tha t  the r e su l t  had there  been compliance 'would 
have been not l e s s  than ' the r e su l t  in fac t  obtained ra ther  than 
requi r ing  i t  t o  be s a t i s f i e d  merely that the non-compliance did 
not a f f e c t  the  r e s u l t .  The new sub-section 42(2)  has been 
redraf ted  t o  overcome t h i s  problem. 

Although the previous section 42 purported t o  apply t o  
cases involving the ana lys is  of a body sample - employed in cases 
where the presence of a drug other than alcohol  i s  suspected - 
i t s  p r a c t i c a l  operation i n  such cases was uncertain.  Section 42A 
w i l l  save cases where there has been non-compliance with 
provis ions r e l a t i n g  t o  the taking and ana lys i s  of body samples i n  
the  same manner a s  section 42 does for  cases involving breath 
ana lys i s  or  the ana lys is  of a sample of blood. In Forace v Van 
Akker in the  ACT Supreme Court Mr Jus t i ce  Kelly held tha t  t h e  - 
previous section 42 did not apply i n  cases where the subject 
refused or  f a i l e d  t o  undergo a breath t e s t .  As the regulat ions 
require  the approved operator t o  car ry  out a t e s t  cycle on the 
instrument p r io r  t o  requirincj a person t o  provide a sample of 
breath for  breath ana lys is  it i s  considered tha t  cases where 
there has been a f a i l u r e  t o  comply with those procedures should 
be saved i n  the same way a s  cases where a breath ana lys is  i n  fact  
takes place.  

Section 9 adds the new Schedule of drugs referred t o  
above and section 10 renames the e x i s t i n g  Schedule a s  'Schedule 
2 ' .  
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