
EXPLANATORY STATEMENT 

AUSTRALIAN CAPITAL T E R R I T O R Y  

A D M I N I S T R A T I O N  A N D  PROBATE ( A M E N D M E N T )  

O R D I N A N C E  1984 
No. 67 

AUSTRALIAN CAPITAL T E R R I T O R Y  

The . p u r p o s e  o f  t h i s  Ordin ,ance  i s  . t o  amend t h e  

A d m i n i s t r a t i o n  and P r o b a t e  O r d i n a n c e  1 9 2 9  ( t h e  " P r i n c i p a l  

Ord inance" )  t o  i n c r e a s e  t h e  e n t i t l e m e n t s  o f  t h e  s p o u s e  o f  a 

p e r s o n  who d i e s  i n t e s t a t e .  

The O r d i n a n c e  a l s o  makes a  number o f  o t h e r  amendments 

i n t e n d e d  t o  remove a n o m a l i e s  and f a c i l i t a t e  t h e  a d m i n i s t r a t i o n  

o f  e s t a t e s .  

S e c t i o n  1 p r o v i d e s  t h a t  t h e  O r d i n a n c e  may b e  c i t e d  a s  t h e  

A d m i n i s t r a t i o n  and P r o b a t e  (Amendment) O r d i n a n c e  1984. 

S e c t i o n  2 p r o v i d e s  t h a t  t h e  words  " P r i n c i p a l  0rdinance81, .  

where  t h e y  a p p e a r  i n  t h e  O r d i n a n c e ,  mean t h e  A d m i n i s t r a t i o n  

and  P r o b a t e  O r d i n a n c e  1929. 

S e c t i o n  3 p r o v i d e s  t h a t  t h e  O r d i n a n c e  a p p l i e s  o n l y  i n  

r e l a t i o n  t o  t h e  e s t a t e s  o f  p e r s o n s  who d i e  a f t e r  t h e  O r d i n a n c e  

came i ' n t o  f o r c e .  

S e c t i o n  4 amends s e c t i o n  8C o f  t h e  P r i n c i p a l  O r d i n a n c e .  

T h a t  s e c t i o n  p r o v i d e d  ( i n t e r  a l i a )  t h a t  where  a d e c e a s e d  

p e r s o n  was, . a t  t h e  t i m e  o f  h i s  d e a t h ,  d o m i c i l e d  i n  a  S t a t e  o f  

A u s t r a l i a ,  p r o b a t e  o r  a d m i n i s t r a t i o n  c o u l d  n o t  b e  g r a n t e d  o r  

s e a l e d  u n l e s s  a n  a s s e s s m e n t  o f  d e a t h  d u t y  had b e e n  made i n  
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t h q t  S t a t e  o r  u n l e s s  t h e  o f f i c e r  r e s p o n s i b l e  f o r  c o l l e c t i o n  o f  

d e a t h  d u t y  i n  t h e  S t a t e  had c o n s e n t e d  t o  t h e  g r a n t  o r  i 

s e a l i n g .  However, d e a t h  d u t y  i s  no l o n g e r  imposed i n  most 

S t a t e s .  S e c t i o n  4 amends s e c t i o n  8C t o  l i m i t  i t s  a p p l i c a t i o n  

t o  c a s e s  where t h e  r e l e v a n t  S t a t e  imposes  d e a t h  d u t y .  ( 

S e c t i o n  5 amends s u b - s e c t i o n  1 0 ( 2 )  o f  t h e  P r i n c i p a l  

Ordinance t o  e x t e n d  t h e  power o f  t h e  R e g i s t r a r  o f  t h e  A.C.T.  

Supreme C o u r t  t o  i s s u e  p r o b a t e  o r  a d m i n i s t r a t i o n  t o  c a s e s  

where t h e r e  i s  no d i r e c t  e v i d e n c e  o f  d e a t h  b u t  o n l y  ev idence  

s u p p o r t i n g  a  presumpt ion  o f  t h e  d e a t h  o f  t h e  person .  

Formerly,  t h i s  power was r e s e r v e d  t o  t h e  Cour t .  The R e g i s t r a r  

i s  s t i l l  r e q u i r e d ,  under s u b - s e c t i o n  1 0 ( 2 ) ,  n o t  t o  i s s u e  

p r o b a t e  o r  a d m i n i s t r a t i o n  w i t h o u t  an  o r d e r  o f  C o u r t  i n  any 

c a s e  where i t  a p p e a r s  d o u b t f u l  t o  him whether  t h e  p r o b a t e  o r  

a d m i n i s t r a t i o n  s h o u l d  be g r a n t e d .  

S e c t i o n  6 r e p e a l s  s e c t i o n  47 o f  t h e  P r i n c i p a l  Ordinance.  

Its p l a c e  is t a k e n  by s e c t i o n  49P ( s e e  s e c t i o n  12) .  

S e c t i o n  7  amends s u b - s e c t i o n  4 9 ( 4 )  o f  t h e  P r i n c i p a l  

Ordinance c o n s e q u e n t i a l l y  upon t h e  amendment o f  t h e  S i x t h  

Schedule  t o  p r o v i d e  f o r  payment o f  i n t e r e s t  on t h e  s t a t u t o r y  

l egacy  ( s e e  s e c t i o n  1 5 ) .  
- 

S e c t i o n  8  i n s e r t s  a new s e c t i o n  49AA i n  t h e  P r i n c i p a l  i 
Ordinance,  t o  p r e v e n t  a spouse  r e c e i v i n g  d o u b l e  e n t i t l e m e n t s  

on i n t e s t a c y .  When a  person  d i e s  i n t e s t a t e ,  d i s t i b u t i o n  of 

- h i s  immovable p r o p e r t y  i s  governed  'by t h e  law o f  t h e  p l a c e  i n  

which it is  s i t u a t e d .  D i s t r i b u t i o n  o f  h i s  movable p r o p e r t y  is 
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d e t e r m i n e d  by t h e  l aw o f  t h e  p l a c e  i n  which  h e  was d o m i c i l e d  

a t  t h e  t i m e  o f  d e a t h .  F o r m e r l y ,  i f  a  p e r s o n  d o m i c i l e d  i n  t h e  

A . C . T .  d i e d  i n t e s t a t e  l e a v i n g  immovable  p r o p e r t y  i n ,  f o r  

example ,  o n e  o f  t h e  S t a t e s ,  t h e  s p o u s e  o f  t h e  d e c e a s e d  was 

e n t i t l e d  t o  two s t a t u t o r y  l e g a c i e s  - o n e  o u t  o f  t h e  immovables  

i n  t h e  S t a t e  u n d e r  t h e  law o f  t h a t  S t a t e  a n d  o n e  o u t  o f  t h e  

r e m a i n i n g  a s s e t s  ( t h e  s t a t u t o r y  l e g a c y  i s  t h e  amount p a i d  upon 

i n t e s t a c y  t o  t h e  s u r v i v i n g  s p o u s e  b e f o r e  t h e  b a l a n c e  o f  t .he  

e s t a t e  i s  d i s t r i b u t e d ) .  An e n t i t l e m e n t  t o  2 s t a t u t o r y  

l e g a c i e s  a l s o  a r o s e  where a  p e r s o n  d i e d  i n t e s t a t e  d o m i c i l e d  

o u t s i d e  t h e  A.C.T. 'but  l e a v i n g  immovable  p r o p e r t y  i n  t h e  A.C.T .  

Where a d e c e a s e d  i n t e s t a t e  ,is s u r v i v e d  by a  s p o u s e  a n d  

c h i l d r e n ,  t h e  b a l a n c e  o f  t h e  e s t a t e ,  . a f t e r  payment  o f  t h e  

s t a t u t o r y  l e g a c y  t o  t h e  s p o u s e ,  i s  d i v i d e d  b e t w e e n  t h e  s p o u s e  

and c h i l d r e n .  A s p o u s e ' s  r e c e i v i n g  t w o  o r  more l e g a c i e s  

t h e r e f o r e  r e d u c e s  t h e  s h a r e  o f  t h e  c h i l d r e n .  

The e f f e c t  o f  t h e  amendments i s  t h a t  t h e  s p o u s e  i s  

e n t i t l e d  t o  r e c e i v e  an amount e q u a l  t o  w h i c h e v e r  i s  t h e  

g r e a t e r ,  o f  t h e  two s t a t u t o r y  l e g a c i e s ,  i . e .  t h e  s t a t u t o r y  

l e g a c y  p r o v i d e d  by A.C.T. l a w  a n d  t h e  s t a t u t o r y  l e g a c y  

p r o v i d e d  by t h e  law o f  t h e  o t h e r  p l a c e .  T h i s  s e c t i o n  p r o v i d e s  

t h a t  t h e  amount  o f  t h e  s t a t u t o r y  l e g a c y  p a y a b l e  u n d e r  A.C.T .  

law i s  r e d u c e d  by t h e  amount ( i f  a n y )  o f  a  s t a t u t o r y  l e g a c y  

p a y a b l e  u n d e r  t h e  l aw o f  a n o t h e r  p l a c e .  T h i s  p r o v i s i o n  d o e s  

- n o t  a p p l y  w h e r e  a  p e r s o n  d i e s  d o m i c i l e d  o u t s i d e  t h e  A.C.T.  

h a v i n g  immovable  p r o p e r t y  i n  t h e  A.C.T. and  t h e  l a w  o f  t h e  

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



p l a c e  o f  d o m i c i l e  p r o v i d e s  f o r  t h e  s t a t u t o r y  l e g a c y  p a y a b l e .  

under  i ts  l a w  t o  b e  r e d u c e d  by t h e  s t a t u t o r y  l e g a c y  p a y a b l e  i 

o u t  o f  t h e  A.C.T.  p r o p e r t y  u n d e r  A.C.T. l aw.  

S e c t i o n  9 r e p e a l s  s u b - s e c t i o n s  49B(3)  a n d  ( 4 ) .  These  

s u b - s e c t i o n s  p r o v i d e d  t h a t  g i f t s  t o  a  c h i l d  made by a  p e r s o n  I 

who d i e s  i , n t e s t a t e  w i t h i n  5 y e a r s  o f  t h e  g i f t  were  t a k e n  i n t o  

a c c o u n t  a s  p a r t  o f  t h a t  c h i l d ' s  s h a r e  o f  t h e  i n t e s t a t e  e s t a t e  

where - 
. t h e  g i f t  was by way o f  advancement  o r  on t h e  m a r r i a g e  

o f  t h e  c h i l d ;  

. t h e r e  was no i n t e n t i o n  shown t h a t  t h e  g i f t  s h o u l d  n o t  

b e  t a k e n  i n t o  a c c o u n t ;  and 

. t h e  t o t a l  o f  a l l  g i f t s  w i t h i n  t h e  5 y e a r  p e r i o d ,  i n  

r e s p e c t  o f  which no s u c h  i n t e n t i o n  was shown, was n o t  

less  t h a n  $1,000. 

These  p r o v i s i o n s  a r e  r e p l a c e d  by new s e c t i o n  49BA ( s e e  

s e c t i o n  1 0 ) .  

S e c t i o n  10 i n s e r t s  a  new s e c t i o n  49BA i n  t h e  P r i n c i p a l  

O r d i n a n c e  t o  d e a l  w i t h  g i f t s  b e f o r e  d e a t h  by a  p e r s o n  who d i e s  

i n t e s t a t e .  The new s e c t i o n  s u b s t i t u t e s  s i m p l e r  and more 

c o m p r e h e n s i v e  p r o v i s i o n s  f o r  t h o s e  f o r m e r l y  found  i n  

s u b - s e c t i o n s  4 9 8  (3)  and ( 4 )  ( s e e  s e c t i o n  9 ) .  The new s e c t i o n  

a p p l i e s  t o  a l l  g i f t s  ' (no t  o n l y  t h o s e  by way o f  advancement  o r  

upon m a r r i a g e )  made t o  a  p e r s o n  ( o t h e r  t h a n  t h e  s p o u s e  o f  t h e  

- d e c e a s e d  p e r s o n )  who b e n e f i t s  f r o m ,  t h e  i n t e s t a t e  e s t a t e .  
(' 

G i f t s  made t o  a  s p o u s e  o f  a b e n e f i c i a r y  a r e  a l s o  t a k e n  i n t o  \ 

a c c o u n t .  
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G i f t s  may n o t  be t a k e n  i n t o  a c c o u n t  where  a n  i n t e n t i o n  i s  

shown t h a t  t h e y  n o t  be  t a k e n  i n t o  a c c o u n t  o r  where  t h e  t o t a l  

o f  a l l  g i f t s  ( e x c l u d i n g  t h o s e  where  s u c h  a n  i n t e n t i o n  was 

shown) i n  t h e  5 y e a r  p e r i o d  b e f o r e  d e a t h  d o e s  n o t  e x c e e d  

$3,000. 

S e c t i o n  11 amends s e c t i o n  49D, which d e a l s  w i t h  

d i s t r i b u t i o n  o f  a n  e s t a t e  where  t h e r e  i s  a  p a r t i a l  i n t e s t a c y ,  

i n  a c c o r d a n c e  w i t h  t h e  amendments made t o  t h e  S i x t h  S c h e d u l e  

by s e c t i o n  1 5 ,  which r e l a t e s  t o  t h e  d i s t r i b u t i o n  o f  i n t e s t a t e  

e s t a t e s .  

S e c t i o n  1 2  i n s e r t s  a  new s e c t i o n  49P which p r o v i d e s  f o r  

t h e  d e v o l u t i o n  o f  p r o p e r t y  i n  c i r c u m s t a n c e s  where  two  o r  more 

p e r s o n s  d i e d  s i m u l t a n e o u s l y  o r  i t  i s  u n c e r t a i n  which  o f  them 

d i e d  f i r s t .  

F o r m e r l y ,  a  number o f  d i f f e r e n t  r u l e s  were a p p l i c a b . l e  ?n  

t h e s e  s i t u a t i o n s  d e p e n d i n g  upon w h e t h e r  t h e  p r o p e r t y  p a s s e d  

u n d e r  a  w i l l  o r  on i n t e s t a c y ,  t h e  r e l a t i o n s h i p  o f  t h e  p e r s o n s  

t o  e a c h  o t h e r  and  t h e  n a t u r e  o f  t h e  p r o p e r t y .  The new s e c t i o n  

p r o v i d e s  t h a t  where  a  p e r s o n  who would b e  e n t i t l e d  u n d e r  a  

w i l l  o r  on  i n t e s t a c y  t o  t a k e  a n  i n t e r e s t  i n  t h e  e s t a t e  o f  

a n o t h e r  p e r s o n  d i e s  a t  t h e  same time a s  t h e  s e c o n d  p e r s o n  ( o r  

where  t h e r e  is u n c e r t a i n t y  a s  t o  who d i e d  f i r s t )  t h e  e s t a t e  o f  

t h e  s e c o n d  p e r s o n  i s  d i s t r i b u t e d  a s  i f  t h e  f i r s t  p e r s o n  had  

d i e d  f i r s t .  
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The e f f e c t  o f  t h i s  p r o v i s i o n  i s  t h a t  f o r  t h e  p u r p o s e  o f  

d i s t r i b u t i n g  h i s  o r  h e r  own e s t a t e ,  e a c h  p e r s o n  i s  deemed t o  
( 

have s u r v i v e d  t h e  o t h e r .  S i m i l a r  p r o v i s i o n  i s  made i n  

r e l a t i o n  t o  t h e  t r a n s m i s s i o n  on d e a t h  o f  p r o p e r t y  h e l d  i n  

j o i n t  t e n a n c y  where  t h e  j o i n t  t e n a n t s  d i e  i n  s u c h  ( 

c i r c u m s t a n c e s .  

S e c t i o n  13 amends s e c t i o n  58 o f  t h e  P r i n c i p a l  O r d i n a n c e  t o  

make i t  c l e a r  t h a t  a n  e x e c u t o r  o r  a d m i n i s t r a t o r  o f  a n  e s t a t e  

i s  o n l y  r e q u i r e d  t o  f i l e  a n  i n v e n t o r y  o f  a n  e s t a t e  o r  a c c o u n t s  

i f  it is  s o  p r e s c r i b e d  o r  i f  t h e  C o u r t  s o  o r d e r s .  

S e c t i o n  1 4  amends s e c t i o n  70  o f  t h e  P r i n c i p a l  Ordinan,ce  t o  

g i v e  t h e  R e g i s t r a r  o f  t h e  A.C.T. Supreme C o u r t  power t o  a1lo.w 

commission n o t  e x c e e d i n g  5 p e r  c e n t  t o  e x e c u t o r s ,  

a d m i n i s t r a t o r s  o r , t r u s t e e s .  F o r m e r l y ,  o n l y  t h e  C o u r t  had t h i s  
s 

power. I t  a l s o  removes  t h e  u p p e r  l i m i t  . o f  5 p e r  c e n t  where  

t h e  C o u r t  a l l o w s  commission.  

S e c t i o n  15 r e p l a c e s  P a r t  I o f  t h e  S i x t h  S c h e d u l e  t o  t h e  

P r i n c i p a l  O r d i n a n c e  which d e a l s  w i t h  t h e  manner , o f  

d i s t r i b u t i o n  o f  i n t e s t a t e  e s t a t e s  where  t h e  i n t e s t a t e  i s  

s u r v i v e d  by a  s p o u s e .  The p r i n c i p a l  c h a n g e s  a r e :  

. . w h e r e  t h e  i n t e s t a t e  is n o t  s u r v i v e d  by i s s u e ,  t h e  

s p o u s e  r e c e i v e s  t h e  whole  o f  t h e  e s t a t e .  F o r m e r l y ,  

t h e  s p o u s e  r e c e i v e d  $50,000 p l u s  h a l f  o f  t h e  

b a l a n c e .  The r e m a i n d e r  went  t o  t h e  p a r e n t s  ( i f  a n y )  

o f  t h e  i n t e s t a t e ,  and ( i f  . t h e  i n t e s t a t e  was n o t  

s u r v i v e d  by e i t h e r  p a r e n t ) ,  t o  h i s  o r  h e r  b r o t h e r s  o r  

sisters. 
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. The s t a t u t o r y  l e g a c y  ( t h e  amount  p a y a b l e  t o  t h e  

s u r v i v i n g  s p o u s e  b e f o r e  t h e  b a l a n c e  o f  t h e  e s t a t e  i s  

d i s t r i b u t e d )  i s  i n c r e a s e d  f rom $ 1 0 , 0 0 0  t o  $100 ,000 .  

I n t e r e s t  i s  p a y a b l e  o n  t h e  amount  o f  t h e  s t a t u t o r y  

l e g a c y  a t  t h e  r a t e  o f  8 p e r  c e n t  p e r  annum f rom t h e  

d a t e  o f  d e a t h  u n t i l  payment .  The  i n c r e a s e  i n  t h e  

amount  o f  t h e  s t a t u t o r y  l e g a c y  and t h e  p r o v i s i o n  f o r  

i n t e r e s t  b r i n g s  t h e  A.C.T.  i n t o  l i n e  w i t h  New S o u t h  

Wales .  

S e c t i o n  16 o m i t s  t h e  d e f i n i t i o n  o f  " t h e  J u d g e f f  f rom 

s u b - s e c t i o n  5(1) o f  t h e  P r i n c i p a l  O r d i n a n c e  a n d  o m i t s  

r e f e r e n c e s  t o  " t h e  J u d g e f f  w h e r e v e r  t h e y  o c c u r  i n  t h e  

O r d i n a n c e .  C o n s e q u e n t  on t h e s e  amendments ,  t h e  d e f i n i t i o n  and 

r e f e r e n c e s  a r e  no l o n g e r  a p p r o p r i a t e .  

A u t h o r i s e d  by t h e  

A t t o r n e y - G e n e r a l  

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


		(02)+61 2 6205 3700
	2010-09-17T12:18:43+1000
	Canberra
	ACT Parliamentary Counsel
	Document is authorised




