AUSTRALIAN CAPITAL TERRITORY
'nm COMMERCIAL BANK OF AUSTRALIA LIMITED
(MERGER) ORDINANCE 1982
81 of 1982
EXPLANATORY STATEMENT

The purpose of The Commercial Bank of Australia Limited

(Merger) Ordinance is to facilitate the merger in the ACT of the

. undertaking of The Commercial Bank of Australia Limited ("CBA") and The

- Commercial Savings Bank of Australia Limited ("CBA Savings Bank") with

Bank of New South Wales ("Wales") and Bank of New South Wales Savings
Bank Limited‘("Walgs Savings Bank"). This legislation removes the
administrative burden that would otherwise be involved not only for the
banks themselves but also for their many customers in amalgamating their
business;s in the ACT. Similar legislation has been passed in each of
the States and the Northern Territory to facilitate the merger within

their respective jurisdictioms.

As a result of take-over offers made by Wales in June 1981

Wales now controls all the issued shares in CBA and CBA is therefore a

~wholly-owned subsidiary of Wales. The Commercial Savings Bank of

Australia Limited is a wholly-oﬁned subsidiary of CBA and by reason of
the take-over of CBA is now controlled by Wales. Wales Savings Bank is'a
wholly-owned subsidiary of Wales. Wales and CBA intend that the business
of CBA im tﬁe Territofy.should'bq conducted by Wales and that the
business of CBA Savings Bank ih the Territory should be conducted by
Wales Savings Bank. To achieve this it is necessary that the
undertakingé, assets, iights and liabilities of CBA be transferred to
Wales and that the undertakings, assets, rights and liabilities of CBA

Savings Bank be transferred to Wales Savings Bank.
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Details of the 6fdinaqce are set out below:

Section 1 provides for the short title of :hé.prbposed'.

Ordinance.

Section 2 provides for the Ordinance to come into 6pératioﬁA 

on 1 October 1982 (the commencing date).’

Section 3 provides for the definition of terms uséd iﬁ”;ﬁq o

Ordinance, including the titles of the banks. ‘Five definitions are of =

particular importance to the operation of the Ordinance.’ They aré; -

YExcluded assets" which is a term used tofdQScribeaaééé:é".
which are excluded from the amalgamation and hnich will ¢

therefore remain vested in either CBA or CBA Savings Bank.

Land and shares held bthe:wise than by waj'gf.secufi;y"ﬁillf'

remain vested in CBA or CBA Savings Bank,' as ﬁiiifbrppérty-'ﬁ?

held under certain trust arrangements; .

"Instrument" which means an xnstrument, other than thls

' Ordxnance, that creates, ev1dences, modzfxes or extxngulshes e

rights or liabilities or would do so 1f 1: or a copy “of it i.'

were lodged, filed or regzstered under any law 1n force 1n

the Territory and anludes a Judgment, ordgr or-process;of_aV

‘court; ' ' ’ - LT
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“"Property" which means property of every kind whether
téngible.or intangible, real or persomal, corporeal or
‘incorporeal and, without limiting the generality of the
foreéping, includes choses in éc;ion, goodwill, rights,
interests and cléims of every kind in or to property whethef
* arising from, accruing under, created or evidenced by or the
subject of an ins;rument or otherwise and whether liquidated

or unliquidated, actual, contingent or prospective;

. "security" which means a mortgage or charge (whether legal
or equitable), debenture, biil of exchange, promissory note,
guarantee, indemnity, lien, pledge or other security for the
.payment of money or for the discharge of any other
liabi;ity, and includes an agreement or undertaking to give
or execute any of the foregoing whether upon demand or

otherwise; and

"Undertaking" which means all property and.all rights and
liabilitiés of CBA and CBA Savings Bank, except for property
which is "excluded assets" and rights and liabilities
relating to such "excluded assets". It is the "undertaking"
thus defined of CBA and CBA Savings Bank that is to be
vested by the legislation in either Wales or Wales Savings

Bank as appropriate.
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Section 4 excludes certain instruments described in the

Schedule or property rights or liabilitieS'arising from ‘thesée instrumerits

and referred to therein from the operatxon of the Ordrnance. These ’

instruments are 1nv01ved in a financing transactlon whxch depends for 1ts

continued viability on separate owmership of the'property,'rzghts‘or_".-‘

liabilities by the two banks.
" Section 5 provides that the Ordinance shall bind the Crown.

Section 6(1) effects the vestxng ‘of the undertaklng of CBA

and CBA Savings Bank in Wales and Wales Savings Bank respectzvely. It is

thus the central provision of the leglslatlon, belng the pr1n01pa1 means’

by which the transfer of each asset and the aesﬁmptioﬂ“br"renewal of eachF:

liability of CBA and CBA ‘Savings Bank is achieved. -

Section 6(2) contains certein provisionsHEOﬂeerniﬁg'tﬁe

1nterpretatzon of references in 1nstruments made before the commenclng

date following upon the. vestzng of the "undertaklngs" of CBA and CBA  ;‘

Savings Bank pursuant.to section 6(1).. Paragrephsjﬁ(zl(e)“end‘(b)ﬁ

provide that (except in respéct of excluded assets) ﬁherever the ha@e of

CBA or CBA Savings Bank appears in Buch an ingtruﬁept;'iﬁ'ie tofbe o

interpreted as referring to Wales or Waleszseviege Béﬁk'respectiveif.:5 -

Paragraph 6(2)(c) provides that where there is in’ any such” 1natrument a 7.')

reference to a particular offlcer of CBA or CBA Sav1ngs Bank that
reference is to be interpreted as a_reference to the Ch1ef_General"

Manager of Wales or such other officer as he nominates. -
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Section 6(3) provides that a place of business of CBA or CBA
Savings Bank is, on the commencing date, to be deemed a place of business

of Wales or Wales Savings Bank as the case may be.

Section.6(4) provides that where any estate or interest in
land is registerea uqde; the Real Property Ordinance 1925 and that estate
or interest in land is transferred to Wales or Wales Savings Bank, by
virtue of this Ordinance, Wales or. Wales Saviﬁgs Bank respectively shall

be taken to be the.registered proprietor of the estate or interest.

Section 6(5) ensures that where, for any reasom, a liability
to CBA or CBA Savings Bank remains a liability to those banks after the
commenéiﬁg ﬂaﬁe the respective bank$.w111 continue to have the same

rights. and may enforce those rights in respect of the liability.

Section 7 is a tramsitiomal provision relating to CBA.
Paragraphs (a) and (b) ensure that instructioms, ordefs, directions,
mandates, authorities or instruments given to CBA and in force before the

commencing date are to be treated as having been given to Wales.

. Paragraphs.(c) and (d) of secfion 7 provide that securities
held'by-CﬁA before the commencing date will be available as security for
discharge of those debts or liabilities transferred to Wales on or after
that date; Where the securiﬁy held b&.CBA relates to future or
prospective debts or liabilities it'is to be available to Wales for the

discharge of debts or liabilities to Wales incurred after the commencing

date.
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Paragraph (e) of section 7 provxdes for the transfer to
Wales of the rights or liabilities of documents or chattels held by- CBA o

as bailee before the commenc1ng date. -

Paragraph (£) of section 7 provides that where a negotiable,
instrument or other order for payment of money is drawn on CBA or glven ‘
to or accepted or endorsed by CBA or payable at a place: of busxness of
CBA it is to be treated aftér the commencing date as if it had beea drawﬁ'"
on Wales or given to or accepted or endorsed by Whles.prAfayablefat:a .

place of business of Wales.

Paragraph (g) of section 7 ensures:that all
banker—customer/dep051tor relatxonsthe existing between "‘CBA and 1ts
customers 1mmed1ate1y before the commencing date will become, on or after
that date, identical relationships between Wales and the releyant

customers/depositors.

Paragraph (h) of section 7 deals with‘all'contraets, e
agreements, conveyances, deeds, leases, licences, instruments- and -
undertakings to which CBA is a party before the'commeneing'date;:and puts*a

Wales in the same position as CBA in relation to those documents.

Paragraph (1) of sectron 7 ensures legal proceedangs to’
whlch CBA was a party before ‘the commenclng date ‘are not affected by the g

Ordinance.’
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Paragraph (i) of section 7 ensures that nothing effected by

the,Ordinaﬁce places the CBA or Wales in a position whereby they would be

. in breach of contract or confidence or otherwise guilty of a civil wrong,
or would be in breach of any law in force in the Territory or of any

contractual provision regarding assignment or transfer of any property or
discloéure of inform;tion. It also ensures that any surety is not by

Teason pflthe-Ordinance released from liability.

Paragraph (k) of section 7 makes like provision as paragraph
A3 in respect of anything that might be done or suffered by CBA or Wales

in pursuance of this Ordinance.

Seq;ionAB.makes in relation to CBA Savings Bank, the same

'transi;ionél provisions as will be made by section 7 in relatiom to GBA.

Section 9 provides that where CBA or CBA Savings Bank.has,
under the provisions of a lease, licence or other contract or agreement,
‘rights in re3péct of the occupation or use of land that is an excluded
aéset,ithoge rights may in any event be exercised by Wales or Wales
Savings Bank, as the case may:be. Section 9(1) covers cases where a
leasehold interest invland is an “excluded asset" and, by virtue of the
amalgamation,ﬁWaies occupies and uges that land as a place of business,
fg; example, where CBA or CBA Savings Bank holds a lease of banking
premises which, by.virtue of the amalgamation, becomes Wales or Wales
Savings Bank-banking premises. In such a case, CBA or CBA Savings Bank,
as the.case‘may be, is not to be regardéd as being in breach of its lease
' by'regsou only of the fact that Wales or Wales Savings Bank occupies and
uses the relevant éremises; Section 9(2) ensures CBA or CBA Savings Bank
‘rights to the possession of the land are not affected by permitting Wales

or NathessSawimgsBankiisocsmarcisaeright acominte saokimmidbioh.act.gov.au
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The purpose of section 10 is to ensure that legal
proceedings involving CBA or CBA Savings'Bank ma§ be contieued agaiﬁsﬁﬁ
Wales or Wales Savings Bank after the commencing date and that Judgments,
orders or awards for or against the former banks may be enforced by or
against the latter banks. _

Section 11(1) ensures that,'evidence admissable £or:o;.
against CBA or CBA Savings Bank interests may be admitted for*o? against
Wales or Wales Savings Bank interests. Seeﬁion 11(2) ensures.the
provision of Part V of the Evidence Ordinance which relates to proof gf'
the attestation of documents will continue to apply to bankers' books -
kept Ey CBA and CBA Saﬁings Bank and entries made theteip before tﬂe'
coumencing date. Seetion 11(3) is an interpretation pfevieioﬁ defining

the meaning of "bankers' books" for the purposes of'sectionAil(i).

Section iz concefns the rights of'emﬁloyees'of CBA (cBA
Savings Bank not having employees of its ownj. Pa?egraph’(a) pfové&ee?:
that employees previously in the service of CBA will become empleyeeélogi
Wales; It also specifically provides that where an empldyee oﬁ_dﬁA'ﬁﬂe;
by virtue of the Ordinance becomes an employee qf;Wales;“fer the'pufpbﬁe:

of any law in force in the Territory or any award, _contract oi
determlnatlon relating to his employment, his contract of employment w111
be deemed to be unbroken and the period of his service thh CBA w111 be

deemed to have been a period of service with Wales. -

Unauthorised version prepared by ACT Parliamentary Counsel’s Office




Paragraph (b) of section 12 expressly provides that the

terms and conditions of the employment of each relevant employee with

. Wales will be, on the commencing date (and thereafter until varied),

identical with the terms and conditions of employment with CBA
imhediately before that date. Paragraph (b) also provides that those

terms and conditions are capable of alteration in the same manner as they

.could héve been varied before the commencing date had the employees

contlnued w1th the CBA or in the same manner as the gemeral terms and

condltlons of employment of other persons employed by Wales can be varied.

Parégraph (c) of section 12 provides that an employee of CBA

who becomes an employee of Wales is not entitled to receive benefits (eg.

long. service leave) by reason only of ceasing by virtue of this Ordinance

~to be an employee of CBA. - His ultimate entitlement, taking account of

the whole of his combined service with CBA and Wales; will become

avéilable to him in the normal course as an employee of Wales.

By virtue of paragraph (d) of section 12 superannuation
entitlements of CBA employees will continﬁelto be governed by the rules
of the funds conterned. Thﬁs, former CBA employees who have noﬁ elected
to become membets of the Wales superannuation fund continue to be members
of the relevant CBA fund w1th the result that their entitlements
continue to accrue as if they had continued to be CBA employees. Any
gmployg; whp wishe;ftp remain indefinitely under existing CBA
super;nnuation'a;réngéﬁents will be entitled to so do. In this way there

will be no diminution of benefits.
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Paragraph (e) of sectidn_lz provides that a director,
secretary, or auditor of CBA or CBA Savings Bank will not by virtue of
the Ordinance become a corresponding officer of.w#les or Wales Savings

Bank.

Section 13(1) permits the Wales to transfer from a
subsidiary of CBA to a subsidiary of Wales such trusts éxisting
immediately before the commencing date as are specified in én'instrqmént

executed under its seal and published in the Gazette.

‘Section 13(2) provides that tﬁe'corpdtéti&ﬁ,'named in the
instrument referred to in section 13(1) as the reﬁi}iﬁg trustee, shall Bg
' wholly discharged from the trusts spebified in the in;trument and vests
in the corporation, named in the instrument as thé ﬁéw trusteg;'éll tﬁe
powers, authorities an& diécretions in relation to. those trusts as the
retiring trustee had immediately'béfﬁfe being diSCharged:. Péragi#bﬁ @
of section 13(2) provides that all property subjéct to those trusts shall

be vested in the new trustee.

Section 13(3) provides that sub-sections (1) and (2) of
section 13 have effect notwithstanding anything to the cdntrafyr{hnéﬁy

instrument or in any law in force in the Territory.

Where, pursuant to such an assumption of nominee positions,
a Wales nominee company becomes entitled to a registered estate or
interest in land, by virtue of section 13(4) that corporation shall be -

taken to be the registered proprietor of that estate 'or interest.
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_Section 13(5) provides that section 13(4) will not take effect until a

copy of the instrument referred to in section 13(1) has been lodged with

the Registrar of Titles.

Section 13(6) is an interpretation provision, defining the

meaning of "trustee" for the purposes of the section.

Section 14 is a machinery provision designed to facilitate
the registration of Wales and Wales Savings Bank as the holders of
shares, debentures and other company interests that will be vested in

them by virtue of the legislation. It provides that a certificate signed

,by'the'Chief General Manager of Wales or his delegate shall be taken to

be a duly stamped instrument of transfer of the securities.

Section 15 deals with a particular point arising under the

Companies Act 1981, 1In the abséncewof this provision, it would be

necessary for Wales and Wales Savings Bank to file separate notifications
of acquisition of each company charge to which tﬂey will succeed by
virtue of the legislation. The purpose of this section is to ensure
that, by filing with the National Companies and Securities Commission a
statement ;hgt the undertakings of CBA and CBA Safings Bank have vested
pursuant to the.legisla;ion; Wales and Wales Savings Bank will be deemed

to have satisfied the obligation otherwise binding on them.
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Section 16(1) ensures that any person involvea with the
Wales or Wales éavings Bank or CBA or CBA Saviﬁgs'Bank in respect of ény'
dealing or tramsaction is not required to be concerned to aécertain'.'-
whether any property the subject of the dealing or transacti&n (whether
or not that property is or includes an estate or interest in land) is or
is not an exclude& asset. Neither will any persbﬁ'be affeéted‘by ;uy
notice to the effect that any such property is or is not an exéludéd
asset. The public at large will thus be protected against the

possibilitf of dealing with the wrong owner.

Section 16(2) permits Wales or Wales Savings Bank to emter
into any dealing or tramsaction in relation to or in éonﬁecqidn with an
excluded asset as if the excluded asset had vested in Wales or Wélés'_

Savings Bank by virtue of this Ordinance.

Section 16(3) permits CBA or CBA Savings Bank to enter into
any dealing or transaction in relation to or in connection with any
property that by virtue of this Ordinance has been vested in Waiés or

Wales Savings Bank as if the property were am excludeﬁAasset,

Section 16(4) provides that nothing in the section éltéis '
the liability of any one or all of the banks in respect'of #nythiné they’
have or might have dome in relation to or in connection with any'excludéd

asset or any other property.
Section 17 declares that no duties will bévpayable in

respect of any document or tramsactions executed or entered into for ‘the

purpose of the Ordinance.
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Consistent with the responsibilities of the Treasurer in
relation to banking matters, section 18 amends the Seat of Government
(Administration) Ordinance 1930 to provide for the Commercial Bank of

Australia Limited (Merger) Ordinance 1982 to be administered by the

Treasurer., The opportunity is alsc being taken to delete the reference

S

in the former Ordinance to the Companies (Life Insurance Holding
Companies) Ordinance 1968 which was repealed by the Commonwealth

Functions (Statutes Review) Act 1981.

The Schedule to the Ordinance lists those instruments which

" by virtue of section 4 are to be excluded from the operation of the

Ordinance.
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